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Subſcribers NAMES to VINER's Abridgment. 


A. 
OHN Agar, £/q; Serjeant at Law. 
Sir Thomas Acland, Bart. 
Mr. Oliver Acton ot the Inner-Temple. 


Anthony Allen, Yi; one ot the Matters | 


in Chancery. 
All-Souls College in Oxford. 
Rob. Andrews of Grevener rect, Eſq; 
George Andrews ot the Middle-Jemple, 
Eſqs 
Thomas Apperley, M. D. 
John Afpinall ot the Middie-Jemple, Eſq; 
John Tracy Atkins of Liucoin s. Inu, Eſq; 
Robert Atkinſon of Linco/n's-lnn, Eſq; 
Francis Guniley Ayerit ot the Mddie— 
Temple, Ejq; 
{3 4715 of Petersfield, Eſq; 
B. 
The Hon. Thomas Birch, Kut. one of the 
[uſtices of the Court ot Common-Pleas. 
ohn Belfield, E/q; Serjeant at Law. 
dward Bootle, E/q; Serjeant at Law. 
Edward Bacon ot Vorwich, Eſq; 
William Baker ot the Middle-Temple, Eſq; 
Robert-Monteith Baldwin ot the Mia- 
dle-Temple, Eſq; 
Henry Bankes ot Lincoln's-Inn, Eſq; 
Francis Barnard of the Midale-Temple, Eſq; 
The Rev. Mr. Baron of Northampton- 
ſpire, A.M. SSP 
The Hon. Henry Bathurſt of Lincoln s- 
Inn, Eiq; 
Mr. Batty, of Sheffield. : 
Mr. Henry Beavis of Baruſtaple in Devon. 
Hugh Barker Bell of Aylesvury, Eiq; 
Luke Benne of the Middle-Temple, Eſq; 


Rich. Bennet of the e Etq; 


Rich. Berenger ot the [nzer-Temple, E1q; 

Arthur Bernard ot the Middle-Tempie, 
Eſq; 

Mr. 1. Betteſworth of Port/ea in 
Hants. 

Robert Bicknell of the Inner-Temple, Eſq; 

Mr. Rich. Billinghurit ot Haſlemere in 
SUIT). 

Wm. Biſhop of Frenſbam in Surrey, Eſq, 

Tho. Blencow ot Inner-Temple, Elq; 

Tho. Bolithoe ol le- Temple, E1q; 

John Bond ot the Inner-Temple, Eſq; 

Thomas Bonfoy of Middle-TJemple, Eſq; 

Sir Tho. Bootle, Kut. Chancellor to his 
Royal Highneſs the Prince of Wales. | 

James Booth ot Lincein's-Inn, Elg; | 
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Thomas Borrett, F/q; one of the Protho- 
notaries of the Court ot C. B. 

George Brampiton ot the MMiddle-Temple, 

Eiq; 
aha: Frekie Brickdale of the Middlle- 
Temple, Eſq; 

John Littell Bridge of the Inner-Temple, 
Etq; 

Mr. 88 Briggs, Clerk of Wea- 
vers Hall. 

Edmund Browne of Lincoln's-Inn, Eſq; 

John Browning ot Lincolu's-Inn, Eſq; 

Thomas Burrel ot the Inner-Temple, Eq; 

James Burrow, Maſter ot the Crown- 
Ofice in the Inner-Temple, Eſq; 

Leonard Buxton ot the Inner-Temple, Eſq; 

Mr. Francis Buxton of Furnival”s-1nn. 

a 

The Honourable Charles Clerk, Eq; one 
ot the Barons of the Court of Exchequer. 

The Honourable Edw. Clive, E/q; one ot 
the Barons ot the Court of Exchequer. 

Tho. Caldecor ot the Midale-Temple, Eſq 

Sir William Calvert, Kut. Alderman ot 
London. 

Peter Calvert, Eſq; 

Francis Capper ot Lincoln's-Inn, Eſq; 

Tho. Carew of the Middle-Temple, Eſq; 

John Carew ot Norfolk-freer, Eſq; 


| Mr. Edward Carter ot Theakftone. 


Mr. John Chatfield of Ripley in Surry. 

Rich. Cheſlyn ot the Inzer-Zemple, E1q; 

Mr. Jerningham Chevely ot the x 
Clerks-Office. 

John Cholwell of the Inner-Temple, Eſq; 

John Cholwich of the Middle-Temple, Elq; 

Francis Chute of Linceln's-1nn, Eſq; one 
ot His Majeſty's Counſel learned in 
the Law. 

Godfrey Clarke of Chilcot in the County 

ot Derby, Eiq; 

John Clarke ot the Inner-Temple, Eſq; 

Thomas Clarke of Lincolu's-Inn, Eq; 
one ot His Majeſty's Counſel lcarucd 
in the Law. 

Mr. Dennis Clarke of Gray” s-Tnx. 

Richard Clayton ot the Inner-Temple, Eſq; 

The Rev. "Thomas Clitton, D. D. and 
Rector of Boyton in Wilts. 

John Collier ot the 44:4dle-Temple, Eſq; 

George Cook, b/7; Chict Prothonotary 
of the Courr of C. B. 


John Cooke ot Exeter, Eſq; 
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; N ames of the Subſcribers, a 


Samuel Cox of the Inner-Temple, Eſq; 

Mr. William Cranſton Attorney at Law 
ifs Fohnſon's Court, Fleer-ſtreer. 

Thomas Craſter ot Eſq; 

Bertram Craſter of Gray's-Ian, Eſq; 

Mr. Crooke ot Barley. 

Samuel Cruwys of the Inner-Temple, Eſq; 

Roger Cumberbach of Cheſter, Eſq; 

Sir John Cuſt, _ 

The Honourable James De Lancey, Ei 
Chiet Juſtice ot New-York. 

Richard. Draper, E/q; Serjeant at Law, 
tor 2 Setts. 

Mr. Tomkyns Dew of the Inner-Temple. 

William Douglas ot the Middle-Temple, 

Eſq; 

Chriſtopher Doyley of the Inner-Temple, 
Eſq; 

Philip Drake of the Inner-Temple, Eſq; 

Mr. John Drake ol Zur. 

Ed w. Drewe of the Middle-Temple, Eſq; 

Matthew Duane of Gray's-Inn, Eſq; 

John Dyneley ol + ops. Eſq; 


William Eyre Ei; Serjeant at Law. 
My. Charles Eades of Petersfield, Hants. 
Mr. John Edgcomb of 7avifock in the 
County of Devon. | 
Edwards of Shrewsbury, Eſq; 
yu Edwards of Shrewsbury, Eſq; 
r. Thomas Edwards of Cardiff in 
Glamorganſhire. 
Vigerus Edwards of the Inner-Temple, Eſq; 
Thomas Elder, E/q; 
Kingſmill Evans ot Lincoln"s-Inn, Eſq; 
Thomas Evans 14 ot Bary. 


The Hon, Sir Michael Foſter, Kut. one 
of the Juſtices of the Court of Kings- 
Bench. 

ohn Farrhill of Chicheſter, Eſq; 
hriſtopher Fawcet of the Inner-Temple, 
Eſq; 

James Fenton of the Middle-Temple, Eſq; 

everſham Filmer of Lincoln's-Inn, Eſq; 

Robert Filmer of the Middle-Temple, Eſq; 

Forbes Fiſher of the [aner-Temple, Eſq; 

ohn Floyer of Lincoln*s-Ian, Eſq; 

James Forſter ot Gray*s-Ian, Eſq; 

{r. Robert Fulwood of Whitchurch in 
Hants. 
G. 
The Hon. Nathaniel Gundry, Eſq; one 
ol the Juſtices of the Court ot Com- 
mon Pleas. 

Pierce Gall iard of Lincoln's-Inn, Eſq; 
E Gape of the Middle-Temple, Eſq; 
trick Garden of Linco/n's-Inn, Eſq; 

James Gilpin of Oxford, Eſq; 

Mr. John Grace of Southwark. 


Charles Green of Lincoln s-Iun, Eſq; 
Ed ward Green of the Middle-Temple, Eſq; 
Thomas Gregg of Lincoln s. Inn, Eſq; g 
George Grenville ot the Ianer-Zemple, Eſq; 
James Grenvilleot the MAidale-Lemple, Eſq; 
Wm. de Grey of the Middle- Temple, Elg; 
John Griffith of Garn in the County of 
Denbi gh, Eſq; 
Mr. Thomas Griffith of O/we/ry in Shrop= 
ſhire. H. 
William Hayward /; Serjeant at Law. 
Thomas Huſſey E/q; Serjeaut at Law. 
„ os Hall of the Inner-Leimple, 
95 
Henry Hall of the Inner-Temple, Eſq; 
William Hamilton ot Lincoln”s-Tnn Eſq; 
Mr. John Hand. 8 
Job Hanmer ot Lincoln's-Iun, Eſq; 
Robert Harley ot Zincoln's-1nn, Eſq; 
Robert Harper ot Lincoln s-Inn, Eſq; 
Henry Hatſel l ot the Midale-TLJeinple, Eſq; 
Chriſtopher Hawkins of Cornwall, Eſq; ; 
Mr. John Hawkins of Hel/on in Cornv.1}. 
Arthur Heigham of „Eſq; 
Robert Henly of the — Temple, Eſq; 
Thede Hay wood ot the Inner-Temple, Eſqʒ 
Mr. Heylas of Skipton. : 


| George Hill of the Mzddle-Temple, Eſq; 


Mr. William Hill of Clifford's-1np. 
Mr. John Hildyard of 7ork, Bookſeller. 


| Wm, Hippeſly of Lincotn's- Inn, Efq; 


Peter Holtord of Lincolu's-Inn, Eſq; 

Mr. Charles Hore of Great Ducen-ſtreet. 

Edmund Hoskins of Lincoln's-Inn, Eſq; 

John Houſe of Norwich, Eſq; ; 

Mr. Hunt. | 

Mr. amy Hurſt of Aldermanbury. 

Matthew Hutton of Lincoln's-Tnn, Eſq: 

_ F TO ot Gray's-Inn. : 

corge Hyde of Frodſham in Cheſhire, E. 

Nicholas Hyett of the "ſvg 110 : 

I 7 


Samuel Jeake of the Midale-Jemple, Eſa; 
Barth. Jeffery of the Middle-7emple, Eſq; 
Charles Jennings of Gopfal, in Leiceſ- 

terſhire, /; 
Mr. J. Ingram of Bewdley. 
Paul Joddrel jun. of Lincoln's-Inn, Eſq; 
Mr. Theodore [ohnſon of Lincoln's- Inn. 
MO TN ſen. of York, Eſq; 
John Jollifte of Peters/eld in Hants Eſq. 
Arthur Jones of Lincoln's-Inn, Eiq ; 
Charles Joye of the Inner-Temple, Eſq, 
Peter poye of the [aner-Temple, Eſq; 
John Ivie of the Inner-Zemp/e, Eſq; 

K 


Richard- Johnſon Kettleby, EJq; Serjeant 
at Law. 

William Enipe of Lincoln's-Inn, Eſq; 

Thomas K yfhn, of Macnan, in che County 


of Carngroan, Eſq; 
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Anthony Norris ot —, Eſq; 
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13 
The Hon. Heneage Legg, £/4; one ot the 
Barons of the Court ot Exchequer. 

The HonourableSociety of Liaroln's-Inn. 
Edward Leeds, E/q; 2g ms at Law. 

ohn Lacy of Lincoln's-Inn, Eſq; 

lr. John Lacy of Farnham in ourry. 
Francis Larwood, Ei; Steward of the 
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City of Norwich. 
John Lawſon ot the Janer-Temp/c, 
James Lawſon, ; 
Mr. Humphrey Leigh of Exeter. 
Mr. Robert Lewis ot Dolgel!y. 
Mr. John Ley ot Exeter. : | 
Robert Lowe of Middlewiche in Cheſhire, 
Eſq; 
— Cowbdes of the Middle-Temple, Eſq; 
Sir Richard Lloyd, Kut. one ot His Ma- 
jeſty's Counſel learned in the Law. 
Thomas Lloyd ot Afton near Oſwęſtre 
in Shropſhtre. i 

Mr. Thomas Lloyd, Aſſociate to the 
Ld. Ch. Juſt. Willes. 

John Lupron of the — emple, Eſq; 


The Right Hon. the Lord Viſcount 


Montague. 7 | 
The Hon. Mr. Baron Manwaring ot 


| 
Eſq; 


Cheſter. 

The Hon. Wiliam Murray of Linc/n's- 
Inn, Eſq; His Majeſty's Solicitor- 
General. 

Mr. Rich. Maddox of the Inner-Temple. 


Joh Manley of , Eſq; 


ohn Maire of Gray's-Inn, Eſq; 
omax Martin of Lincoln's-1nn, 1g. ä 
ohn Maſon of the Midale-TJempie, Eſq; 
homas Maſon of the Middle-Temple, 
Eſq; | 
Mr. Xiecander Mawdeſley, of Wigan in 
the County of Lancaſter. 
Mr. Mayer of Lynn-Regis in Norfolk. 
William Melmouth ot Lincolu's-Iun, Eſq; 
3 22 Mildmay of the Aſidale-TJemple, 
Eſq; 
Thomas Miller of the Middte-Temple, Eſq; 
Edward Mills ot Lincoln's-Iun, Elqz 
Henry Mitton, Eq; 
Mr. John Moody of Havart in Hants, 
N 
John Nanney of Maeſj pandy in the County 
ot Merioneth, Eſq; 
George Nares of the Inner-Temple, Eſa, 
* William Newland ot Sywond' s- 
nn, 


Walter Noel, Eſq; 


William Norris of Norwech, Eſq; 


| 


O. | 
The Right Hon. the Earl of Orrery. 
The Right Hon. Arthur On/low, Eſqy 


Speaker of the Houſe ot Commons, 
Robert Ord of Linculu's- Inn, Eſq; 


| Stanhope Otway of Lincolus-Inu, Eſq 


Edward Owen of Garthangarad in Meri 
onethſÞire Kiq; Prothonotary of North 
Wales Circuit. 

Thomas Owen of Lincoln's-Inn, Eſqs 

P. 

Sir Samuel Prime, Kut. one of His Ma- 
jeſty's Serjeants at Law. 

John Page ot Watergate in Suffex Eſq; 

Richard Parminter ot the Middle-Temple, 
Eſq; 

Mr. Ambroſe Penſound of Dartmouth, in 
the County of Devon. 

8 Phillips of the Middle-Temple 

Dandy Pickering of Cray”s-Inn, Eſq; 

* 1 Pilſworth ot the 1nner-Temple 

95 
Thomas Place jun. of York, Eſq; 

William Plaxton of , Eiq; 

verman Pole ot Radbourn in the County 
ot Derby, Eſq; 

John Pollen ot Linceln's-Inn, Eſq; 

Samuel Henry Pont of Lincoln's-1nn,FElqz 

David Poole of Lincoln's-1nn, Eſq; 

Thomas Potter ot the Middle-Temple, Eſq, 

Mr. George Powell of S$:mmond's-11n. 

Charles Pratt ot the [nner-Temple, Eſq; 

Iſaac Preſton of Norwich, Eſq; 

Mr. George Prideaux ot Kingsbridge in 
the County of Devon. 

John Probyn of Lincoln's-Inn, Elq; _ 

George Proctor ot the Middle-Temple, Eſq; 

Mr. George'A uguſtus Profler of Portſimout h. 

Thomas Pryſe ot gert han, in the County 
of Cardigan, Eſq; 


| Walter Pryſe of Wood/tock in the County 


ot Oxon, Eſq; 

John Puleſton, Eſq; 

Richard Puleſton, Eſq; | 

W 8 Purcas of the Middle-Temple, 
; 


John Allen Puſey in Portugal- Ro, 


Liucolu s- Iuu- Fields, Eſq; 
John Pyue of the Midale-LJempie, Eſq; 
R 


Sir Dudley Ryder, Knt. His Majeit y's 
Attorney-General. | 

Humphrey Rant of Irwich, Eiq; 

Mr. John Reyner. 

Mr. William Ring of the Bath. 

Mr. Richard Ring of Cheritcs in Somer- 


ebe. 


rw her Norton ot the AMiddle-Zejny!s, 
qQ; 


Tune Rev. Mr. Benz: Robertſhaw, A. MH. 
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Francis Rock of Lincoln's-Inn, Eſq; 


gon Rudge, ot the Mrddle-Temple, Eſq; 
ichard Ryder of Lincoln's-Iun, Eſq; 
8 


Matthew Skinner, Eſq; one of His 
Majeſty's Serjeancs at Law, and Chief 


Juitice of Cheſter. 


Richard Samborne of Lincolu's-Inn, Eſq; 


Mr. John Searle, Proctor ot the Arches- 
Court of Canterbury. 

William Selwin ot the [nner-Temple, Eſq; 

Richard Shadwell ot the M:ddle-Temple, 


Eiq; 


Inns — 


U. 

Sir Simon Urlin, Kut. Serjeant at Law, 

__ late Recorder of the City of Lon- 

on. 

Thomas Vernon of Gloucefter, Eſq; 
Robert Viner of Lincolnſhire, Eiq; 
Thomas Vivian of Lincoln's-Inn, Eſq, 
Edw. Umtreville of the Inner-Temple, 


Eſq; 
W. 
The Hon. Benj. Whitaker, E/q; Chief 


uſt ice of South-Carolina. 
Edward Willes, E/q; one of His Majeſ- 


Walwyn Shepherd, Deputy Steward of | ty's Serjeants at Law, and Attorney- 


the City ot Hereford, Eſq; 

es Skinner of 1 Eſq; 
obert Aglionby Slany, Eq; 

Sir Edward Smith ot Hi!-Hall in Eſſex, 


Bart. | ; 
Mr. James Smyth of Fa/t-Dereham, in 


Norfolk. 
Mr. Thomas Southcot of Ottery St. Mary, 


in Devon. 


Mr. Henry Spencer of Thorpe- Place, in 


Surrey. 


John Spooner of Lincoln's-Inn, Eſq; 


ohn Stanhope of Horsforth, Eſq; 
— Staniforth of Lincoln's-Inn, Eſq; 
ohn Starky of the Inner-Temple, * 
ho. Staunton of the Middle-TJemple, Eſq; 
Thomas Stephens of the Inner-Temple,Elq, 
John Stracy, Eſq; late Recorder ot the 
City of London. 
Wm. Scraban of DoFors-Commons,L. L. D. 
Mr. John Strangway es of Jork. 
Sir Simeon Stuart, Bart. 
Lewis Stucley of the Middle-Temple, 
Eſq; tor 2 Setts. 
Edward Sulyard of Su- Market, Efq; 


T. 
The Right Hon, the Lord Teynham. 
The Honourable Society of the Middle 
Temple. ; 
The Hon. John Talbot, Eſq; his Majeſ- 
ty's other Juſtice ot Cheſter. 

William Talbot of Linco/n's-Inn, BY; 

The Rey. Mr. John Talman of the City 
of New Sarum, 

Joſe h Taylor of the Inner-Temple, Eſq; 
r. William Templeman of Dorcheſter. 

Mr. William Thornton of Bradford. 

Thomas Thurſton of the Midale-Temple, 
Eſq; 

N Topham of York, E/q; 

Thomas Turner of Lincolu's- Inn, Eſq; 

John Turton of Orgrave in the County 
of Stafford, Eſq; 

Edward Twells ot Roy/ton, E/q; 


General ot the Dutchy Courr. 
William Wynne F; Serjeant at Law. 
John Wale ot the ole Eſq; 
Mr. Timothy Waldoe. 

Mr. Walker. 

Charles Waller of Lincoln's-Inn, Eſq; 

Thomas Warkhoufe ot Norwich, Eſq; 

Thomas Warner of Gray”s-Inn, Eſq; 

Sir John Webb, Barr. 

Edward Webb of Gray's- Inn, Eſq; 

Robert Webb of the Midd!e-Temple, Eſq; 

George Wegg ot Colcheſter, Eſq; 

Spicer Weldon of Lincoln's-Inn, Eſq; 

uf 2g Whitaker of the Middle-Temple, 

Mr. John White of Portſmouth. 

Mr. W hytehead of Thirsk. 

2 2 Wilbraham of Lincoln's- Inn, 

I 

Edward Williams, Eſq; 

Mr. Courtney Williams of Plymonth. 

Mr. Edward Williams of Mincheſter- 

Street, London. 

Robert Williams of Wrexham, Eſq; 

John Williams of Lincolns-Inn, Eſq; 

Peckham Williams of Chic heſter, Eſq; 

Mr. John Williams of Pearyn in Cornwall, 

Mr. William Williams of Exeter. 

Rich. Wilſon of the Miadle-Temple, Eſq; 

Humph. Wirley of the Inner-Zemple, Eſq; 

Mr. Thomas Woodmancee of FPort/- 

mouth, 

Mr. Simon Worth of 7:verton in Devon. 

Thomas Wright of Langſton in Derby- 
ſhire, Eiq; 

Edw. Wright of the Inner-Temple, Eſq; 

Sir Watkin Williams Wynn of 22 

in Denbighſhire, Bart. tor 4 Books. 


3 

Mr. Giles Varde of Crediton in the Coun- 
ty of Devon. 

John Vate ot the Inner-Jemple, Eſq; 
Simon York ot Erthigg in Denbighſbire, 
Eſq; 

Ellis Voung, E/7; 
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The ſeveral TITLES, with their Diviſions and Subdiviſions, 


EXECUTION. 
CIRE Facias. 


In what Caſes there ought to be. O. a 
Need not be, „ 
Where a Scire Facias muſt be, or a 

new Action. N. a 

Lies. On what Judgment. N. a. 2 
Aſter a Scire Facias Q. a 
How, and againſt whom, R. a 
By whom. wy 
By Fieri Facias. Qa. 2 
Levari Facias. Q. a 3 
Habere Facias Poſſeſſionem. (). a. 4 


Habere Facias Seiſinam or Poſſeſſionem 


&c. How, and in what Caſes ne- 
ceſſary. 


(). a. 5 


Goods of whom may be put in Execution. S. a 
Diſcharpe ont of Execution. What will. T. a 


Execution after Execution, U. a 
After Eſcape. U. a. 2 
Executions U. a. 3 
Delivery by Parliament. U. . 4 
Dying in Execution. U. a. 5 
Capias or Fieri Facias. X. a 
Elegit. FR 
Habere Facias Poſſeſhonem. Si 
Reſtitution awarded. In what Caſes, X. a. 2 
Made. In what Caſes by the Sheriff; And 
in what by the Coroner, &c. A.b 
ObſtruEtion of Execution. The Offence there - 
of, and how relieved. B. b 
Pleadings in Bar of Execution. C b 
Wrir and Inquiſition. Return thereof. D. b 
Equity. E. b 
Executor. 
Executor or Adminiſtrator, How conſidered, A. 2 
Ordinary. 

His Power as to Adminiſtrations. A 
As to Teſtaments and proving them. B 
Probate By whom as habe ba and be- 

fore whom, and how. B. 2 
In what Ccurt it may be. B. 3 


Ot Wills of Land. B. 4 
Stayed or compelled. In what Caſes. B 5 
The Force of Probate, B 6 
Bona Notabilia. What; And where. H 
Of what Value they ought to be. I 
Pleadings. I, 2 
Adminiſtration, Granted. In what Caſes. CG 
Inteſtate ; Who though he left a Will. G. 3 
How. On the Statute 31 E. 3. cap. 11. D 
To ſeveral. Their Power and Pleadings. D. 2 
On the Death of what Perſon, F. 
By whom granted. 
Metropolitan. K 
At what Place. G. 2 
To whom ĩt ought to be granted. K 
As next of Kin. K. 3 
Perſons intereſted. K. 4 
W here it is granted to Debtor or Debtee. K. 5 
Acts done by Adminiſtrator where there is 
an Executor. Good or not. K. 6 
Durante Minore Etate. Actions and 
Pleadings. 1 
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Execution. : 1 


(N. a) Scire Facias. 
In what Caſes there ought to be a Scire Facias. 


And where Execution may be by Fieri Facias, Capias, or 
Elegit, without Scire Facias. 


After the Tear upon Error brought. 


1. Tf a Man recovers Debt or Damages, and the Judgment is Aſie in the 


affirmed in Writ ot Error in another Court within the Year, County -_ 
pet he ſhall not have an Execution there without a Scire Facias, be- E — oh 
cauſe the Court is changed. 20 E. 2. Execution 133. (QuUazre, fund « Dif- 
whether this differs from the Exchequer Chamber.) 15 Y. 7. 16. b. ſeiſor with 


Force, and 


Within tht Year the Record was removed by Certiorari into the Chancery, and from thence into 


C B. by Mittimus, and after the Defendant was taken by Capias pro Fine Regis within the Year, 
and Defendant off red Surety pro Fine Regis, and prayed to go at large; and the Plaintift prayed 
that he'tnzy remain for his Execution, and by the Opinon of the Court, he ſhall not remain for the 
Execution of the Party, becauſe now the Party ought firſt ro have Sci Fa. though it be within the 
Year, becauſe the Record and Capias awarded is in another Court than where the Plea is ; For per 
Frowike, where Record is removed by Writ of Error in B. R. and affirmed within the Year, yet the 
Plaintiff ſhall have Sci. Fa. before Capias or Elegit ; For in alia Curia. Br. Execution, pl. 59 cites 
14H. 7.15. and 15 H 7. 5 So where the Teſtator recovers and dies within the Year, the Exe- 
cutor ſhatl have Sci. Fa. within the Vear; For Alia Perſona, Per Mordaunt Ibid. But of a 
Record removed gut of the County into Bank the Plea ſhall be held as in the County; For there is 
no comir.g out of a Court of Record, Ibid. —— And it all the juſtices of C. B. die, and others 
are cho'e, yet they hal! have ſuch Execution as it the firſt Judges were alive; For this is in one 
and the ſame Court Thid.-——And'of Pleas in the County, it the x. in Eyre come there they 
all hold the Pleas, and ſhall make ſuch Execution as the County thall make, which the Juſtices 
agreed, and the Cafe where the juſtices died alſo. Ibid. -— And per Vaviſor, it a Fine executory 
be removed out ot Bank into the T reafury, and return'd by Certiorari and Mittimus within the Year, 
yet the Party ſhall not have Execution by Habere Facias Seifinatn, but Sci, Fa, though it be with- 
in the Year, Ibid Br. Scire Facias, pl. 119, cies S. C. : 

Note, in the Reſidue of this Caſe the beſt Opinion was, that it appears by the Mittimus that the 
Plaintiſt had not Execution in Pais before the Juſtices of Aſſiſe by Elegit or Fi. Fa. and yet by Award 
the Defendant found Surety pro Fine Regis, and went quit; For it is in another Court now, and 
therefore the Party ſhall have Sci. Fa. as well as after the Year ; For if in Treſpaſs the Defendant is 
convicted, and after the Year the King ſues Capias pro Fine, by which he is taken, he fhall not ſtay 
in Execution for the Party ; For the i= cannot have Execution by Capias after the Year, but 
within the Year; ideo Nota. But otoerwife of the King by his Prerogative. Br. Execution, pl. 61, 
cites 14 H. 9. 19. 20. 

If the Record is removed out of C. B. into B. R. by Writ of Error, and the Judgment affirmed, the 
Plain:iff ſhall not have Execution there, though it be within the Year, without luing Scire Facias, 


becauſe the Record is now in another Court, and before other Judges. Br. Executions, pl. 119. 
bis) cites 21 Aſſ. 14. 


2. If a an recovers Debt or Damages in B. R. and after with Lane 20. 
n the Year the Detendanc brings Wric ot Error in the Exchequer Fach. 4 Jae. 


Chamber, where the firſt Judgment is affirmed after the Year ex Ired, 4.— * 
pet the Recoveror may have Execution by Capias or Fieri Facias S. b and 
ey the Bear after the Affirmance without a Scire Factas ; For ſeems to by 


per 8 is a new Judgment, M. 5 Ja. in the Exchequer, 8. C. 
3. Sa 


_—_— — — 


3 Execution. 
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Lane 29. . So if alter the Year after the Recovery the Defendant bring 
Dennisv. W'rit ot Error, and the Judgment is affirmed, though before tye 


Prake *. Writ of Error brought the Recoveror was put to his Scire Fa- 


z nd icems 


to bes. C. Clas, pet this Affirmance is a new Judgment, and the Kecoveror 
nay have within the Bear atter the Affirmance, a Fiert Factas, or 
Caplas, without Scice Factas. M. 5 Ja. in the Exchequer, per 
Cur. M. 12 Ja. B. B. 

Fo if after 4. So it he be Nonſuited in the Writ of Error, For there though 

the ea there is not any new Judgment given in Aﬀeirmance ot the firit 


the Writ 


Error in the Judgment, pet the Writ of Error revives it. M. 12 Ja. B. R. 

Excheguer 5. So it then the Writ of Error be diſcontinued, pet he who re- 

Chamber tover'd is not put to his Scire Factas, For the bringing ot the Writ 

2 . the of Error has revived che firſt Judgment. M. 12 Ja, B. R. adjudg⸗ 
. ed between Sr Henry * Bellowes and Hanford. 


any of the 
Plaintitts, 4 
Exccution may be taken out within a Year after the Abatement without any Sci. Fa. to revive the 
Tudgment, but it is neceſſary that a Remittitur be entred to warrant the Execution from B. K. For 
till then the Record remains in the Exchequer Chamber, and unleſs a Remittitur be entred the Plain. 
tiff muſt ſue out a Scire Facias, But if a Remittitur be entred, the Court will not examine into the 
Time of its Entry; Per Cur. Carth, 236. Howard v. Pitt. That for want of entring a Remitti- 
tur the Execution will be erroneous, but not void, and denied 4 Le. 194. Rufſel's Cafe. 1 Salk; 
261. Howard v. Pitt ——Carth. 23. S. C. —— If the Plaintift in Writ of Error be nonſuited af- 
ter the Year, the Plaintiff in the firſt Action ſhall have Scire Faciis, and ought to have the Part 
returned warned, or to have 2 Nihils returned before Execution be awarded. Br. Execution, ol, 
97. Cites 5 E. 4. 6. 1 

* Roll Rep. 104. pl. 43. S. C. & S. P. admitted. 


A Statute is 6, If A. recovers againſt B. in B. R. Damages and Coſts, and upan 
thomas this has Judgment againſt the Bail after Scite Facias #c. and atter 


Remedy B. and the Bail join in a Writ of Error upon the Statute in the Ex⸗ 
23 chequer Chamber, and alter the Year aud the Day paſſes, in this 
upon Exe- Cale, notwithſtanding this Yrit of Error, the Court of B. R. 
pn. may grant Execution; For it is a void Writ of Error, and as ik 
our without u Mrit of Error had been brought, and therefore it ſhall not be any 
a Sci. Fa, Cotitihitance of the firſt Judgment; But the Bear and the Daß 
or other being paſt, the J2laintitt'cannot have Execution without a Scire 
Syk, which Facing. though the Bear paſſed after the Yrit brought. Tr. 9 
on B. B. adjudged per tot, Cur, between Barnes and Hill. 


in the Caſe Cd. 

of a Via © | 7 

vpizance ; For there if a Year be, paſt after the Acknowledgement no Execution can be ſued againſt 

the Party himſelf acknowleding it, withont a SS Fa. firſt ſued out againſt him, and it he be dead, 

ien though the Year be not paſt ver muſt a Scire Facias be ſued, and thereupon the Executor De- 

iendant may plead ſome Plea to hold off the Execution for a Time. Wentw. Off. Executor 139. 
Sce tit. Error. (K) | 


7. 13. E. 1. 45. After the Year a Scire Facias ſhall iſſue to ſhew Cauſe 
why Execution may not be done. 

8. In Replevin, it the Plaintiff recovers Damages, and Error is brought, 
and the /ir/t Fudgment is affirmed in B. R. he who recovers the Damages 
cannot have Fiert Facias or Elegit there at firſt, but Sci. Fac. tho” it 
be within the Year, becauſe the Record is come into another Court than 
where the firſt Judgment was given, and it was ſaid there, that they 
may award Scire Facias before the Judgment affirmed, and when the Deſen- 
dant comes, then to affirm the firſt Judgment and award Execution im- 
medtately ; quod nora, Br. Scire Facias, pl. 151. cites 21 Aff. 14. 

9. Scire Facias upon a Recognizance ; the Defendant was returned 
dead, and thereupon Garniſbment thall iſſue againſt the Tertenants, which 
was returned that they are warned, and they did not come, by which 
Elegit was awarded; And ſo ſee that in Scire Facias upou Recogni- 
zance a Man ſhall have Execution byffElegit, Br. Elegit, pl. 16. cites 


38 E. 3. 12, r 
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10, Feiore the Statute Which gave Scire Facias upon Recovery, / 
the Mar had paſſed, and no Execution made, he ſhould. not have Execu- 
tion, but y -E He might have hag new Original; Per tot. Cur ; For Re- 
covery without Execution is no Plea; quod nots. Per Thorp clear- 
I; chere. Br. Execu ions, pl. 17. cites 43 E. 3. 2. 

11 Elegit lies upoa a Recognizance. Br. Elegit, pl. 2. cites 44 E. 

40 

: 12. At Cr1mon Law, if a Man had recovered in Debt and did not S. P. Br. 
take Execitica within the Year, he was put to a new Original, but now Execution, 
by the Statute of Weſtminſter 2. he thall have Scire Facias, and yet bet Och 
he may have a new Original it he will &c. Arg. in Treſpaſs. Br. Dette, on, cites S. C 
pl. 10. cites 20 H. 6. 11. j | 

13 I the Plaintiff in Writ of Error nonſuited after the Tear, the Plain- 
tiff in the firit Action thall have Scire Facias for Execution. Br. Nou- 
iuit, pl. 30. cites E. 4. 6. and 22 „ | 

14. Where the Sheriff returns upon a Fi Fa. of 20 l. quod Fieri Feci 
10 J. &c. and has not the Money in Court at the Day, and another $She- 

Tiff is made, Sci. Fa. ſhall iſſue to the new Sheriff againſt the old Sheriff, 
and thereupon Fi. Fa. or Elegic, becauſe Diſtringas Vicecom' ad ha- 
bend? Denar' &c. is too long Proceſs &c. quod nota. Br, Exccutions, 
pl. 69. cites 9 E 4. 50. 4 : : 

15. If the Corrt changes, As if the Record comes into B. R. by Writ Br. * Fas 
of Error, and Judgment is affirmed, the Plaintiff himſelt who reco- Lites! : Ho 
ver'd ſball not have Fi. Fa. agatuft the Deſendant there, but firſt Sci. 15. 16. S. C.“ 
Fa. Quod Nota. Br. Execution, pl. 64. cites 15 UI. J. 14. 15. 

16. A Man condemned and i & xecutien for 100 J. pleaded Acquittance Hr. Scire 
after the laſt Contingance, and it is ſaid that he hall hav? Sci. Fa. the ſame 8 
Term, and Audita Ouertla in another Term &c. and alter he ſhall find 5. C. 
Sureties and go at large. Br. Executions, pl. 73. cites 21 H. 7. 30. 

17. It a Man recovers in Writ of Annuity, he ſhall have Fi. Fa. of the 
Arrearages incurr'd within the Year, and Scire Facias as ſoon as the Annut- 
ty is arrear, and never Writ of Annuity again; For it is executory; and 
the ſame Law of Account and Fudzment upon Compoſition, which is execu- 
tory from Time to Time &c. And in every Scire Facias in which he recovers 
after the firſt Fudgment he ſball have Execution thereof of the Arrearages 
within the Year by Fi. Fa. For every one is founded upon the Judgment. 
Br. Execution, pl. 119. cites 23 H. 8. and 32 E. z. | 

18. Judgment was given in the County-Court, and a Writ of Falſe 
7 gment was brought, only to delay the Execution, upon which the 

ecord was removed, and the Writ ſerved, and the Plaintift was non- 
ſuired; and thereupon the Detendant pray'd a Scire Facias to have Exe- 
cution, and upon good Adviſement the Writ was granted, for other- 
wiſe he could have no judicial Writ ro have Execution, becauſe the 
Record ſhall not be ſent back again in alio Comitatu. D. 329. a. b. 
pl. 14. Mich. 15 & 16 Eliz, Anon, 

19. At Common Law there was no Remedy for a Judgment-Creditor 
for Debt or Damages either againſt the Body or Lands ot his Debtor, 
unleſs in ſpecial Caſe, but ouly as to his Goods and Chattels, and 
Corn, and other preſent Profit growing upon his Land, to which Pur- 
pole the Common Law gave him two ſeveral Writs to be ſued within 
the Year, viz. a Levars Facias, whereby the Sheriff was commanded 
Quod de Terris & Carallis iptius A. &c. Levari Faciat, and the other 
called a Feri Facias, which was only de Bonis & Carallis, both which 
Wirits were to be brought within the Year, but atterwards he might 
bring Debt. 3 Rep. 11. Mich. 26 & 27 Eliz. in Scacc, in Sir Wil- 
liam Herbert's Cale, | 


go, 11 
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4 Execution. 4 
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Mo. 566. 20, If Judgment in C B. be affirmed in a Writ of Error the {Plaintiff 
. 772. may have Ca. Sa. or Fi. Fa. within the Vear, and ſhall not be put to 


Gon bring a Sci. Fa. 5 Rep. 88. Hill. 40 Eliz. the ſecond Reſolution 
S. C. ad- in Garnon's Caſe, 

ludg'd, and : . N 

reſolv'd that after the Year he ſhall have Sc ire Facias. — Cro. E. 706. pl. 28. Leighton v. Gar- 
non. 8 C. ſaid to be the Courſe of the Court. S. C. cited by Jones J. Godb. 372. that the 
Writ of Error was brought within a Year of the judgment in C. B. but it was not affirm'd in two 
Years after, and yet there he had the ſame Proceſs in B. R. as he was to have had in C. B. and that 
in Garnon's Caſe the Judges delivered their Opinions that if after the Year and Day he brings 
Error and the Judgment is affirmed, he ouzht to have the like Proceſs here as in C. B. and that was 
a Scire Facias, becauſe the Year was paſt in C. B. although it were within the Year of the Judg- 
ment aftirm'd here. 


21. Scire Facias was given in Executions by the Statute of Neſtminſter 2. 
For at Common Law it the Plaintiff had ſucceeded [| ſurceaſed] ro ſue 
Execution by Fieri Facias or Levari Facias a Year and a Day, he had 

been driven to his new Original. Co. Litt. 290. b. 291. 4. 

22. A Judgment being of eight Tears ſtanding, the Defendant being 
taken in Execution without Notice or ſuing a Nice Facias in the pro- 

r County ; and theretore ir was prayed that he might be diſcharged ; 
bor the Court would not; and thercupon he brought an Audita Luerela, 
and was bailed by tour Mainpernors. 2 Roll Rep. 42. Trin. 16]ac. B. R. 
Mumperſon v. Gates. | | 

23. It A. recovers a Debt as Executor of F. S. and makes B. his Execu- 
tor and dies before Execution ſued, B. is not put to a new Suit, but may 
have F xecution upon that judgment. But if A. or B. died Inteftate, now 
could none as Adminiſtrator to either of them, nor as Adminittrator 
ot J. S. have Execution of this Judgment, For the former has no 
Intereſt in any Thing pertaining to J. S. and the later comes to Title 
above judgment, viz. as immediate Adminiſtrator to J. S. who is 
now dead Inteſtate, and derives no Title from the Executor who re- 
cover'd. Went. Off. Executor. 103. 

24. It was moved that wpon a Fudgment in Debt a Fieri Facias iſſued, 
and more than a tear after the Fieri Facias the Plaintiff bad taken Extru- 
tion by a new Fiert Facias without ſuing of Scire Facias, ard theretore it 
was prayed that the Monies levied ſhould be ſtayed, and the Practice 
examined, and fo it was done, and a Day given, at which Day Herne 
Secondary certified the Court, that the Practice in B. R. is, that after 
a Fieri Facias or Elegit &c. taken, it it be not executed a new Fieri 
Facias or Elegit may be ſued ſeveral Years after without ſuing any Scire 
Facias, provided that Continuances are entered from the Time of the firſt 
Fieri Facias, and thoſe Continuances may be entered after the ſecond Fi- 
eri Facias &c. and a Rule be made upon Motion that Proceedings ſhall 
ſtay, and that Nothing ſball be amended; quod nota; for by ſuch Way, 
(as Finch Solicitor-General ſaid) there will be little Uſe of Scire Facias. 
Sid. 59. pl. 28. Mich. 13 Car. 2 B. R. Welden & al' v Greg. 

If a new 25. The Common Courſe in B. R. is, after Elegit to make Continu— 
wh Fa, be ances for ſeveral Years (if the Party pleaſes) and then to take a new 
—— Year Elegit without any Scire Facias; Per Twiſden and Windham J. Sid. 
one, Conti- 60. pl. 18. Mich. 13 Car. 2. B. R. in Caſe of Welden v. Greg. 


nuances ma 
be entered 1 any Time by the Attorney in his Chamber, otherwiſe not, Arg. to which the Court 
agreed ; And per Wild and Curiam an Elegit taken out once may be continued ſeven Years; and all 
the Clerks agreed the Courſe to be ſo, and by the Courſe of C. B. Continuances may be entred be- 
fore the Return. Keb. 159. pl. 110 .. .. . v. Welden. 8 C-— — 12 Mod. 84. Mich. J W. z. 
Anon. S P. Holt Ch. J. took it for a Rule that when one Writ of Fi. Fa. is actual y taken 
out, it may be continued on the Roll without a Sci. Fac. but if there be only an Award upon the 
Roll that will not warrant it. Afton ſaid, that after one Writ taken out it might be continued for 
ſeven Years without a Scire Facias, but Sir Samuel Aſtry thought there ſhould be a new Writ 
taken out within every Year, and afterwards the Court inclined to that Opinion. Comb, 346. Mich. 
7 W. 3. B. R. t's Cale, 

Though 
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; agh an Elegit be not taken out within a Year and a Day after the Judgment, yet if there * 
NS word. awed on the Roll, it may be taken out at any Time without ſiting a Sci. Fac. Catth, 


283. Mich. 5 W. & M. in B. R. Seymour v. Greenvill. 


26. One that is not Party to the Recognizance, Record &c. though 
privy, ſhall have no Writ ot Execution, though it be within the Year, 
without a Scire Facias. But it is otherwiſe in Caſe of a Statnre Staple 
or Merchant &c. tor there the Proceſs is given by other Acts ot Parlia- 
ment; Per Bridgman Ch. I. in delivering the 4 of the Court. 
Cart. 193. Paſch. 19 Car. 2. C. B. in the Caſe of Law ev. Toothill aad 
Rawlins. 

27. Execution on Recovery in Præcipe quod reddat, or Real Actions may 
be ſucd after the Near without any Scire Facias, becauſe in ſuch Actions 
the Party cannot begin again, as in perſonal Actions he may by Debt 
&c. on the Judgment, which the Court agreed, and Execution was 
awarded good. 2 Keb. 30). pl. 6. Hill. 19 & 20 Car. 2. B. X. in 
Caſe of Vicars v. Obrie. | 
28. A Fi. Fa. iſſued on a judgment, but before the Writ was executed the 
Defendant died iuteſtate; and afterwards Adminiſtration being granted to 
bis Wife, the Writ was executed upon his Goods in her Hlanas, and this 
was adjudged good, without bringing a Sci. Fa. becauſe the Property of 
the Goods was bound by the Teſte of the Fi. Fa. ſo that a Sale thereof 
made for a valuable Conſideration ſhall be avoided ; and ſince the In- 
teſtate himſelt, whilſt living, could have no Plea, why ſhould his Ad- 
miniſtrator have any Time to plead to a Sci. Fa. and of that Opinion 
was all the Court upon Advice with the Judges of B. R. But this was 
againſt the Opinion ot the Chief Juſtice Vaughan. 1 Mod. 188. pl. 20. 
Mich. 26 Car. 2. C. B. Farrer v. Brooks. 

29. Reſtitution was prayed on an Execution made out after the Death 
vf the Defendant in the Writ of Error, ſuppoling that the Writ was there- 
by abated, but the Court held that it was not (as in the Caſe of the 
Death of the Plaintiff in Error it would be) but there u⁰ſt be a Scire 
Facias againſt the Executors, 3 Keb. 571, pl. 3. Hill. 2) Car. 2. B. R. 
Hart v. Malcher. 

30. Upon a Judgment above a Year's ſtanding, you may have an Ele- 
git without a Scire Facias, but not a Fieri Facias, tor that on the Ele- 
git chey enter their Continuances all along from the Judgment ; and 

it was ruled in this Caſe, 2 Show. 23g. pl. 233. Mich. 34 Car. 2. 
B. R. Cooke v. Bathurſt. 

31. At the Common Law, if a Man had recovered in Debt, and did 
not ſue torth Execution within a Year and a Day, he muſt then bring 
a new Original, and the Judgment thereon had been a new Recovery; 
but now a Scire Facias 15 given by the Statute inſtead of an Original; and 
theretore a Judgment thereon ſhall alſo be a new Judgment; tor though 
it is a Judicial Writ yet it is in the Nature of an Action, becauſe the 
Defendant may plead any Matter in Bar of the Execution upon the firſt 
Judgment, and it is for this Reaſon that a Releaſe of all Actions is a 
good Bar to ir. Belides an Action of Debt will lie upon a judgment 
on a Scire Facias, which ſhews that it is an Action diſtin from the 
Original, and upon ſuch a Judgment the Defendant may be committed 
to Priſon ſeveral Years afterwards withour a new Scire Facias ; Arg. 
3 Mod. 189. Hill. 3 Jac. 2. B. R. in Caſe of Obrian v. Ram. 

32. Scire Facias againſt an Executor upon a Judgment in Ejectment 
againſt his Teſtator is not good unleſs it ſets forth or #ames the Executor 
Terretenant of the Land recovered, and it ſhall not be intended ; becauſe 
a Detendant in Ejectmenc is always ſuppoſed a Diſſeiſor, and that by 
his Death the Lands deſcend to his Heir, and fo Plaintiff cannot have 
Judgment tor the Poſſeſſion 4 Damages, becauſe the writ not being 
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good jor Part is bad for the Whole; And the Court inclined to this 
Opinion. Carth. 2 Tin. 3 Jac. 2. B. R. Doyley v. Walker. 
33. At the Common Law before the Statute of W. 2. If Execution 
had not been ſued upon a Fudgment in any Perſonal Action within a Tear 
and a Day, the Party muſt then have brought an Action ot Debt upon 
that Fudgment ; tor he could have no Scire Facias upon that Judgment, 
but row chat Statuce applies a proper Remedy by giving the Scire 
Facias upon the judgment; Per Cur, 4 Mod. 248. Mich. 5 W & M. 
in B. R. in Caſe of Dighton v. Granvil. g 
* This was 34. Execution on a Fudgment in Ejedtment was denied to be granted 
the Cale after the Year without a Scire Facias; and the Caſe of “ Sid. 351. 
—Aoaag being cited, Holt Ch. J. ſaid that that Caſe was not fully reported. 
2 Keb. 307, Comb. 250. Paſch. 6 W. & M. in B. R. + Barwick v. Fenwood, 
Backed "ug * cited- Arg. 7 Mod. 64, 65. + Skinn, 427. Marwood v. Fenwick. 8 C. The 
Statute of Weſtm. 2 exrerds only to Perſonal Actions, whereas an Ejectment is a Mix'd Action, 
and in the Realty as to the Kecovery of the Land, and therefore left the Party to take Execution 
as he ſhould be adviſed, per Holt Ch. J. and he did not agree ſelear ly with Siderſin in this 
Caſe. f 25 
After a Year after Tudement in Ejectment an Habere Facias Poſſeſſionem cannot ifſue without a 


Scire Facias to revive the Judgment. 2 Ld. Ray m Rep. 806. Mich. 1 Ann. Withers v. Harris. 


He cannot 35 Judgment in 'Treſpaſs againſt four, who bring Error; one dies; 


ſue out EO . 
ko The Plaintiff cannot ſue Execution without ſugge/ting the Death upon 


till the Record, but need not ſue Scire Facias, 1 Salk. 319, pl. 3. Trio. 
Court 1s 9 W. 3. B. R. Pennoir v. Brace. 

informed of 

the Abatement of the Writ of Error by the Death of one of the Plaintiffs in Error before the Return 
of the Wrir ; for in Stricknefs it ought to be ſuggeſted on Record, and the Court ought to adjudge 
the Writ abated &c. and for want thereof Reſtitution was awarded. Carth. 404. S. C. 
Supgelſtion ought to be made on the Roll, and then to pray Execution againſt the Survivors, Et 
quti ſuper Examinationem conſtat Curiz that one of the Defendants was dead, therefore the Court 
doth award Execution againſt the Reſt ; And for this Reaſon a Superſedeas was awarded Quia Im- 
provide 5 Mod. 338. Brace v. Pennoyer. S. C. Comb. 441. S. C. & S. P. and a 
Superſedeas granted to the Execution Quia Improvide &c. 12 Mod. 130 Bennoyer v. Brace. 


8. C. & S. P. ruled accordingly. — Ld. Raym. Rep. 144 S. C. & S. P. accordingly. 
8 Mod. 108. cites S. C. held accordingly. 


36. If Judgment be had againſt two Defendants and one dies, Execu- 
tion may be had againſt the Survivor without Scire Facias, which we 
hold it may ſuppoting it to be within the Year; becauſe there is no 
Change of Record at all; and it ſhall not be intended there was a Re- 
leaſe to the Party deceaſed. 12 Mod. 130. Trin. 9 W. 3. Bennoyer 
v. Brace. | 

Id. Raym. 3. Where any new Perſon is either to be better or worſe by the 
Execution there mult be a Scire Facias, becauſe he is a Stranger, to 
S. P. Arg. make him Party to the Judgment, Otherwiſe where the Execution is 
and admitted neither to charge or benefit any new Party as in Caſe of Survivorſhip. 
by Holt 1 Salk. 320, pl. 3. Trin. 9 W. 3. B. R. Pennoire v. Brace. 
Ch. J. 38. A Capias or Fi. Fa. being in the Perſonalty may ſurvive, and 
may be ſu'd againſt rhe Survivors without a Sci. Fa. otherwiſe of an 
Elegit, for there the Heir is to be contributory. Per Holt. Ch. J. 
: Salk. 320. pl. 3. Trin. 9 W. 3. B. R. in the Caſe of Pennoire v. 
race. 

39. If one will zake out Execution within a Year 8 he 
may continue it down after the Year by Vicecomes non miſit Breve without 
being put to a Scire Facias; Per Holt Ch. J. 7 Mod, 59. Mich. 
1 Ann. B. R. Withers v. Harris. 

q Med 64 40. In Ejediment Execution cannot be ſued after the Year and Day 
8. © held, without Scire Facias, and may be brought either by the Plaintiff or his 
%0r 5) Leſſor. 1 Salk. 258. pl. 11. Mich. 1 Ann, B. R. Withers v. Harris. 
not be with- 

out a Sci. Fa. = it is ſtated there that the Judgment was upon Terms that there ſhould not be 
Execution till ſuch Time, which was a Lear and Half after: 1 5 
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41. In no Cale where the Parties to ih: fudgmeat are chaaged, ought 
Execution to be ſu'd by any other without a Scire Facias. 2 Ld. 
Raym. 968. Trin. 1 Anne. The Queen v. Ford. | | 
42. Where Execution is tayed by Iuj uni ion till alter the Year che 6 — 
plaintiſf muſt iue a Scire Facias. a Salk. 322. pl. 9. Mich. 3 Ann. 1. Fach 
B. R. Booth v. Booth. Ges Writ 
| 2 might aavc, 
bean taken out and continued by a Vice comes nom miſt Breve. Ibid ——— So of a Writ of Error if 
the Judgment be affirmed after a Year atter the firſt judgment. Cro. E. 416. pl. 40, Mich. 37 
& 38 Eliz. B. R. Goodwin v. Grudge. 
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(N. a 2) Scire Facias. 
On what Judgment it lies. 


t. IF a Prior recovers Land by Default, and has Onale 257 and pend- 
ing this dies, the Succeſſor mall not have Quale Jus without 
ſuing Scire Facias; For it may be that the Tenant has got à Releaſe 
aſter; Per Thorp and Mombray J. quod nota. Br. Scire Facias, pl. 
210. cites 44 E. 3 41. | 

2. At the Common Law, if a Man had recovered Debt or Damages, 
and had not taken Execution within the Year he had been put to the new 
original O Debt, but now by the Statute ot Weſtminſter 2. cap. 45. 
Quia de hiis recordata ſunt &c. he ſhall have Scire Facias, but get he 
may have Debt as at Common Law ; For the Statute does not prohibit 
it; Per Wangtord, Br. Scire Facias, pl. 146. cites 36 H. 6. 3. 

3. An Flegit upon a Tudgment iſſued at the Suit of H. and after H. 
died, ad his eldeſt Son ſued a Scire Factas upon the 1aid Judgmenr 
and holden that it lies not. Lane 16. Hill. 4 Jac. in the Exchequer, 
Hud 'eftton and Hill v. Bows. 

4 Ou x Motion ior a Scire Facias to avoid 3 made void by Keb 8 
the \tatute 12 Car. 2. of General Pardon (the Judgment being obtained TS. * 
betore 1658 for Matters relating to the War) the Court doubred adjornatur. 
whether a Scire Fa. lay, or whether the Party ought to bring Audica 
Querela, and therefore took Time to adviſe. Sid. 231. pl. 32, Mich. 

16 Car. 2. B. R. Allen v. Powell. 

5. Leſſee was Plaint ff in Ejectment and got a Fudgment, and his Ad. 2 Keb. 143. 
mini H rator brought a Sci. Fa. againft the Tertenants ro ſhew Cauſe pl. 19. S. C 
Quare Executionem non haberet; The Tertenants demarred to this nd a Scire 


dal. Fa. tor that there is no Precedent for a Sci, Fa. upon ſuch a Judg- - * 


ment; but it was agreed, that the Scire Facias was well brought, Sid. per totam 


317, pl. 5. Hill. 18 & 19 Car. 2. B. R. Cole v. Tertenants of Curiam —- 
Skinner. 5 
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(O. a) In what Caſes there ought to be a Scire Facias. 
[After the Tear. } 


I. T f a Man acknowledges a Recognizance to be paid at a certain 
Day beyond a Year of the Date of the Reconnizance, the 
Bear bcing paſt from the Date of the Recognizance, though tit be 
within the Year after the Day of Payment, yet he ſhall not have Er⸗ 
ecution without a Scire Facias. 21 E. 3. 22. b. adjudged, 
2. If a Man acknowledges a Recognizance to be paid at a Day 
within the Year atter the Date of the Recognizance, in this Caſe he 
may have Erecution by Fiert Factas, or Elegit, within the Bear 
Fol. goo. After the Oay of Payment, though the Bear be paſt from the 
CY Date of the Recognizance, 21 E. 3. 22. b, 
8 tes 3. If a Man recovers an Annuity, he ſhall have Execution for 
Facias the Every Term that incurs afterwards hy Feri Factas or Elegit within the 
Plaintiff re. Year after the Term incurred, tho' the Bear be paſt from the Judg⸗ 
covered An- ment. 21 E. 3. 22. 1 E. 3. 3. but not after without Scire Facias. 21 
nuity againſt E, 3. 22. 1 E. 3.3, 


a Parſon 
and rhe Arrearages were arrear for 2 Years, and the Parſen died, and the Plaintiff prayed Execution 


againſt the Succeſſor, viz. Sci. Fa. againſt the Succeſſor of the firft, and Fi. Fa. de Bonis Ecclefiaſt" of 
the laſt Year, becauſe it is within the Year, viz, Fi. Fa. Epiſcopo dirigend* de Bonis Eccleſiaſt' and 
the Jude ment <wvas by Nitent Dedire, by which he ſball bave Sci, Fa. of all; W the Predeceſſor had 
had id, the Plaintiff (ball have his Prayer. Br. Executions, pl. 56. cites 24 E. 3. 23. Br. 
Scire Facias, pl. 117. cites 8. C. Br. Scire Facias, pl. 212. Cites 8. C. 


4. Tf a Man be bound in a Recognizance to the Ring upon Con- 
dition to be of good Behaviour c. he cannot be indicted tor Breach 
of the good Behaviour, by which he torteited the Recognizance 
without a Scire Factas. Mich. 15 Car, B. R. Perrowe's Caſe, 
per Cut. and ſuch Indictment taken in Cornwall quathed accord- 
ingly, and ſo two other Indictments the ſame Term quaſhed, the one 
againſt th, the other agatuſt Bay»ard ; For if a Scire Factas had 
been brought, they might have pleaded any thing to dilcharge them. 

5. In Account the Defendant was awarded to Account, and Capias 
ad Computand awarded againſt him, and came into Court by another 
Suit, and the Plaintiff pray'd that he might remain tor his Execution, 
and becauſe it was after the Year and Day he was put to the Wrir 

of Scire Facias; Quod Nota. Br. Scire Facias, pl. 94. Cites 21 


1 8 | 
1 Flegit, 6. In Fi Fa. of Damages recovered, and this Proceſs was continued 
k. d. ces by Return of the Sheriff till the Tear was paſſed, which ſeems to be by 
Alias, Fi. Fa. and Pluries, and after the Year the Sheriff returned that 
the Defendant has not any Goods but 4 I. by which the Plaintiff 
prayed Elegit in divers Counties, and had it. Br. Execution, pl. 128. 
Cites 47 E. 3. 26. 
J. In Covenant Rent was granted by Fine, and the Conuſee brought 
Writ of Covenant to have Execution of Arrearages of the ſame Rent, 
where he may have Writ of Scire Facias; and by the Opinion the Court 
he may have Writ of Covenant it he will, and ſo Writ ot Covenant 
upon Writ of Covenant. Br. Execution, pl. 106. cites 22 E. 4. 1. 2. 
8. Ho of him who recovers in Debt or Treſpaſs, be may have IWrit 
of Execution, or new Original, at his Pleaſure, as here. Ibid. 
3 Le. 259. 9. It one has ſued forth a Wit of Execution, and that is continued 
28 * by Vicecomes non miſit breve for 2 or 3 Tears, yet the Plaintiff may pro- 
tatidem ceed thereupon, and ſhall not be put to @ Scire Facias; but i ] my 
| Tit 
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Writ be ſued forth, and not continued, but diſcontinued by a Tear and 1 
a Day, he thall be put to a Scire Facias, for it is Negligence of the 7 wg * 0 
Plaintiff of not continuing ot it, which within the Year and Day he in totiden 
might without Order of the Court, but after the Year not by any Verbis, 
Order ot the Court &c. per Manwood. 2 Le. 78. pl. 101. Trin. 

31 Eliz. In the Exchequer, Sir Wm. Waller's Caſe. 

10. Judgment for b. the Creditor acknowledged Satisfattion for 
400 J. of the Delt, and 101. for Damages, and atterwards an Agreement 
was mude between them, that if he did not pay the Money by ſuch a Day, 
that it ſhould be lawful to take out Execution, without bringing a Sci. Fa. 
tho h it was after the Tear. The Money was not paid. The Cre- 
ditor took out Execution, and the Debtor being brought to the Bar by 
Habeas Corpus, prayed a Supertedeas, becauſe the W rit erronice ema- 
navit, The Court held chis a Cauſe to diſcharge him of the Execu— 
tion, for that the Capias ought to have iſſued tor two hundred Pounds 
only, and that notwithſtanding the Agreement, the Creditor ought 
to have brought a Scire Facias, becauſe the Proceſs was not continued, 
but it was diſcretionary in the Court, whether to grant a Superſedeas 
or not; For they may put the Detendant to his Writ of Error. Mich. 

22 Jac. C. B. Hickman v. Sir William Fiſh, 

11. A Fudgient was recovered by Te/tator and he took forth a Levari 
Facias, whereupon the Sheriff returned that he had no Lands nor Goods. 

Jeſtator died, and his Executors, without ſuing forth any Scire Fac. on 
the ſaid Judgment, rock forth Kxecution, and took the Defendant in 
Execution; But upon his applying to the Chancery the Court re- 
terr'd it to the Judges tor the Opinion, and purſuant thereunto granted 
8 to diſcharge him. Chan. Rep. 90. 10 Car. 1. Caldwell 
v. W hear. | 
12. In caſe of the King there need not be any Scire Facias after the 
Year. 2 Salk 603. pl. 14. Paſch. 5 Ann. B. R. Anon. 

13. The Flaintiſf gets Fudgment in the Petty Bag, after which he ſpid in a | 
is ſtopped 2 or g Tears by an Injunttion fo that the Year and Day pals ; Note of the 
The Plaintiff chough hinder'd by the Injunction, yet cannot fue out Keporter, 
Exc ution without a Scire Facias. 3 Wms's Rep. 36. Hill. Vac. ure. 


4 nay nc gs. + added, whe- 
1729 Hodfon v. Earl ot Warrington, ther in this 


2 x Ca'e rhe 
Plaintiff H. could not have taken out Execution, and continued it by Vicecomes non miſiſt breve 
apreeably io what was ſaid by the Court of B. K. in the Caſe of Booth v. Booth. Salk, 
i Salk. 322. pl. 9. Mich, 3 Ann. B. K. the S. C. 
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(P. a) In what Caſes without Scire Faclas. 


1. Fa Pan recovers Damages or Debt againſt B. and after B. Where tha 
dico, nd Erecution lies againſt the Executor without a Scire Parties to 3 


Facias, 18 E. 2. Execution 243. Adjudged 15 Þ, 6. b. he vcr 
RS 1 ; : "4 on arc 
| q need N PP not to be ſued without a Scire Facias, 2 Raym. 768. Paſch, 1 Ann. The 


„2. Ik a Man recovers Debt or Damages by Judgment, and Br. Exexu- 
ire Execution, his Executor ſhall not have Execution by Fi- tien pi 54+ 


er: Factas or Capias though it be within the Near, but ought tos“ 5 k. 
ie 4 Scire Factas. ra 5 8) 


Factas, pl. 123. Cites 15 H. 7. 15. 16. S. C. 


J. 14. 16. 


15 Y. 7. 16. b. Wa 


Br. Scire 
Contra upon Statute Staple or Merchant, Ibid —— 


Br. 


U 


— — 
- a 1 —— — 6 — 4 aide 1 
—— — — — —— — 


— — — ——_— 


10 Execution. 


H if the Defendant dies, the Plaintiff 


—— — — — 


Br. Scire Facies, pl. 123. cites 16 H. 7. 15,16. 8 C. 


ſhall rot have Hrecution by Ii Fa. againſt the Executor, but ſhall have Sci. Fa. firſt, Ibid — gr. 


Scire Facias, pl. 123. cites 15 H. 7. 15, 16. S. C. 


3. Dabt lies of Execution of Damages recovered in Writ of Waſte or 
Action Real; For the Damages are Perſonal, and a Man may chooſe 
to have Fieri Facias, Elegit, or Writ of Debt; Quod Nota by award. 
Br. Ex«cutions, pl. 17. cites 43 E. 3. 2. 
S. C.cired 4. Execution by Default was awarded in Sci, Fa. on a Fudement in 
* 55 15 N Debt, and about 4 Tears afterwards the Defendant was a Priſoner in the 
of Obrian Fleet for another Canſe, and being brought ro the Bar by Habeas Cor- 
„ Ram, and pus, he was examined, whether he was the ſame Perſon who was con- 
ſays, hat demn'd ut ſupra, and he conteſſed he was; whereupon he was remand- 
WES ed to the Fleet, there to remain Q uouſque &c. and this after the Year 
Judgment WO * gp yg 
. and Day without a new Sci. Fa. D. 214. b. pl. 47. Trin. 4 Eliz. Anon. 


in a Sci. Fa. 


the Defen- 
d unt may be commited to Priſon ſeveral Years afterwards without a new Scire Facias — And where 


one recover*d upon a Recognizance and afterwards brought Debt upon rhe ſame Recovery it was 
adjudged maintainable, notwithſtanding it was objected, that the Judgment in ſuch Scire Facias is 
not to recover Debt, but to have Execution of che Judgment, 4 Le. 136, pl. 287. Mich. 17 & 
18 Eliz. B. K. Barnard v. Tuller, 


In thisCaſe 5. Three Women and the Baton of one of them recover'd in Debt in C. B. 
11 was mov- and upon Error broug ht in B. R. that Fudom-nt was affirmed ; then the 
nach Baron died, and the Women brought a Capias ad Satisficiend' againſt 
becanſe if the Detendant without a Sci. Fa. and adjudged good. Mo. 357. pl. 
two recover, 503. Mich, 39 & 37 Eliz. Iſham's Caſe. 


and one of | | 
them dies, there muſt be a Sci. Fa, againſt the Defendant before Execution ſhall iſſue, becauſe he 


may have a Releaſe of him that is dead to plead ; Quod fuir conceſſum ; but *ris not ſo in a Writ of 
Error, becanſe he might have pleaded it before upon the Writ of Error, and thoſe for whom the 
Error is armed ſhail ſue Execution, Ibid. 

If two recover in Debt &c. and before Execution one of them dies, if Execution be ſued in 
both their Names it is not Error. Brownlowe ſaid, that in ſuch a Caſe the ſurviver ought to ſue 
a Scire Facias before that he can ſue Execution; But Cook and all the Court ſaid, that he may 
ſue Execution without a Sci, Fa, becauſe he is privy and Party to the Judgment, and vouched 21 
Ed. 3. Noy 150. Anon, 


6. Where a fudgment in Debt is affirmed in a Writ of Frror, the De- 
fendant in the Writ of Error ſhall have Execution, immediately without 
a Scire Facias, the the Year and Day be paſt ſince the iſt judgment; Per all 
the Juſtices, and ſo the Clerks ſaid their Uſage was. Cro. E. 416. 
pl. 10. Mich. 47 & 38 Eliz. B. R. Goodwin v. Grudge. 

7. After a Frudgment in an Information on the Statute of 35 H. 8. 
cap. 17. for not leaving Standils in Wood, the Informer died, and his 
Aaminiftrator ſurmiſed it on the Roll, and prayed his Moiety, and had 
it; And it was ſaid the Courſe in C. B. was ſo. Hardr. 161. pl. 2. in 
Scaccario, Mich. 1659. Morby v. Urlin. 

8. It there be two Plaintiffs in a Perſonal Action, and one of them 
dies, that thall not put the other to a Scire Facias, or if one of the De- 
fendants dies; therefore likewiſe a Scire Facias is not neceſſary, be- 
cauſe the ſame Party ſtill remains on Record, and this has been lately 
adjudged. upon ſolemn Debate here; per Holt Ch. J. 7 Mod. 63. 
Mich. 1 Ann. B. R. in Caſe of Withers v. Harris, | 
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(P. a. 2) Where a Scire Factas muſt be, or a 
new Action. 


1. VN Acconnt ; the Defendant is awarded to Arcount, and after the 

If Plaintif died, and the Executor of the Plaintiff brought &cire Fa- 
cias, and it was abated by Award, and there is no Remedy but new 
Original; tor his Record is not determined till he has arcounted in 
Fact. Br. Execution, pl. 114 cites 21 E. 3 32. 

2 An Aamumjrator betng ſued for Debt pieaded Plene Auminiſtravit, 
and the Fury found Acts to jattsſy Part, whereupon the lainuff had 
Judgment jor ſo much, and that the Defendant for the Refadue eat tnde 


fine Die. The Plaiairff now ſuggeſted Aſſets to the Value of the Refidue 


come to the Hands ot the Adminiſtrator, and thereupon ſued a Sci. 
Fa. but the Opinion ot che Court was, that it did not lie, notwith- 
ſtanding 4 H. 6. and 33 H. 6. were vouched ; But Anderſon ſaid, 
that the Judgment does not v arrant the Sci. Fac. but a new Writ ot 
Debt. Mo 2.46. pl. 386. Mica. 29 Eliz. Anon. 

3. The Oblipee died intefi ate, and his Adminifirator bronght Debt on Lat. 140. 
the Bond, and rad Fudguent, and then he died inte/tate, and his Admi- S. C. in torts 
ratur brought Scr. Ha, upon that Judgment, and upon two Mails re- _ e 
znrned had Fulgmeat aud Execution upon is. On a Motion that the Ad- p,q,,, 4 : 
miniitreror thould not have the Moaies levied, the Court ſaid it was Warren, 
coo late after Judgment on the Sci. Fac. to remedy this by Motion, S. C. held 
but he is put to his Writ of Error; and ſo Day was given to ſpew Cauſe accordingiy: 
why the Plaintitt ſhould not have his Money. Palm. 443. Trin. 

2 Car. E. R. Paſchall v. Ware. 


"= Y tt... Sr. 1 - . 2 4 | +. 2 a 


(Q a) 


I. FTFER a judgment, if the Hlaintiff within the Year ſues a Sci- 


re Facias, he cannot have a Capias after within the Year till 


Where aſter Scire Facias. 


he has a new Judgment in the Scire Facias. Trin. 13 Car, B. N. 


pcr Cr. vetween Koberts and Piſing. 

2 A Man brought Svcre Tacias againff F. NM. of Land, and Execu-* S. P. For 
tiom was awarded to him by Default, and atter the Plaintiff came and if Execution 
fard, what F. N. is not Tenant, but M. S. is Tenant, and prayed Sci, Fa. bet made 

4 —.— | . charm efore, the 
ag hem; Per Thorp, this you cannot have; for it may be that Tenn, miy 
Execution is made. Per Cand. this is no Miſchief ; by which the plcad it; 


* Writ was granted to him; Quod Nota; and ſo ſee Seire Facias al- nod Nota. 
r. Scire 


ter Scire Facias. Br. Execution, pl. 122. cites 39 E. 3. 15. 2 
3. Il a Man recovers Land and has Execution, he never ſhall have 136 che 

Execution again upon ſuch Recovery; Bat it a Man recovers in Writs. C. 

ot tunuity or Rent, or upon Compoſition to repair my Mills quando neceſſe 

Juerit, ol wuch Things which ſhall be done or paid very often, he ſhall al- 

ways have Seite Facias from Time to Time, tor the Thing is always 

executory. Br, Scire Facias, pl. 218, (bis) cites 2 H. 6. 9. 


4. Aſter 
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32 Execution. 


_ ii. At Hl ts. th... i _ 


Br Exigent, . After Sci. Fa. upon a Recovery in Debt a Man may have Ca. Sa, 


wb ogy againſt one who is not Executor &c. Br. Execution, pl. 12. cites 34 


cauſe in H. 6. 45+ 
Debt the 
Capias is the Proceſs, 


* Br. Fxi- 5. And concordat optima Opinio 48 E. 3. 8. and 14. for Capias lies 

e by reaſon that the Original is by Writ of Debt; but it is agreed there 

a that Capias does * not lie upon Fudgment in Sci. Fa. upon Recognizance ; 
Quod Nota. Contra in Sci. Fa. upon Debt. Ibid. 

6. Scire Facias of Execution 2 C. B. It was agreed, that if the 

Sheriff returns Nihil an Alias ſhall iſſue, and there upon another N:htt 

returned Execution ſhall be awarded; But in B. R. Exccution ſhall be 

awarded upon the firſt Nihil returned; Quod Nota; Quere Cauſam. 

Br. Scire Facias, pl. 121. cites 14 H. J. 19. | 

7. H. recovered a Fudgment Anno 14 Car. 2. againſt the Defendant, 

and had a Teſtatum Sci. Fa. to the Tertenants, who appeared and plead- 

ed, and there was a Verdif againſt them, and fndgment thereupon. Af. 

rerwards H. becatue a Bankrupt, and the Commiſſioners aſſigned the origi- 

wal fung ment to P. who now moved the Court that it might be enter- 

ed to entitle him to the Benefit of the Judgment upon the Sci. Fa, 

which was ruled accordingly, without bringing a new Sci. Fa, Quod 
Nota. 5 Mod. 18. Mich. 7 W. 3. Plummer v. Lea. 


„ 


(Q. a. 2) By Fieri Facias. 


1, IF a Fi. Fa. for 20 l. is awarded to the Sheriff, upon which he 

takes an intire Chattle and ſells it fer 401. and returns the Fi. 
Fa. with the 20 J. into Court, he may detain the Surpluſage till the De- 
fendant comes to demand it ot him; For he is not bound to ſearch for the 
Detendant ; Per Popham, and agreed. Noy, 59. 38, Eliz. Wooddye 
v. Coles. 

2. But if a Fi. Fa. is awarded for 4os. by Force of which the 
Sheriff takes five Oxcu, every one of the Value of 51. and ſells them all, it 
is clear that the Detendanr- ſhall have Action of Treſpaſs againſt the 
Sheriff; Per Gawdy ; which was agreed. Noy. 59. in Caſe of 
Wooddye v. Coles, 

3. On a Fi. Fa. Sheriff may not break the Outer Door of the Houſe 
and enter ; Bur it that be open he may enter, and then may and oughr 
to break the Decor of an Entry or Chamber which is locked, and break 
open any Cheſt and take the Goods in it in Execution, and it he does 
it is not an Action on the Caſe lies againſt him. Brownl. 50. Trin. 
44 Eliz. Anon. 

4. This Writ though mentioned in the Statute N. 2. 18. is a Writ 
of Execution at Common Law, and is called a Fieri Facias becauſe the 
Words of the Writ directed to the Sheriff are uod Fieri Faciat de Bonis 
& Catallis &c. and from theſe Words the W rit takes its Denomination: 
Co. Litt. 290. b. 

5. The Property till Sale remains in Defendant. Brownl. 41. 
Trin. 6 Jac. Anon. 

When a 6. The Property of Goods is veſted by the Delivery of the Fi. Fa. 
Judgment and an Extent afterwards tor the King comes too late, and that on 
ts once eXe> the Statute of Frauds and Perjuries, Per Holt. Cumb. 123. Trin. 
Goods are 1 W. & M. in B. R. Lechmere v. Thoroughgood. 

ery — EI Exchequer Proceſs or Aſſignment per Commiſſioners of Bankrupts will rouch 
them. 3 Mod. 236, Trin. 4 Jac. 2, B. R. Letchmere v. Throwgood, 
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"0 ins erants an Annaity for 40 Years to B. to be receiv'd by 
che 1 8 Receiver of = Court of Wards, This is a Rent- 
charge, and may be ſold by the Sheriff upon a Fi. Fa. of the Goods of 
B. It is otherw:ſe of an Annuity for Years granted by a common Perſon. 
Reſol: ed in the Court ot Wards by che two Juſtices aud Ch. Baron. 
Jeak 312, pl. 97.3 Jac. Mary York's Caſe. : 

g. Debt againſt the Sheriff lies tor Money levied on a Fi. Fa, before 
the Return of ihe Writ, elle he might take Advantage of his own 


Wrong. 2 Show. 79, pl. 63. Trin. 31 Car. 2. B. R. Cockram v. 
Welby. 5 ; | 
ay 3 to the Sheriff' on a Fi. Fa. is a good Plea, but not ſo to S. C.ciel 
the Gaoler., 2 Lev. 203. Trin. 29 Car. 3. B. R. Taylor v. N 
TY Tailer v. 
Baker. S. C. 


the Court held the Plea not good, and that the Caſe diſters much from the Caſe of Payment to the 
Sherift upbn a Fieri Facias For he is commanded to levy the Debt of the Goods of the Defendavnr 
by the Writ of the King, but no ſuch Authority is given to the Marſhall ; and Judgment for the 
Plaintiff, ——— 2 Mod. 214. S. C. Jones and Painsford held that the Payment to the Marſhall 


s no Diſcharge; Zut Wild J. was of another Opinion. The Report ſays, Quzre. 25 : 
** 4 Fler Facies, if the Sheriff returns {fieri Feci, and the Money paid to the Plaintiff, it ia 
good, Quere. Cumb. 242. 2 Show. $7 8. P. adjudged. The King v. Bird. 


10. If the Sheriff on a Fi. Fa. do ſell a Leaſe or Term of a Houſe 
he cannot and mult not put the Perſon out of Poſſeſſion and the Vendee 
in, but the Vendee mutt bring his Ejectment; Per Cur. 2 Show. 85. 
pl. 74. Hill. 31 & 32 Car. 2. B. R. The King v. Dean and Bird, 
& al. 
11, When the Officers are once in the Houſe on a Fi. Fa. they may 
break open any Chamber Doors or Trunks tor doing their Execution, 
Agreed per Cur. 2 Show. 87, pl. 78. Hill. 31 & 32 Car. 2. B. R. 
The King v. Bird. 
12. (ods of the Wife veſted in Truſtees on the Marriage, but the Huſ- 
band to have the Ute of them for his Lite, were ſeiſed on an Execu- 
tion lor the Debt of the Husband, and the Aſſignment adjudg'd frau- 
dulent as to the Creditors at Law, and no Reliet to be given in 
Equity. 2 Vern. 238, pl. 221. Mich. 1691. Underwood v. Mordant. 
13. Upon a Fi. Fa. the Sheriff may take any thing bur wearing 2 Salk. 598. 
Clabes; if the Party has two Gowns he may take one of them. Per = * 
Holt. Ch. J. Cumb. 356. Hill. 8 W. 3. B. R. Hardiſty v. Barny. dos, not 


appear. 


14. Two Fieri Facias's were delivered the ſame Day Holt Ch. J. in- S. C. Cumb. 
clined that the Sheriff had Election to preter either, but &-dered it to %. but nn 


be made a Caſe. Sed Quære now the late Statute. Cumb. 428. Trin. 1 - 
9 W. 3. B. R. Smalcorn v. Sheriff of London. cution of 
the laſt firſt 


Firſt is good, but che Plaintiff in the Firſt may have Action againſt the Sheriff, unleſs he bid the 
Sheriif ftay Execution, or to that Purpoſe. 1 Salk. 320. Smallcomb v. Buckingham In 
1 des is a N. B. That he who brought the firſt Writ told the Sheriff that he was not in haſte, 
and fo took out no Warrant, nor left any Fee, and this inclined the Opinion of the Court more 
ſt ongly againſt him. Carth. 419. S. C. and after ſeveral Debates the Judges were of 
Opinion for the Plaintiff who had taken out his Execution laſt, to which they rather inclined, for 
that it appeared that the other Creditor did not demand an Execution of his Writ. And by Holr 
Ch J. the Vendce of the Goods in ſuch Caſe has good Title to them, which cannot be defeated 
by a ſubſequent Execution of that Writ which was firſt delivered; But the Party concern'd in ſuch 
Writ is put to his Action ageinſt the Sheriff; For otherwiſe it would be dangerous to make ſuch 
Purchaſes of Sheriffs, and that might make Writs of Execution of no Effort. 5 Mod. 376. 
S. C. Holt Ch. J. took Notice that the Party ſaid ro the Sheriff, © You may let it lie, it requires 
10 no Haſte,” and therefore deſires no Warrant, nor leaves any Fee, and ſo the Sale upon the ſe- 
cond Fi. Fa. good and not to be avoided, And though the ſecond Fi. Fac had been delivered a 
Fortnight after, yet if it be the firſt executed it ſhall be good, and the Parry's Remedy is only 
againſt the Sheriff. — 12 Mod. 146. 8. C. held accordingly, Ld. Raym. Rep. 251. 
8. C. retoly'd accordingly, — Comynys Rep. 35, S. C. adjudg'd accordingly, 

E. 33 Jucg © 4 


15. A, 


— — 0 


Execution. 


§ce Tit. 
Court (of 
Hundred) 
(G. a) pl. 
12. and the 
Notes there. 


15. A. is in Execution at Suit of B. and charged with Action at Suit 
of C. who obtains Judgment; he ought to charge in Execution by 
Commititur and not by Ca. Sa. but he may have Fi. Fa. But Quere, If 
after he has charged him by Committitur, he may have Fi. Fa. he 
continuing ſo in Execution. = the Statute if one in Execution by 
Ca. Sa. eſcape, Plaintiff may fue Fi. Fa. 12 Mod. 313. Mich, 
1t W.. 

16. It Sheriff levies Money on a Fieri Facias and returns Fieri Fer; 
an Action ot Debt will lie againſt him. 12 Mod. 604. Mich. 13 W. z. 
Cole v. Acorn, 

17. In Caſe of a Fi. Fa. againſt a Leſſee for Years without Tmpeach. 
ment of Waſte the Sheriff cannot cut down and fell ſome Things which 
the Tenant may, becauſe in that Caſe the Tenant has only a bare 
Power without an Intereſt ; but where he has an Intereſt as well as 
Power, as Tenant tor Years has in Standing Corn, the Sheriff may cut 
down and fell. Per Holt Ch. J. 1 Salk, 368. Mich, 2 Ann, Pool's 
Caſe at Niſi Prius in Middleſex. 


a %s LO adi ths 4 — je 1 F « 
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(Q. a. 3) By Levari Facias. 


t. J JPON a Levari Facias out of a Court Baron Gords cannot be 
ſold without a Cuſtom to Authorize it. Brownl, 41. Trin. 
6 Jac. Anon. 

2. At Common Law a Common Perſon Debtee might have had a 
Levari Facias for the Recovery of his Debt, by which the Sheriff 
was commanded, quod de Terris & Catallis ipſius the Debtor &c. 
Levari Faciat' &c. But in ſuch Caſe the Debtee did not meddle with 
the Land, but the Sheriff collected the Debt and paid it over to the Debtor. 
Per Doderidge J. Godb. 290. pl. 216. Paſch. 21 Jac. in the Court of 
Wards in Sir Edward Coke's Cale. 

3. Though one be in Execution for the King yet a Levari Facias 
lies De bonis & Catallis, and by ſuch Writ the Sheriff may take 
ready Money. 2 Show. 166. pl. 157. Mich, 33 Car. 2. B. R. The 


King v. Webb. 


(Q. a. 4) By Habere Facias Poſſeſſionem &c. 


K. PON a Fine of Grant of Rent the Coguſee prayed Writ to put 
u him Seifin and had it; quod nota, an Habere Facias Seiſinam 
upon a Fine executory, as well as upon a Recovery; Contra upon a 
Fine executed. Br. Seiſin, pl. 10. cites 21 E. 3. 
2. Sheriff returns a Reſcous upon an Hab. Fac. Poſſeſſionem, tis not 
good ; Arg. Roll Rep. 440. cites 6 H. J. 12. 
3. It one brings Ejectment of zo Acres of Land, and Defendant 
leads Not Guilty, and is found Guilty for 10, and for the Remainder 
Nor Guilty, the Plaintiff ſpall ſhew the Land and be put in Poſſeſſion 
at his Peril, and fo in Action Real; per Manwood Ch. B. and ſaid ic 
was the Opinion of the Ch. Juſtices in the Star-Chamber. Savil. 28. 
pl. 67. Trin. 24 Eliz. in the Cafe of The Queen v. Ayleworth. 
4. A Precept cannot be made and awarded out of the Court of Ha- 
vor to execute a Recovery by Plaint in Nature of a Writ of . 51 
there, 
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there, and to put the Recoxeror 'N Poſſetiion with the Poſſe Maner!? ; 
For Force in tuch Caſes is not jultihavle but by Command out of rhe 
King's Courts. 3 Le. 99. pl. 142. Mich. 26 Eliz 9 Anon. 

= Upon an Habere Fac. Seilinam the Sheritf as 70 one Here returu- a Le 57. 
e Habere Feet, and as to the other Tarde ; Per omnes ſuſticatios, præter s C & 
Periam. J. the Sheriff ought to be amerced tor ſuch Return contrary 8. FP. Ano, 


and repugbant in its fell; But per Periam, it may be that the Acre ot 


which no Seiſin is had was fo far diſtant trom the other that the Sheritt 


tor want of Time could not make Execution ot both; But it Was 
anſwered, that then he might make Execution in one in the Name ot 
both. 2 Le. 175. pl. 214. Mich, 30 Eliz. C. B. Anon. 

6. Alter |udgment given in a Real Ad ion the Plaintiff within the 
Year and Day may have an Hab. Fac. Seilinam. Co. Litt. 254. b. 

J. II Habere Fac. Pull. goes ro the Sherilt, and he returns that he Cumb 150. 
has made Lxccutien of this Writ, and the Return is filed, there the 1 Salk 321, 
Court can never award a new Hab. Fac. becauſe it appeared on the K e. 
Record that the Party once had Execution of the Judgment; But be- ee 
fore the Filing the Writ and Return the Court may award a new Hab. 253. Noy 
Fac. So it the Day of Return paſs, and no Return made, there on a 121. Anon, 
V icecomes non miſit Breie may award a new Hab. Fac. but before 
the Day of Ketarn cannot award it, becauſe it ought to appear by 
the Return of the Sheriff at the Day what has been done upon the 
Wilit. Palm. 289. Trin. 20 Jac. B. R. Molineux v. Fulgam. 

8. It Sheriff givee Poſſaſion to the Party, and the other efed?s him so if in a 
preſently, the Sheriff may reſtore him to the Poſſefſion notwithſtanding ſhort time 
his tormer Execation, becauſe he ought to leave him in a peaceable — De- 
and quiet Poſſeſlion. Palm. 289. Trin. 20 Jac. B. R. Molineux v. nal 


1 turns Plain- 
Fulgam. tiff ont ot 


rh . + , Poſſeſhon, 
it is a Diſturbance and an Attachment will go. 6 Mod, 27. 


9. Driving the Party's Cattle off the Land after Poſſeſſion delivered 
on an Hab. Fac. Poſſ. ſeems to be putting out of Poſſeſſion, for which 
an Attachment will lie, but tor only diſturbing him in his Poſſeſſion it 
ſtems an Attachment will not lie. Sty. 277. Trin. 1651. Smith v. 
Earl of Dorſet. | 
10. Hab. Fac. Poſſeſſ. ſhall mot be granted after a Year after the 
Judgment without Motion in Court, and it it be once executed, tho? 
the Parties are turned out immediately by a Trick, they cannot have a 
new Hab. Fac, Poll. without Motion of the Court. Sid. 224. pl. 15. 
Mich, 16 Car. 2. B. R. Anon in a Nota. 
11. A Sheriff was ordered to attend the Court for demanding an On a Mori. 
exceſſive Fee tor the Execution of an Habere Fac. Poſſ. the Court ſay- n that an 


ing there was none due, Vent 351. Mich. 32 Car. 2. B. R. Anon. 2 
0 ; l 
in à Nota. | attend for 


. . - . = * 2 2 : T ti f 
execute a Fire Facias till his Shilling-pence was paid, the Court world not grant the Rule, bur fail 


n was Extortion, for which he might be indicted, Salk. 321. pl. 3. Hill. 7 W. 3. B. KR, 
tun, | 


/ 


12. If a Man be put into Poſſeſſion by vertue of this Writ and aſ- 2 Brownl. 
ter be diſturbed by Violence, an Attachment may be granted, tor 'tis 253. 
a Contempt to this Court; and becauſe the juſtices ot Peace would“ ns 24 
nut reli-ve the Party they were ordered to attend the Court. Cumb. 

150. Mich. c W. & M. in B. R. Dogget v. Roe. 

13. Upon an Habere Fac, Poſſeſſionem, the Fx%:1tion is not campleat 
74 the Pailiſf delivers the Poſleſſion and is gone; Per Holt Ch, J. 6 
Mod. 113. Hill. 2 Ann. B. R. Anon, 

(Q 4. 5) 
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(Q. a. 5) Habere Facias Seiſinam or Poſſeſſionem &c. 
How, and neceſſary; In what Caſes. 


I. HERE needs mo Return of an Hab. Fac. Seiſinam upon a 

Judgment in a Writ of Partition, tor the Party that recovers 
may execute his Judgment by his Entry. Noy. 71. Counteſs of War- 
wick v. Lord Berkley, cites D. 76. a. [Mich. 6 E. 6.] 

2. Where the Demand is certain the Recoverer may enter without 
any Writ of Hab. Fac. Seiſinam; Per Coke Ch. J. Roll Rep. 213. 
Trin. 13 Jac. B. R. : 

3. Judgment in Ejectment, and an Habere Facias Poſſeſſionem a- 
warded, if it contains more Acres than are mentioned in the Declara- 
tion, it is Error; and if the Sheriff deliver Poſſeſſion of more than 
are contained in the Writ, an Action on the Cafe will lie againſt him, 
or an Aſſiſe lies for the Lands; Per Roll Ch. J. Sty. 238. Mich. 1650, 
Lumley v. Nevill. 

4. Upon a Motion for Execution in Ejectment upon a Leaſe for 50 
Years, if A. B. ſhall ſo long live, and a Verdict tor the Plaintiff 20 
Nears ago, and now they moved that he might have an Habere Facias 
Poſſeſſionem without Prejudice or Diſpleaſure of the Courts, A. B. be- 
ing yet living and the Leaſe not get expired, and that they ſhould not be 
pur to a Scire Facias, this being tor the Land, as It is faid in the Caſe 
of Dkey and Viccars, Sid. 351. Holt Ch. J. ſaid that he was not in 
Court when the Caſe in Sid. was ruled, but he held that the Stat. of 
Weſtm, 2. extends to Perſonal Actions, and that an Ejectment is a mixed 
Action, and in the Realty as to the Recovery of the Land, and there. 
fore he remitted it to the Party, to take Execution as he ſhould be ad- 
viſed, and he did not agree clearly with Sid. in the Cafe above. Skin, 
427. pl. 3. Paſch. 6 W. & M. in B. R. Marwood v. Fenwick. 

5. After Judgment in Ejedtnent one may enter and execute his own 
Judgment, and the Aſſiſtance of the Sheriff is only to keep the Peace; 
Arg. / Mod. 66. Mich. 1 Ann. B. R. in Caſe of Withers v. Harris, 

6. Writ of Error on a judgment does not ſuperſede the Poſſeſſion, or 
or hinder the Party of his Extry, if it were lawtul before; it does in- 
deed lie upon the Hands of the Court that they cannot award Execu- 
tion, but the Party may enter if he will; Per Powell J. 7 Mod. 69. 
Mich, 1 Ann. B. R. in Caſe of Withers v. Harris, ſays it was lately 
reſolved in the Caſe of Badger v. Loyd. 

7. After the Demandant has Judgment in a Common Recovery a- 
gainſt the Tenant, and the Tenant againſt the Vouchee, and the Vouchee 
againſt the Common Vouchee, the Court awards a Habere Fac. Seiſinan 
to the Sheriff of rhe County where the Lands lie, which is recurned, 
and fo the recovery compleat and executed; and tho' this is not much 

regarded, being only Matter of Form, yet in many Caſes it is not 
ſate to proceed till there is a Return of the Habere Fac. Seilinam, tor 
whenever a Recovery 1s to Uſes, as all Common Recoveries are, no 
Seilin is in the Recoveror, no Uſe raifed 'till the Execution ot the 
Recovery, for *till then the Land paſſed not. Moore 281. Trin. 7 
H. 4. 17. fo that till then no Uſe ariſing the Party, to whoſe Uſe the 
Common Recovery is declared to be, can convey nothing, for nemo dat 
quod non habet. Pig. of Recov. 153, 154. 
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(R. a) When a Scire Factas is to be ſued, 
How it may be, and againſt what Perſon. 


2 
= "L 12D? a Recognizance, if the Conuſor be dead a Sctre Fa- Scire bg 
clas lies init rhe Heir General, or againſt |. S. Son on © Judge | 
out and Heir of the Conuſor without luing againſt the CTertenants „ an dir 
3. for he ſhall not have Contribution againſt che Lertenants no More William 
than the Contiſor Himſelf ſhould have. 27 D. 6. Execution 135. eo was 
2 13 E. 2. Exccution 212. | Sir Chriſto- 
"a= pher H. and four others, who were his Terterants ; He pleaded that he was Son ard Heir of Sir 
an William, ard pleaded in Abzterent, that a Sci. Fa. ſhould firſt be brought againſt him as Heir, be · 
fore it ſhonld be brought againſt his Tertenan's ; but adjudged per tot Cur, that the Plea was ill, 
Y and the Writ was acjucged good. Cro, Eiiz 896. pl. 18. Trin. 44 Eliz. C. B. Sir Chriſtopher 
50. Heydon's Caſe. 
8 2. When the Conuſor is dead, and a Scire Factas is ſued a- 
171 gainſt the Heir, and he is jerurned dead, d Stire Factas lies againſt 
_ the Tertenants. 18 E. 2 Execution 242. 6 ; 
be- 3. But till it is returned that the Conuſor being dead has no Heir, 
be or that the Heir is dead, or that the Deix is warned, the Tertenants 
aſs ſhall not be warned, becauſe the Meir may have an Acquittance. 
* 18 E. 2. Execution 242. 
of 4. Hire Facias was lued againſt the Heir upon a Recognizance of the Fa- 
ed ther, which was returned Nihil, by which the Plaintiff prayed Scire 
re- Facias againſt the Tertenants, and had it; For it 1s ſaid there, that as 
ad- long as the Heir has Aſſets the Tertenants ſhall not be charged, and it he 
An, has nothing, Proceſs thall be made againſt all the Tertenants; tor eve- 
ry one ſhall be contributory, Br. Scire Facias, pl. 225. cites 17 E. z. 
wa Firzh. Execution 139. 
Ce 3 J. A Man recovered an Annuity avainſ} a Parſon ; The Parſon died; 
[15% He ſhall have Sire Facias againſt the Succeſſor of the Parſon, and not a- 
8 gainft the Fxecutor of the Parſon, and ſhall have Sci. Fa. of Part, and 
in- Fi. Fa. ot the reſt; and ſo it ſeems that Part was in the Time of the 
6 Parſon, and Part in the Time of his Succeſſor, or Part within the 
69. Year and Part after. Br. Executors, pl. 144. cites 24 E. 3. 23. 
ly 6. Scire Facias upon Recognizance iſſued againſt the Heir Executus 
end Tertenants without naming the Tertenants, and for this Cauſe, and 
4 becauſe there was no Tertenants who were Die Recogniticais factæ et poſtea, 
bee where it may be intended otherwite that it was againſt the Tertenants 
ant who were betore, therefore the W rit ſhall abate. But per Finch, it 
ed, lies well againſt the Tertenants without naming their Names, it he 
ach tays Die Recognitionis factæ &c. Br. Scire Facias, pl. 42. cites 46 E. 
nor 3. 29. and 8 H. 4. 18. accordingly. 
tor 7. It a Man recovers in Writ of Diſſeiſin againſt the firſt Diſſciſor, he 
no may have Scire Facias for Execution againſt the Tertenant. Br. Scirc 
the Facias, pl. 229. cites 9 H. 4, 5. and Fitzh, Rediſſeiſin, 1 and 9. 
7 8. In Aſliſe, it the Plaintiff recovers and is oufted again by the fir 
= Diſſeiſor, who aliened over, the Plaintiff may have Reditlcilin againit 
at 


the Diſſeiſor, and Scite Facias againſt the Altenee, Per Tirwhite. 
Brooke ſays Quæte; For it ſeems, that by Rediſſeiſin a Man ought to 
recover the Land, which cannot be againſt the Difleifor, no Tenant 
being named. Br, Scire Facias, pl. 50. cites 9 E 4, f. 


en 
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9. If the Sheriff upon. Writ ot Execution returns the Conuſor dead 
the Conulee thall have Scire Facias againſt the Heir and the Terte- 
nants. Br. Scire, Facias, pl. 235. cites 2 R. 3. 8. 

10. It was holden by the Jultices that in a Scire Facias to have Exe- 
cution of Fine, it is no Plea that there are other Tertenants not named 
in the Writ ; otherwiſe it is upon a Scire Facias to have Execution 
of a Recoaniz,ance. Mo. $71. pl. 183. Trin. 41 Eliz. B. R. Anon. 

11. In Scire Facias, the Detendant pleaded that he was not Te— 
nant of the Freehold, and adjudged no Plea ; Arg cites Mich. 44 & 
45 Eliz. Rot. 834. and ſaid it was ſo adjudged in the Caſe of All 
Souls College, in Scire Facias ro have Execution of a Judgment 
in Kjetiione Firma ; And the Defendant in the Scire Facius pleads that 
he was but Liſſce jor Jtars, and adjudged mo Plea, inforruch that 20 
hing was to be recovered but only the Term, and not the Freehold, 2 
Brownl. 145. Mich. 9 Jac. C. B. in Cale of Kemp & al. » Lan- 
rere & al'. 3 

12. Judgment againſt an Executor, and upon a Fi. Fa. the Sheriff re- 
turned that he had wa/fed tbe Teftator's Gooas, and that he had Nulla 
Bona of his own &c. The Plaintiff upon a Teftatum that he had Cots 
in Durham, took out a Sri, Fa. directed to the Sheriff of Durham, de 
Pons propritsy but the Teftatum being not entered on the Roll, a Super ſe- 
deus was awalded, and Execution made by a ſale diſcharged. Hoh. 
63. Hill. 12 Jac. Lieceſter v. Read. 

13. Scire Facias upon a Judgment in Debt againſt R. for 2001. 
againit his Tertenants. The Sheriff returned, he warned J. C. and 3 
other Tenants ; Ihe Tenants made Detaulc; J. C. pleaded that one 
R. F. was Tenant of 20 Acres in ſuch a Town, which are the Lands 
of the ſaid R. againſt whom the Recovery was at the Time ot the 
Judgment, and demanded Judgment it he ſhould anſwer till K. F. 
was warned. It was adjudged tor the Detendant; For the Court ſaid, 
there is a Dif/crence beiwixt a Scire Facias to have Execution upon a 
Frdgmcat 14 Debt, and to have Execution upon Fudoment in a Real 
Alion; for in the laſt this is not any Plea, tor every Tenant ſhall anſecer 
for that which he has, and the one may loſe, and the other not; But in 
a Scire Facias to have Execution of a Debt, becauſe every one 0194; to 
be contributary, the one ſhall not anſwer as long as he can jſhew that au 
ther is to be contributary with him; and altho* the Sheritf return that 
they are Tenants, yet that ſhall not conclude the Detendant, but that 
he may ſay, that another is Tertenant of Parcel, who is not warned. 
Adjudged tor the Detendant. Cro. J. 506. pl. 19. Mich. 16 Jac. 
B. R. Michell v. Sir John Crofts. 

14. In a Writ of Error to reverſe a Fine ſome Juſtices of both Be-ches 
inclin'd that it was beſt to award Sci, Fa. againſt the Tertenant vefore 
the Court preceeds to Examination of the Errors; For though the Judg- 
ment ought tio be revcried againtt the Party or Privy, yet the Pliin- 
tiff cannot be reſtored to all that he loſt till the Tertenant be made 
privy by Sci. Fa. For ſhould he be ouſted otherwiſe, he thall have an 
Aſſiſe, and a Sci. Fa. was awarded accordingly. Dy. 321. a. b. pl. 21. 
Hill. x5. Eliz. Anon, 

15. It Recovery be had againſt the Father in Borough Engliſh, the Scire 
Faoias ſhall be againſt the youngeſt Son, becauſe he is Heir ro this 
Land; Arg. Palm. 241. Mich. 19 Jac. B. R. in Caſe of Darcy v. 

ackſon. 

, 16. Guardian in Chivalry brought Duare Imp. in Right of his Ward, 
and had Judgment. In Error upon this Judgment the Sci. Ta. Hall nor 
be againſt the Heir or the Exccutors of the Guardian who was privy 
to the Judgment, but again/# the Heir to the Advow/on, though he is 
not privy to the Judgment; Arg. Palm, 241. in Caſe of Darcy v. 
Jackion, cites 8 H. 6. 35. 

. 17. The 
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17. The Ancetltor boun:? himicit and his Heirs in an O&/g1to#, and 3 3aiit 311. 
& aan / . „ Daver v. 
Jud ment Was hat thereupon againſt him, and he died. In a Sc. Fac. leert, 8 C. 
brought anvainſt the Heir, he pleaded Rrens per Deſcent. The Jury found the 
55 . , * | | 

that he had certain Land Agreed that the Judgient lmuld be pe- Aru men's 

j " a x” . WV . * * N 
cial, viz. of this Land only, Bur otherwite it Debt be brought a- ogg = 

1 „ 4 - . * — 0 0 — 228 : . 
00 the Heir upon an Obligation of the Anceltor, in which he Wen, 121 
7 . 1 21” » » 0 » » a 8 * ey , 
Pound himfelt and his Heirs, but there he is charged as Heir, bar here uns day 2 
only as Tertenant. Palm. 419 Paſch. 1 Car. B. K. Bower v. Rivet. Acres, ard 
7 all rhe 
{'ourt agreed that the Plaintiff ſhould have Tudgmitnt of rhe Naoiety of two Ares only notwith- 
ivglv. — C. cited Cro. C. 296. as held accordingly, becauſe he is charged only as Heir and 
Tertenant. 


—B 


18. A. ſeiſed of Lands ackrowledres a Reenpnizance to B. in the Three . 
Charcery, and atrerwaids /e-/s the Lunds to C. and dies. B. en g $9.90 7 


abs ul, becauſe 
Sire I ac. againſt GC. Tirtenant and the Herr of A. To which C. pleads there * 4 


that A. was not ſeiſed ol the Lands at the "Time of the Acknowledge- no Kerurn 
ment of the Kecognizance; And it was ound by the Jury for 3 me 
Plaintitt, upon which C. moves to arrett Judgment; For chat, thac e Pur 


uſtice 
the Sheriff had returned the Tertenant only, and not the Heir. Upon Che held 


which judgment was ſtaid until the Saeritt had made an Alias Ke- it well, be— 
turn, and returned thetfeir as well as the Tertenant, and then judgment _ rhe 
was given for the Plaintitt, The Plaiacilt himfelt thew'd the very Cafe betend int 


4 having 
to me. Noy 154. Evers v. Teyuron. pleaded, and 


3 a Verdict 
againſt him, this is aided by the Statute of Jeofails; wherenpon another Scire Facias iſſued ad in- 
tormandum Curiam whether there was an Herr; and thereupon the Sheriff returned that there was 
an Heir, but did nct ſay he was ſummoned ; and though the Return had been better if it had been 
found who was Heir, and that he yas ſummoned, or that there was no Heir within the County, 
yer the Miſ-return, or inſufficient Return, is only a Diſcontmuance, and is atdet by the Statw'e of 
Jeotails, and Judgment for the Plarinftt, Cro Car 295. & 312. pl 4 Paſch. 9 Cir. 6. N. Eyres 
v. Taunton, S. C. Jo. 319. pl. 1. Eyres v. Cowly. S. (C. all the Juſtices held that the tiew 
ought to be charged as Jertenant, and when the Sheriff returned that there were FTertenants, it 
ſhail be intended that the Heir had not any Heir who has any Land by Deſcent, but howloever 
when the Terten nt returned did not take Exception to this Return bur pleaded over, and they 
were at Iſlue, and this was found againſt him, this is a waiver of this Exception, or at lcalt is made 
good by the Statute of Jeotails, and fo Judgraent for the Plaintif. 


16. Judgment 1 Debt is had againſt two, and one dies, and the Lev, ;. 
Plaintiff brings a Scire Facias againſt the Survivor, and recites the Swart v. 
Death of the other, and prays Execucion againſt the Survivor; The erf. 8. C. 
Defeudant pleads, that be which died had an Heir, who is in full Life, 1 
and demands Judgment it Execution &c. Plaintiff demurs. Wind- ture which 
ham J. faid, the Books of 1 E. 3. 13. S 41. and 3 E. 3. ri. pl. gr. gives the | 
are direct in the Point, and the Reaſon why this Executiun Hall be 1 
againſt the Survivor is, becauſe the Plaintiſf may take a kiert Facias if * 1 
He will, and perhaps he will not charge the Land. Twilden ot the charpe the 
tame Opinion; And it upon this Scire Facias the Plaintiif rakes an Lende and 
Elegit, the Detendant may have an Audita \QQuerela ; or 2dly, he may and mate 


ſuggett this Natter upon the Return of the Elegit, and have a Super. een 


ba - PI RO. 12 —_ er it is at 
ſedeas. And Judgment was given for the Plaintiſf Niſi &c. Raym. his Election 
26, 27. Mich. 13 Car. e. Edlar v. Smart. to ſue in 


. f i : | the Perſo- 
nalty only ; but if he will rake Execnrion upon the Lien Real the Charge ought to be equally a. 
gainſt both, and Scire Facias againſt bath Keb, 123. 8 C. adjutyed, and held that by 


taking Advantage of the Perſonal Lien he had waived the Benefit againſt the Heir by Flegi:. 


20. The Deſendant pleaded a Joint Fudgment againſ? the Tiſtator, S. C circd 
and H. who is not alive and that he had not aſſets beyond the 1aid in a Nora oy 
Judgment to latisty. The Plaintitt demurr'd, and adjudged tor th2 the Ke porter 


TY | a | | a a 2 Sund. 50, 
Vetendant, becaule the Lien ſurvives, and the Execucor not liable 4, adju3;zed. 
R av:11. 
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20 Execution. 
5 Raym. 153. Paſch. 18 Car. 2. B. R. Harvey's Caſe (Executor of 
Harvey.) | | 
2 Show, 21. In Scire Facias againſt Tertenants to have Execution of Lands 


485 yt ot which B. was ſeiſed at the Time of the Judgment given againtt 
2 Ag 3 bim, they pray Fudgment of the M rit, becauſe F. S. had Lands (part;- 

R. ſays Cularly mention d) which were B's at the Time of the Judgment, and 
that the that J. S. was not ſummoned or returned Tenant &c. The PlaintitF re- 
hobo og plied, that ] S. non eſt nec fuit Tenens &c. et hoc petit quod inquira- 
in 5 E 4 tur &c, and thereupon the Detendants demur ; \V hereupon peremptory 
1:9 was Judgment was prayed tor the Plaintiff, becauſe this is a judicial Wrir 
at the Niſi given by the Stature of Weſtm, 2. and cited 43 E. 3. 3. & 2 E. 4. 
8 10 & 5 E. 4. 139. But per Cur, peremptory judgment ought not to 
chere alter be given, and Reſpendeas Ouſter was awarded, 2 Jo. 122. Hill, 30 


a former Car. 2. B. N. Collop *. Brandlin. 
Plea in 


Bar, and fo differs from the principal Caſe. 


8. C. cited 22. After Judgment for the Plaintiff in Fjement the Defendant 
2 Lutw. died. J. S. a Stranger entered. The Plaintiff brought a Scire Facias 
1268. Kill. ag ainſs the Executors of the Defendant and J. S. and adjudged per tot. 
2 & 3-Jac. 2 hy 8 

in Ciſ-.of Cur. without Arguments that the Scire well lies againit the Execu- 
Corbet v. tors ad F. & who had entred. 3 Lev. 100. Paſch. 34 Car. 2. C. B. 


Ld. Car⸗ Cook v. Cook. 

lingkord, . 

which was thus, Scire Facias upon a judgment in Ejectment for the Plaintiff was brought againſt cer. 
tuin Perſons who entered into the Lands after the Death of the Defend int in Ejectment, and the 
Plaintiff demanded Execution of the Term againſt them; The Defendants demurred, but Judg- 
ment was given {or the Piaintift, 2 Lutw. 1267. Hill, 2 & 3 Jac. Corbet v. Ld, Carlingford. 


23. 22 C23 Car. 2 cap. 2. which is a perpetuating Act of the 16 Eg 17 
Car. 2. cap. 5 does not extend to the not warning in all the Ter. 
tenants in a Scire Facias &c. Bur that when an Extent is executed, and 
the 'Tertenant brings an Audita .Puerela, he ſhall not drive the Plain- 
tiff to extend a new, but the Extent ſhall ſtand, and he ſhall have Con- 
tribution againit the Reſt. Per tot. Cur. 2 Vent. 105. Mich. 1 W. 
& M. C. B. Prynne v. Slaughter. 
24. On Error to Reverſe a Common Recovery there muſt be Sci. Fa. 
againſt the Tertenants. Carth. 111. Paſch. 2 W. & M. in B. R. 
E. ot Pembroke's Caſe. 
25. Where the Fudgment is joint againſt two, and one of them dies be- 
fore Execution, the Scire Factas ought to be joint againſt both. And Holc 
Ch. J. ſaid, this was a judicial Writ, and might be framed upon the 
ſubject Matter, and the Form he propoſed was thus, viz. That the 
Writ ſhould be againſt J. H. to thew Cauſe why the Plaintiff ſhould 
not have Execution againſt him de Bonis & Catallis, and ot the Moiety 
of his Lands, and againſt the Heir and Tertenants of B. H. to ſhe w 
Cauſe why (the Plaintiff) ſhould not have Execution of the Moiety of 
the Lands of the ſaid B. H. without mentioning any Goods; quod 
nota, Carth. 105. 107. Hill. 2 & 3 W. & M. in B. R. Panton v. 
Tertenants of Hall. 
D. 207. b. 26. Where a Judgment is had againſt one who dies before Execution 
208. a. pl. . Scire Facias will not lie againſt his Heir and Tertenants till a Nihil is 
A return d againſt his Executor. Arg. Carth. 107. cites ſeveral Year- 
Owen leaves Books to that Purpoſe; Bur cites D. 207. Reg. Jud. 57. b. contra, 


ita Quzre 1 Lev. 30. 
If it 1s at 


the Liberty and Election of the Plaintiff, Sec Smart v. Edſan ſapra. pl. 19. 


27. Several 


ral 
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27. Several Tertenants in ſeveral Counties, Scire Facias agaiaft the 
Tertenants in one County only, one Tertenant in another County dies, 
and this aſſigned tor Error. It is erroneous, and per Cur. one may 
be ſummoned by a Rent liable ro the Judgment, and the Summons to he 
upon the Land. Cumb. 185. Mich, 3 W. & M. in B. R. Blake 
v. Gell. 


28. On Error to reverſe a Fine Scire Facias muſt go againſt the Zer- So to reverſe 
tenants. 1 Salk. 339. pl. 4. Hill. 6 W. 3. B. R. a Common 


Recovery. 
Carth. 111. Paſch. 2 W. & M in B. R. E of Pembroke's Caſe. 


— 8 


29, Where one undertakes to name Tertenants in the Scire Facias he 
ſhould name them all otherwiie where the Scire Facias 1s general to 
the Tertenants. Per Holt cites 2 Cro. 0 Michel v. Crotr, 3 Cro. 
-40. Holland v. Dantzey. Cumb. 282. Trin. 6 W. & M. in B. R. 
Berisford v. Cole. 

30, In a Scire Facias againſt Tertenants one of them begins his Plea 
in Bar Quod Executionem habere non deber, and concludes in Abatement, 
Holt Ch. |. ſaid, Ado non affirms the Writ, ſo that he cannot plead 
in Abatement atterwards, and cites 36 H. B. 18. Judgment was Quod 
Reſpondeat Ouſter. Comb. 282. Trin. 6 W. & M. in B R. Beristord 
v. Cole. 

31. In Error to reverſe a Fine, though in ſtrictneſs of Law a Scire 
Facias being returned againſt the Conuſees is ſufficient ; yet for fear of Pur- 
chaſors, and in f1vour of them, there hall be a Scire Facias againſt the 
Terrenants. 2 Salk. 598. pl. 2. Hill 6 W. 3z. B. R. Tully's Caſe. 

32. Fudgment againit ſeveral Defendants, and a Capias and a Cepti 
Corpus returned as to one ; then another ot the Defendants dies, and he 


that was in Execution e/caped, and a Scire Fatias againſt the Survivor, 


the Tertenants of the Deceaſed, and him that had eſcaped; and per Cur. 
it may well be; but firſt the Scire Facias ought to ſiggeſt that he had 
eſcaped ; aud ſecondly it ought to be de Terris et Tenxementis ot the Ter- 
tenants of the Deceated, and de Terris et Tenementis et Bonis et Catal- 
dis Ot the Survivors, 12 Mod. 254. Mich. 10 W. 3. Anon. 

33. Notice mult be given upon a Scire Fieri Inquiry; Per Cur. where 
Fudgment en It ment was more than a Year's ſtanding, it was formerly 
the Practice ncc to ſue out a Scire Facias, but on Debate the Matter 
was otherwiſe ſettled ; and fo it was in the Caſes of Philips and Biron, 
and Copley v. Delony, and Crawley v. Heyward. 8 Mod. 366. Paſch. 
11 Geo, Stede v. Late ward. 


(R. a. 2) By whom Scire Facias may be brought. 


I. WE IRE Facias lies not but for him that is Party or Privy. Arg. 
Ow. 3. Paſch. 26 Eliz. in Caſe of Beverly v. Arch-bithop ot 
Canteibury. 

2. T. B. recovered in a .Onare Impedit, and before he had Execution, 
he was outlawed, The Queen broug ht a Scire Facias to execute the 
Judgment; It was reſolved that the Scire Facias to execute the Judg- 
ment was well brought, and that the Queen had Privity enough to 
ſue Execution ot the judgment, becauſe the Thing as it was in the 
Plaintitf is in the Queen, and it is a choſe en Action, and therefore it 
cannot be a Thing in Poſſeſſion in the Queen, and fo ſhe is not to preſent, 
but is to proſecute the Execution of the Fudgment. Mo, 241. pl. 37s. 
Mich, 29 Eliz, Beverley's Caſe. 

G 3. Tuv 


22 Execution. 
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3. Two recovered in Debt, and before Execution one of them died; it 
Execution is ſued in both their Names it 18 no Error ; and per rot, Cur, 
the Survivor may have Execution without a Scire Facias, becauſe he 
is Privy and Party ro the Judgment and vouch'd 21 E. 3. Noy, 
150. Anon, y 
Brownl. 93. 4. It lies for ſucceeding Preſident of the College of Phyſicians for a Debt 
S, (. ut recovered by him againſt one for practiſing Phylick in London, not being 


22 licenſed. Cro. J. 159. pl. 13. Paſch, 5 Jac. B. R. Dr. Atkins ». 
Noy 121. Gardiner, 
S. C. adjudg- 


ed per tot. Cur, 


2 Brownl. 5. Executor dur min” Atate or till the Daughter ſhould be married, 

* I ye and then the Executorthip to ceaſe, and the Daughters to be Executors 

ay mag; oy gets judgment on a Bond made to the Teſtator.— After which the 
Daughters married the Plaintifts. — The Daughters thall have this 
Judgment as Executors, for they are in Privity and in by the Teſtator, 
and not like an Adminifirgior who is in by the Ordinary after the 
Death of the Executor. Owen. 134. Mich, 9 Jac. C. B. Kemp 
and James v. Lawrence, 


FY 
ms ———s amd — 


(S. a) The Goods of whom may be put in Execution. 


1. IF a an recover Damages againſt a Corporation he ſhall not 
have Execution of the Goods ot the Singular Men in their 
natural Capacity cut of the Goods of the Corporation. 8 Þ. 6. 
1. 19 I), 6. 64. b. 20 0. 9. 26 P. 6. Execution 128. 
RAS 2 Soit a Corporation be fin'd this ſhall be ievied of the Goods 
* Fol. yot. Of the * Corporation, and not of the Goods of every particular Man. 
LAY Rf 9 I), 6. 36. b. 

2. If rwo have Goods jointly, and the one is condemn'd in Damages 
and dies before Execution; there no Execution ſhall be ot thoſe Goods, 
by Reaſon of the Survivor; Per Chauntrel arguendo in a Replevio. 
Br. Execution, pl. 116. cites 7 H. 6. 2. 

4. It was ſaid by Tanfield Ch. B. that a Collector of a Fifteenth may levy 
all the Tax within one 2 upon the Goods of one Inhabitant only 
it le will, and that Ionhabirant ſhall have Aid of the Court to make 
each other Inhabirant to be contributory ; which was granted by the 
Court; Bromley being abſent, Lane 65. Trin. q Jac. in the Exche- 
quer. Anon. 

5 1: a Sum of Money be to be levied upon a Corporation, it may be levied 
114 the Mayor or Chiet Magittrate, or upon any Perſon being a Mcm- 
ber if the Corprration. Fer Roll Ch. J. This was ſpoken in the Cafe of 
the 'Lown ot Colcheſter in Eſſex, Nota Sty. 367. Hill. 1652. 

6. the Beaſts of Stranger Levant and Couchant may be taken by the 
SheritFon a Levari Facias; For they are the Iſſues ot the Land; Held 
per Cur. 1 Salk. 395. Hill. 9 W. 3. B. R. Britton v. Cole. 
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FE xccution. 


(T. a) What Thing will Diſcharge a Man out of 


Execution. 


[ Attatnder . Outlawry Se. 


1. IF a Nan io Execution for Debt ar the Suit of J, S. be attaint A Man was 


ot Felony, and after p«racned, this ſhall not diſcharge hum „ 


out of Execution. Y. 10 Car, B. N. per Cur. Chappe!'s Coſez |; and 
Capias iſſued 

pro Fine Regis, by which be was taken and committed to Priſon, and after Ie was outlawed of Felony, 
and after the King pardoned him of all Felonies, and alter the Plaintiff in Re · diſleiſin came and praycd 
that he may remain for his Execution ; Per Fairtax, the Execution is gone by the Intereſt of the 
King, which he had in the Body by the Felony of him pending, and Execution once extinct 
cannot ſurvive ; quod Brian concefſit Eut per Littleton, the Execution is not extirCct, but ſuſ- 
pended, and the Felony is the Act of the Defendant himſelf, which ſhall not exclude the Plaintiff; 
and after it wk awarded that he ſhould remain in Priſon, till he had made Gree to the Party, Br. 
Execution, pl. 98. cites 6 E. 4. 4. 3 7. 

But per ]illingworth, If a Man condemn'd in Debt or Damages is after convicted of a Felony, 
and has his Clergy, and iv committed to the Ordinary, the Piaintitt ſhall not have Execution of his 
Body , quod Choke and Markham conceſſit; Quzre, when he has made his ho ug and is at 
Large. br. Execution, pl 98. cites 6 E. 4 4. Mo. 753 Hall v. Truflell. S. P. 
2 And. 38. Baniſter v. Truſſell accordingly — 3 Inſt. 215. Noy 1. Haſtings v. Blake. 
Sid 159. The King v. Stanley and Andrews. —— Cro, E. 164. pl. i. Mich. 31 & 32 Eliz in 
Scacc. nel v. Paſton. 8 P. refolv'd accordingly.— Mo. 274 270. pl 428. Ugnell v. 
Paſton. S. C. & S. P. reſolv'd. — 2 Le. 84. pl 112. S. C. & S. P. Mo. 785 pl. 1036. 
Cites he Earl of Northampton's Caſe, who after his Pardon was compell'd to pay his Debrs, 


2. Audita Onerela upon Execution ſued upon Statute- Merchant, where 
the Conuſor bad a Deſeaſance by Indenture upon Repayment of 20 l. and had 
Ven. Fa. and Superſedeas, and at the Day the Conuſee appeared, and the 
aher pleaded the Indenture and tendered the 201. The Conuſee imparled, 
and in the mean Time the Conuſor was outlawed, which was ſthewn by 
Skip. and prayed Writ to ſeiſe his Land and Goods; and therefore it 
ſeems to be Outlawry of Felony ; For otherwiſe the King cannot 
ſeiſe the Land for which becauſe now the Conuſor cannot purſue his Suit 
nor tender ut ſupra; by which Execution was awarded to the Conuſee in 
C. B. where the Outlawry was in B. R. by which Hareſon came into 
B. R. and there ſhewed the Record of Outlawry; by which Thorp 
Juſtice commanded the Marthal, who had the Body of the Conuſor 
in Ward upon the Ourlawry, chat he ſhould not permit him to go in 
Pain of 20 l. and bid the Conuſee to ſue Writ of the Chancery to us 
containing this Matter, ſo that we may have expreſs Warrant, and it 
the King pardons him, he thall remain tor this Cauſe ; and ſo note that 
the Execution was in C. B. and the Outlawry in B. R. Br. Execution, 
pl 65. citcs 24 E. 3. 45, 46. 

3. It che Plaintiff brings Debt upon Eſcape againſt a Gaoler, this is a 
Er ot Execution oft the Body, Br. Execution, pl. 151 cites 
13 H 7.1. 

4. Per Frowike, he who is taken by Ca. Sa. and pays the Money 
- Ne thall be diſcharged; & concordat ut ſupra ot the Eſcape, 

id. 

5. Note per Cur. in B. R. a Man is in Execution in C. B. and the 
Record with the Body is removed into Bi. R. by Writ of Error, the Party 
thall find Surety by KecegniZance to ſatisfy Ec. if the Fudgnient be aſirm- 
ed, and to ſue with Effet! , there the Body is diſcharged of rhe Exe- 


cution unleſs he will render kinyelf ro Priſon in Diſcharge of the Surcties, 


ang 


Execution. 5 


and otherwiſe the Recoveror is put to ſue the Recognizance. B. Exe. 
cution, pl 152 cites 16 H. 7. 2. 

6 A perſon in Execution tor Debt was convicted of Felony and ef. 
caped ; the Sheriff is anſwerable for the Debt, and ſuch Felon is refpon- 
ſible to every Action till he is executed in Fact. Savil. 63. pl. 135. 
Paſch. 26 Eliz. Ognell v. Martin and Webb. 

n. Judgment was given againſt one in Debt, and the Defendant ſuf- 
fered himſelt to be outlawed in Felony to the Intent to detraud his Cre. 
ditor, and after purchaſed Pardon, and had Reſtitution, and the Plaintiff 
ſued Execution and had it tor Fraud apparent. D. 245. b. pl. 65. Marg, 
cites 30 Eliz. Beverley's Cale. | 

De ferdant 8. Priſoner in Execution eſcapes with the Permiſſion of the Gaoler. 
retoken al- Per Cur. the Execution is utterly gone and extinguiſhed, and the Plain. 
ee tiff at whoſe Suit he was taken in Execution ſhall never reſort to him 
of the Who eſcapes, but ſhall hold himſclt ro the Goaler for his Remedy, 2 
Sheriff is Le. 119, pl. 162. Mich. 29 & 30 Eliz. B. R. Phillips v Stone. 


in Execu- | 

tion for the Party if he will, and it ſhall nat conclude the Party to inforce him to take his Remedy 
againſt the Sheriff. Cro. E. 555. pl. 10. Palch. 39 Eliz. B. R. cites it as adjudged in Ciſe of Symplon v. 
Boyton, 


. 


Cro. E g:. 9. A Man being attainted of Felony was taken in Execution at the 
S.C.ciied Suit of a Common Perſon, and eſcaped out of Priſon, and an action ot 


Aue. s Eſcape was brought againſt the Sheriffs of London, and a Recovery 
Sole thar againſt them. Ow. 69. in Truſſel's Caſe, 32 Eliz. cites it as Croft's 


an Action Caſe C. B. 
of Debt on 


the Eſcape was maintainable, which proves that he might be taken in Execution during the Attain. 
der. Bur the Reporter adds a Quære, it it were not adjudged, becauſe he being in the Cuſtody af- 
ter the Pardon ſhould then be ſaid to be in Execution for the Party. 93 


Cro E 56. 10. In Debt the Defendant ſaid that he is attainted of Felony, that the 

-F Atrainder yet continues, and demands 9 if he ſhall be put to 
& 30 Eliz, Anſwer, and * that he ſhall anſwer, and may be taken in Exe- 
C B. Banyſ. cution, and that thall not be prejudicial to the King; for notwithſtand- 
ter v. Truſ- ing the Execution of the Party the King may have him Executed when 


— 22 he will. 2dly, Men Attaint or outlawed ſhall be put to anſwer in any 


to be S. C. Action againſt them, becauſe it is to their Prejudice; but in an Action 
and adjudged brought by them 2 ſhall not be anſwered, becauſe it is to their Be- 
againſt the nefit. 3dly, They ſhall be put to anſwer by reaſon of the Poſſibility 


IEEE of their being pardoned. Note, that this Judgment was much againſt 


has he the Opinion of Walmeſly, who ſaid it in vain to put any Man to 
ſhould an- anſwer in an Action Real or Perſonal, who hath in Truth nothing to 
E For be taken in Execution. Noy 1. Haſting v. Blake. 

is is 
his ws tering the Attainder for he * Aer Land, and if there be any Perſonal Wrong done 
to him he may, when he is pardoned, have his Action ſor it; And it is not Reaſon that a Man do- 
ing a Wrong ſhall advantage himſelf thereby, and take away another Man's Action; And the 

deen and the Plaintiſt may both be ſerved, the Queen, by executing him when ſhe pleaſes, and 
the Plaintift in the Interim to have him in Execution. S. C. cited by Dodridge J. Lat. 145. 
O. 69. Trin. 32 Eliz. B. R. S. C. ſays that at laſt by Advice of the Court, becauſe he was 
indebted to many Perſons, and to diſcharge himſelf from his Credirors he intended to have a Pardon 
for his Life, and ſo deceive them, therefore he was committed to the Marſhalſea upon this Exe- 
cution.— But Cro. E. 213. pl. 5. Hill. 33 Eliz. B. R. Truſſel's Caſe it was reſolved, that he 
ſhonld be diſcharged out of Execution; Fer being a Perſon attainted of Felony the Queen hath 
Intereſt in his Body, and ſo he cannot be taken in Execution for Debt, and therefore they diſ- 


charged him, 


11. A. was indicted of Robbery, and after was pardoned and diſcharg- 
ed of the Felony, and notwithſtanding he was detained in Priſon for 
2 due before. D. 245. b. pl. 65. Marg. cites 16 Jac. Atkinſon's 

aſe. 
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Execution. 25 
12. Execution is diſcharged by Plaintiff's agreeing to Defendants ge- Elcape of i 
ing at large. He:l 19. Hill. 3 Car. C. B. Wiggons v. Darcy, per Ri- Ry of 
chardſon J. but Harvey J. e contra. Sheriff docs 
not hinder 


but the other may be taken in Execution. Cro. E. 478. pl. 9. Trin. 38 Eliz. B. R. Blofields Cale, 
Cro. E. 555 pl. 10. Paſch. 39 Eliz. B. K. Blomkeld v. Roſwick 8 P. 


— 


13. Releaſe to one where 2 are in Execution for the ſame Debt is a 
Ditcharge of the other, Hetl. 79. Hill, 3 Car. C. B. in Caſe of 
Wiggons v. Darcy. Per Richardſon J. : 

14. Pertons Attainted ſhall antwer for Debt; Per Cur. Mich. 15 Car. 

2. B. R. Sid 160. The King v. Sir Charles Stanley, cites Co. Eat. 
246. b. 248. 4 3 Inſt. 215. Noy 1. Br. Execution, 98. : ' 

15. A Perſon commited ior a 1/i/demeanor thall not be charged ia 
Execution without Leave of the Court at the Suit of any Party. Sid. 

154. Hill. 15 Car. 2. B R. Sir John Jackſon's Caſe. | 

16. A Perſon znditted and convicted of friking in Weftminſfter-Hall 
was afterwards pardoned ; but the Court on allowing the Pardon, 
would not diſcharge him of Civil Pleas entered in the Marſhalſea a- 
geinſt him. Sid. 211. pl. 8. Trin. 16 Car. 2, B. R. The King v. 
Bockman. | : 5 

17. Priſoner going at large by Conſent of the Plaintiff is a Diſcharge So if there 


of the Execution, and it he be retaken an Audita Quer', lies. Sty. 4 
117. Trin. 24 Car. Walker v. Alder. gainſt 3, and 
one is taken 


in Execution, and he is afterwards ſer at large by the Plaintiff's Conſent ; if either of other 2 be 
afterwards taken in #xecution upon the ſame Judgment he may have an Audita Quer* but he cannot 
be relieved on a Motion in Court, though grounded on an Athdavit; Per Roll Chief J. Sty. 389. 
Trin. 24 Car. Price v. Goodrick, 


(U. a) After Execution. 
In what Caſes Execution may be after Execution, 


1. TFa Pan be condemned for a Fine to the King, and Damages to 

. the Party in an Action where Capias lies in the Original, ant 
he 1s taken by Capias pro Fine at the Silit of the King, and alter 
luftered ro eſcape, yet the Party at whoſe Suit the Recovery was, 
map have Execution by Fieri Factas or Elegit, though he may, 
it he wilt, make this an Eſcape to him, and charge the Sheriff, for 
he was m Execution to him at his Election. 18 Þ, 6. 19. 

2. If A. be chargeable to the King tor 27 1. for an Amerciament, for Lane 94. 

which Procels iſſues out of the Exchequer to the Sheriff to levy ic, and 8. © _ 
the Under-Sheriff comes to A. upon another Dccaſion, and A. teys Greater 
to him, You owe 30 l. by Bond, I pray pay me; to which che Under- this was a 
Sheriff ſays, You owe me 271, for an Amercement, which J ought good Levy 


- tolevy by Jrocels which J have, and it you will give me my Bond of the (aid 


A agrees, and delivers the Obligation Accorningly ; this is a good 


2 
44 
# 5 

J £ 
Fo 


1 in the Erchequer adjudged, / Dante! Worton's Caſe. 


2 
£ 


1 
: 


Ta 
d 
So 
1 
i 


1 will diicharge you ot your Amercement, and pay you 31. t0 which 1 
Execution, and the Amercement well levied in Law, fo that A. 
ſhall not be charged again by the Lung but the Sheriff. M. 8 Ja. 


Ika Man be caken by a Capias ad Satisfaciendum, he is preſently 


in Execution upon the Arreſt before the Da urn of the norit. 
Oubitatur Kay. 12 D. 7. 2. 5 5 Day of Return of the Weit 
Aſter 


_ — — 
3 — at 
ECD » Ry — — — — 
—— _ 
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After Eſcape, 


See (U. a. 2) 


5 P. Brokk 4. Tf a Man taken in Execution by a Capias be put in Priſon, 
9 and atter eſcapes, and then the Sheriff dies, a new Capias lies a; 
ſerve as Hainſt him, becauſe otherwiſe the Plaintiff is without Remedy, 


other Exe- 41 All. 15. adzudged; 


cution ro 


to r Becauſe he hai no Remedy againſt the Sheriff who is dead. Br. Execution, pl. $6. 
cites 8. C. 


* See Audi- 5. Tf a Man in Execution eſcapes, and the Sheriff makes freſh 
T * Suit atter him, and akter takes him again, though it be a long Time 
S. Gatter, yet he ſhall be ſatd in Execution again, becauſe he ſhall not 
take Advantage of his own Yrong. 3 Rep, 52. Ridgeway, Re- 
ſolved. Dubitatur 12 h. 7. Kelhway 2. b. 
* Cro. C. 6. So ff a Man upon a Capias ad Satistaciendum be taken in Ere- 
240. pl. 24. cution, and atter relcues himſelf from the Sheriff and eſcapes, the 
N P- Plaintiff may have a new Capias againſt him, and take him again, 
aged“ the firſt Writ not being returned. JI, 8 Car. B. B. between Sr Ro. 
+ See tir, bert ® Motin/on and Clayton ADJUDReD per Cur; upon a Scire Facias 
Audita Que after the Feat, becaule he ſhall not take Advantage of his own 
* (Of Wrong. Inttatur Trin. 7 Car, Rot. 1343. BD. 7 Ja. B. agreed 
2 Br Fre. per Cur. between Rodford and Hopkins. 3 Rep. 52. b. + Ridgewa)'s 
cution, pl. Caſe. + Contra 14 H. 7. 1. per Cur, Contra || 41 Aff; 15. 


58. cites | | ; 2 
S. C accordingly, that the Party ſhall not have other Execution nor other Remedy but Action a- 


gainſt the Gaoler, and yet after the Eſcape the Gaoler may re-take him, though he was out of View; 


quod nota, , 
+ Br, Execution, pl. 98. cites S8. C. 


7. So in the ſaid Cale, if the Sheriff had returned the Writ and the 
Reſcue, the Plaintiff might have a new Capias againſt him for the 
Cauſe aforefatd, BD. 8 Car. B. R. per Cur. agreed in the ſaid 

Caſe. + 80 
s. It A. be in Execution at the Suit of B. and eſcapes with the 
Fol. 902. Aſſent of the Sheriff, and after the Sheriff retakes him, and keeps 
„ * [him] in Priſon, he hall be in Execution to B. becauſe though B. 
Execution, MAY bring an Action agatnſt the Sheriff for this voluntary Eſcape, 
pl. 151. cites yet It is at his Election; for the Party in Execution by his own 
H Wrong ſhall not put B. to his Action againſt the Sheriff againſt 
Per Keble, hig Dill, and it may be that the Sheriff is not able to give him Re- 
»erced per COMPEence. Hill, 10 Cat. B. between * Trevi/lian and the Lord Ro- 
Frowike. berts, Rot. 1622. where an Audita Querela was brought upon this 
Siurmile, and Tſſue taken upon the voluntary Eſcape, and tound 
33 for the Plaintiff. and yet adjudged in Arreſt of Judgment againſt 
ne EF 2 Dlaͤintiff. Contra Hobart 8 Reports 273. Viſcount of E/ſex's 
8. C. aſe. | |; a 
? 9. Ik a Man in Execution in the County of Devon eſcapes into the 
County of Somerſet, where he is taken in Execution, ane after the 
Sheriff of Devon, upon freſh Suit, finds him in Priſon in Somerſet 
Quere, How he may charge the Sheriff of Somerſet with the fir 
Execution, or put the Party in Execution, inalmuch as he can- 


not retake him. 


Aſter 


x 


. who levied ir, and did not deliver it to the Court nor to the Plainti 


5 Execution. 27 
See (U. a. 3) 
See 5 
After Execution. 2 
"Yo oy 


If a Man be impriſoned for a Fine to the King, and after there r Execu- 
is "Agreement between the {Priſoner and the Plaintiff, and the e 8-104 


| Plaintiff ſuffers him to go at large atter the Fine paid upon Recogui- accordingly ; 


zance made tor the Duty to the Plaintiff, if the Defendant Does not And it was 
pay the Duty, the Plaintiff may ſue Erecution upon the Condem hn 
nation, or upon the Recognizance, at his Plealure, tor he was „ pries 
not in Execution at his Suit at his Election. 21 E. 4. 67. b. 3 


3 : to the King 
was not an Execution to the Party, 


11. Tf a Man recovers Debt againſt B. who is after raken upon a Cro. E 850. 
Capias 9 within the Year and put in Priſon, though he be in 1 5 3; © 


Execution prima facie, yet the Party may ele& that he ſhall not bee «ccors 
be in Execution by this tor him, and fo have a new Execution by ingly oy 
Capias, though the Sheriff ſuffers him to eſcape upon the Capias Ut- Popham 
lagatum, for he ncver was in Execution by this at his Election. dd Fenner, 
- 43 & 44 Eltz. B. K. between Shaw and Curtereſſs will prove doubred. 
this. Contra I), ) Ja. B. admitted Curia. 8 ö 
12. Tf a Man in Execution at the Suit ot the Party ſues a Writ of gr. Execu- 
Error, and finds Bail with Recognizance to ſue with Effect, if the ton, pl. 104. 
Judgment he affirmed the Plaintiff thall not have further Execu- c 8 © 
tion, becaule he had Execution before, but he muſt ſue Execurion f, . 
upon the Recognizance. 21 E. 4. 67. be : 
13. Ik a Man in Execution ſues a Scire Facias upon a Deed, and 
the Party lets him out by Recognizance, if it be tound not the Deed 
of him who recovered, he cannot have Execution but upon the Re- 
cogntzance. 21 E. 4. 67) Lb. 1 7 
14. If a Sheriff levies Goods by Force of a Fieri Facias, and Does Adjudg'd 
not deliver them to the Party, nor returns his Writ, the 12latntiff map yer 3 juſti- 
have new Fliert Facias, becauſe a Record ſhall not be avoided by 53,9 ** 
a naked Matter in Fact. 12. 7 Ja. B. Warburton fatd it was darr'd by 


adjudged 0. 1 Ja, B. per Cur. this Execu- 
. | | t tion, and 

Debt lies againſt the Adminiſtrator of the Sheriff, Jo. 430. Perkinſon v. Giliford. Mar. 1 3. 

In a Scire Facias againſt the Defendant upon the Judgment Defendant may plead this Matter, and 
the Plaintift muſt take his Remedy againſt the Sheriff, whoſe Sale of Defendant's Goods is good and 
cannot be defeated. Goisb. 150, Foe v. Balton. 
Debt of 101 the Paintiff counted that he recovered againſt the Defendant in Special Affiſe 101 
in Damages before theſe Juſtices ; the Defendant ſaid, That within the Year he ſued Fieri Facias. 
to the Sheriff, by which he levied it, and paid it to the Plaintiff; Judgment ſi Actio, and the Pay- 
ment over to the Plaintiff was of little Regard, but only the levying by the Sheriff, and Hill and 
Hank. held the Plea no Plea, and that the Defendant ſhall anſwer it to the Plaintiff, and ſhall have 
his 1 againſt the Sheriff, But Thirne was Rrovg]y, againſt it, and that the Debt is of Re- 
cord, and by the Fieri Facias it is levied of Record by Office of Authority, and whether he pays it 
over to the Plaintiff, or ſends it into Court as he ought, or not, is no Default in the Defendant ; 
and that the levying was good, for the Deferdant cannot compel the Sheriff ro ſerd it into Court, 


vor deliver it to the Plaintiff, and therefore no Default in him, and he excuſed ; which Brook ſays 


is the beſt Opinion, and the Reporter according'y. And after the Parties agreed; and the Writ was 
Quod denarios ill“ habeas hic in Cur, tali die &c. Et fi fir Coram Juſticiar' Aſſiſæ, tunc denarios 
illos habeas ad proximam Seſſion' &c. Br. Execution, pl. 35. cites 11 H. 4. 58. And ſee 
26 H. 6 25 tit. And Book of Entries 1-0. That it is admitted for a good Plea in Scire 
Facias, and iſſue taken thereupon ; and the Plaintiff may have ers upon it againſt the Sheriff 


, as it ſeems there, Ibid. 


15. Ik a Man before he is in Execution finds Bail upon a Writ of fr. Execu- 
Error, and after the Judgment is affirmed, the Plaintiff may have won, p.. 


Action upon the Recogntzance, or have Executio he Re- 5 & es 
cord, 21 E. 4.67. b. * b. t A, wy 
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16. It a Man in Execution upon a Statute Staple Or Merchant, ſues 
an Audita Querela, und upon this finds Bail, and after does not pro- 
ſecure, or is adjudged againſt him, it ſeems by the Statute 11 0. 5. 
FRA, Cap. 5. that he may be taken in Execution again. 

Fol. 903- 17. Jt a Man in Execution be bailed by the Court, yet he may be 
Vatter taken in Execution 1 ID. 13 Ja. B. R. per Cooke. 
18. It A. recovers agam + an Execution de Bonis Teſtatoris ſi 
non de Bonis Propriis, and the Sheriff upon a Fieri Facias levies the 
Money, and after upon another Fieri Facias Directed to him returns a 
Devaſtavit, and pon this a Scire Facias ig granted againſt B. to 
ſhew Cauſe cc. B. may diſcharge himſelf from this Devaſtavit by 
Tr. 11 Car. B. R. levied the Money nn the firſt Fiert Factas, 
Plea that the Sheriff per Coir, between Middleton and Powe! 

19. Ita Man impritoned upon a Capias pro Fine ſues a Writ of Er- 
ror, and upon this ts bound by Recognizance to the Plaintiff 10 
proſecute it with Effect, and alſo it Judgment be affirmed that he 
will render himſelf to Priſon, this i8 d good Condition. 11 Y. 7. 15, 
Dubitatur. 


See ( U. a. 4) 


Aſter Delivery by Parliament. 


20. Tf the Defendant in an Account be adjudged to Account, and 
after committed to Priſon by the Auditors far nut making a pertect 
Account, and after he is delivered out of Priſon by the Privilege of 
Parliament, becauſe he is a Burgeſs of the Parliament, yet atter the 
Parliament ended he may be taken again by a ſpecial Writ, reciting 
the ſpectat Matter, and committed to the Priſon to remain there as 
be was before. Mich. 4 Ja. B. B. adjudged between Sir Thomas 


Egerton and Brereton, 


Sce (U. a. 5) After Death in Execution. 


* On. E 21. Tf a Man recovers againſt two, and takes one in Execution, 
143. S. C. 


18 C cited who dies in Execution, he may after rake the other in Execution; for he 
ched 5 Rep. might before the Death have taken him alſo in Execution, and the 
86. b Death cannot alter it. M. 4 Ja. B. B. between * /il/rams aud Cur- 
Cro. E. 551. eis, per Fenner and Tanfield, 5 Rep. 89. 1D. 24 El. adjudged be- 
Cites S. C tween t Fones and Williams. . 25 El. B. R. Ot. 429. between 

Hawkin and Aran, tf one be taken in Execution, and atter the other be 

ſued upon the tame Obligation, and he pleads this in Bar, yet ad- 


judged upon Oemurrer no lea, ſcilicet, that the Death of the 
other in Execution is no Satisfaction. Maſter Hodgſon an At- 
Oey of B. R. told me this, and gave the Number Roll of it 
Tf a Man 22. If a Man recovers againſt J. S. and takes him in Execution by 
recover D4- Capiag, and after J. O. dies in Execution, nd nem Execution lies 
Aton of Againſt his Executors Ot Adminiſtrators. 33 H. 6. 48. 7 I. 6. 7. Tr. 
Treſpaſs be- 13Ja, B. per Curiam adjudged upon ſolemn Argument between / 
fore Juſtices ter and Fack/on. See the lame Caſe Pobart's Reports 82. and there 
9 cites 85. between Villliams and Curtoies udjudged, Mich. 43 El. B. 


4 has the R. between Shaw aud Cuttereſs, per Cur. Contra 5 Rep, 86. b. 
8 Y Blumfield's Caſe reſolved. 47 E. 3. Execution 41. 


Execution 

dies in Priſon, he who recovered may ſue a Certiorari to the Juſtices to remove the Record into 
B. R that the Juſtices there may award Execution as the Law requires in ſuch Caſe, And I think, 
in that Caſe, that the Party ſhall have Execution by Elegir, or by Scire Facias; for it ſeems not to 
be reaſonable, that the Death of him who dies in Priſon ſhould be a Satisfaction to the Party. Ta- 
men quzre, for Fitrherbert ſays he doubts of ii. F. N B. 246. () ä | 
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* o J. 136. pl. 11. Mich. 4 Jac. B R Williams v, Cutteris. $ C. Tanfield and Yelverton J. 
C 20 ibſentibu« held that it wasa good Bar, but it being a new Caſe and not formerly adjudged, 
be Ibid. 143. pl. 2 §. C. adjuig'd for the Defendant that the Plea is good, but 

* 


adjornatur. 
Yelverton doubted. 


23. Ik a Man recovers in Debt againſt J. S. and after ourlaws him Cro. E 850, 


5 | TL. > ha $4 a- pl. 6. S. C. 
upon the Judgment, and àltcł J. S. wichin che Year is taken by Ca ae Nee 


#23 Utlagatum, and after J. S. ics in Priſon betore any Prayer g Fehner 


inade by the Kecoveror that he (hall hein Erccution at his SU, bea char ir 


lis is not any Satis:ac!o:t ot the Oebt, but his Execurors was not an 
pet dminiſtrators * be chargen for it ; tor he was in Execution 1 | 
by the taking upon the Capias Utlagatum for the {Iarty prima ta- 1 
cie at the Election of the Party, but this is only at his Slection. M. vichoy.” 
43 t 44 El. B. R. per Cur. becween h and Cuttereſs. Plaintiff's 


Praver to 


have it ſo: But Gawdy doubred ; Judgment for the Plaintiff Niſi 8&0. — 80 cited 5 Mod. 
201. and ſays Arg. that according to Gawdy's Opinion, and the Refolurion i} Garnon's Caſe there 
have been ſubſequent Judgments that when the Party is taken on the Cap. Urlag. he ſhall be in 
Execution for the Plaintitt it he will, though his Body was never brought into Court, cites Bridgm, 
6. More v. Reynell, and Cro. J. 619. S. C. and Sid. 380. Buckland v. Kelland. | 


See (v. a.) 


(U. a. 2) Aſter Eſcape. "+ 


1. IF a Man be in Execution by his Body and Lands upon a Statute, 

if the Sheriff pernut the Conuſor to go at Liberty, yet the Execu- 
tion of the Land is not dijcharged ; but it he go at large by the Con- 
ſent of the Conuſee, then the whole Execution is diſcharged, and the 
Conuſor ſhall have his Land again preſently ; Per Anderſon Ch. J. 
Le. 230. pl. 313. Paſch. 33 Eliz. C. B. Linacre's Caſe. 

2. In an Action tor an Eſcape, the Queſtion was, whether the Plain- 
tifl may take out a Ca. Sa. or Fi. Fa. againſt the, Detendant, after 4 
voluntary Hic aht permitted by the Sheriff or the Gaoler © The Court would 
not ſulier it to be argued, becauſe it was lately ſettled that it was ar 
the Plauniffs Election to do either, which Judgment was afhrmed 
upon a Writ of Error in the Exchequer Chamber; But in Ld. Ch. ]. 
Vaughan's Time the Court of C. B. was divided, but it is ſince ſet- 
tled. 2 Mod. 136. Mich. 28 Car. 2. C. B. Baſſet v. Salter. 

# 3. If there is a voluntary Eſcape by the Officer who takes the Party 
again in Execution which he ought not to do, yet the Plaintiff may 
have him in Execution if be will, - Comb. 396. Mich. 8 W. 3. B. R. 
Echerick v. Brewell. : 


(U. a. 3) After Execution. gd 2). 


1. * 13 E. 1. D Ecauſe that of ſuch Things as be ſ recorded before the «Some di- 
cap. 45. Chancellor and the Fuſtices of the King that have Re- verlity of 
cord, and be inrulled in their Roll,s + Proceſs of Plea ought not to be made Qin has 


or . Deen, whe- 
by Summons, Attachments, || Eſſoin, View of Land, and other I Solemnities fer there 


cf the Court, as hath been uſed to be dene of Bargains and Covenants was a Scire 
made cut of ths Court, Factas at the 
: Common Law 
before this Act, and the Doubt grew for want of Diſtingniſhing between Perſonal Actions, and Real 
f.Ctions ; for true it is, that in Perſonal —_ if the Plaintiff after Judgment given, or Recog: * 
ni?aice 


: 
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rizance knowledged, ſued out no Proceſs of Execution within the Year, he could have no Scire 
Facias; but the Pl.intiff or Cogniſce was driven to his Original, which is to be intended upon the 
8 or Recognizance, as in Actions of Debt, Writs of Annuity, or other Perſonal Actions, 

herein Debrs or Damages were recovered, or upon Recognizances ; But in Real Action, or u 
a Fine levied, though the Demandant or Cogniſee ſued out no Execution within the Year alter 
the Judgment given, or Fine levied, the Demandant or Conuſee of the Fine after the Year might 
have had a Scire Facias for the Land &c. becauſe he could not have any new Original, either up- 
on the Judgment or Fine, as he might have in the other Caſes. Now this Act gives a Scire Facias 
in Perſonal Actions in lieu of a new Original ; and in Real Actions 2 things are remedied by this 
Act, that is, 1ſt, The tedious Proceſs, which was at the Common Law, is hereby abridged ; and 
2dly. the great Delays uſed therein are ouſted, as Views of the Land, and other Solemnities uſed 
in Real Actions. 2 Inſt. 469, 470 ; | 

+ Regularly upon this Act, a Scire Facias cannot be granted but upon a Record; but in many 
Caſes Scire Facias is granted, partly upon a Record; and partly upon ſuch a Suggeſtion, without 
which no Proceeding could be upon the Record. 2 Inſt. 440. 

7 Here be 4 Things particularly ramed to be ouſted, viz. Proceſs of Sammons, Pro-eſs of At. 
tachment, Eſſoins, View of the Land, and then general Words, other Solemnities ot Courts. 
2. Inſt. 450 

J The Eſſoin of the Tenant or Defendant is not only reſtrained by this Act, but of the Prayee in 
Aid, who tis a Stranger to the Writ, is alſo reſtrained. 2 Inſt. 450. 

And the Plaintiff in the Scire Facias ſhall not be effoined, although it is his own Delay. 2 
Inſt 470. 

el 4 been reſolved, that a Protection is within theſe Words, and that ir ſhould not be allowed 
in a Scire Facias, 2 Inſt, 490. 

And divers Authorities are againſt it. 2 Inſt, 470. 

Aid, Age, and Receit ſhall be granted in a Scire Facias; for Solemnirates Curiz are properly 
Delays in reſpect of the ſolemn judicial Proceedings of Courr, and theſe Words extend not to the 
right of the Party ro have his Age, or to be received, or to have Aid of another, 2 Iult. 450. 


” 


* Upon a From henceforth it is to be abſerved, that thoſe Things which are found 


3 on 4 #nrolled before them that have Record, or contained in * Fines, whether 


Render of They be Contracts, Covenants, Obligations, Services or Cuſtoms, knowleaged 
an Advow. or other Things whatſoever inrolled, wherein the King's Court, without 
ſon, a Scite Offence of the Law and Cuftom, may execute their Authority, from hence- 
Facias ſhall forth they ſhall have ſuch Vigour, that t hereafter it ſhall not need to 


be granted, 
for this is phead for them, 
a Judicial, 
and no Original Writ, for de advocat* non ſunt niſi tria brevia originalia, 2 Inſt 470. ; 
4 And * Fines be here named, yet Recoveries in Real Actions are within the Purview of this 
. 2 Init. 470. | 

This . is thus to be underſtood, that the Tenant or Defendant, though he be a Stra 
to the Recovery, ſhall not plead againſt the Recovery any Thing that proves it erroneous or void- 
able; but he ney Matter of that which proves the Recovery void, as that it was had Coram 
non Tudice, or the like. 2 Inft. 440. | 

Neither ſhall he in Scire Facias plead any Thing againſt the Title or Matter of the Recovery, 
where he may have an Action, and therein falſify the ſame. 2 Inſt. 440. 

Bur the Tenant or Defendant may plead divers Matters after the Judgment given to bar the Plain- 
tiff of Execution, as Outlawry, ora Releaſe of Actions &c, 2 Inſt. 470. 


* It hath But when the Plaintiff comes to the Kings Court, if the * Recognizance 
_ Lhe as or Fine be Freſh, that is to ſay, levied within the Near of the Writ, hz 


Words have/#4/1 forthwith have a Writ of Execution of the ſame Recognizance made. 
Relation to , 

the Teſte of the Recognizance, and not to the Day of Payment, and therefore if a Recognizance be know- 

ledged to pay a Sum a Year and halt after, a Scire Facias lies and no Fieri Facias; But I take that 

Rule to be againſt Law, and that Recens Cognitio is as much as recens ſolutio Cognitioais ; for the 
Words be Statim hadeat breve de Executione, which he cannot have before the Day of Payment 
be paſt. 2 Inſt. 471. ; 

If a Judgment be * in a Writ of Annuity, the Plaintiff ſhall have Execution within the Year 
after every Day of Payment, by Fieri Facias or Elegit, though it be many Years. after the Judg- 
ment; And ſo if a Man be bound by Recognizance in 100 l. to pay it Yearly at 5 ſeveral Days 20 /. 
now immediately after the 1ſt, Day of Payment he may have an Elegit, or Fieri Facias for the 200. 
and ſo at the 2d Day paſſed &c. and yet in both theſe Caſes there is ahove a Year after the ]udg- 
ment given, or Recognizance knowledged, therefore theſe Words Recens fit Cognitio, ſhall relate 
to the Day of Payment of the Money, which is the Effect of the Recognizance, and not to the Teite 
of the Recognizance, which is but the Aſſurance for Payment of the Money. 2 Inſt. 471. 

And this Word ( Recens or Freſh) imports, when the Party may ſuc for the ſame, which he car” 
do bcforc the Day of Payment be paſt, but this is to be underſtood when the ſeveral Days of Pay- 
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ment are contained iti the Recognizarice, it ſelf, for if their be a Day ct Payment expreſſed in the 
Recognizance, and a Condition or Defeaſance there of the ſame limiting other Days of Payment, 
there theſe Words, Recens fit Cognitio &c. ſhall relate to the Day of Payment expreſſed in the 
Recognizance, and not to the . Defeaſance, and it there be no Day of Payment in the 
Recognizance, then theſe Words, Recens Cognitio &c. do relate to the Teſte of the Recognizance 

nſt. 47! - 2 | 92 Y 40 | 5 
8 pep the Plaintiff cannot have Execution within the Year, according to the Letter of this 
Statute, yet if he come within 4 Year of the Payment, it ſuffices. 2 Init; 471. 

It Lands be granted and rendred by Fine, and in the Fine it be mentioned that W. holds the ſame 
for 26 Years after the Term ended, he ſhal] have a Scire Facias albeit he could no Writ of Execu- 
tion within the Year. 2 Inſt. 471. 

And ſo it is it a Re verſion expectant upon an Eſtate for Life be granted by Fine, atter Tenant 
ſor Lite lives many Years and dies, the Conuſee ſhall have a Scire Facias, and yet con:d he not have 
a Writ of Execution within the Year. 2 Iaſt. 471. 

It the Demandant or Plaintiff takes his Proceſs of Execution within the Year, though it be not 
ſerved within the Year, yet it he continue the ſame he may have Proceſs of Execution at any Time 
after the Year. 2 Inſt. 471. 

One that is not Party to che Record, Recognizance, Fine, or Judgment, as the Heir, Executor 
or Adminiſtrator, though they be privy, and though it be within the Year, ſhall have no Writ o 
Execution, but have a Scire Facias to enable themſelves to the Suit, and ſo likewiſe of the Tenant or 
Defendant's Part, for the Alteration of Perſon alters the Proceſs ; otherwiſe it is is in Caſe of 4 Sta- 
mute · Staple, or Merchant &c. becauſe the Proceſs is given by other Acts of Parliament. 2 Inſt. 491. 

But if a Joqgnent be given in the Court of C. B. and within the Year the Judgment is affirmed, 
ina Writ of Error in B. R. the Alteration of the Court works no Alteration of the Proceſs, biit he 
may have his Writ of Execution within the Year, and not be driven to his Scire Facias though it 
has been otherwiſe holden, but now the common Experience and later Reſolutions are to the contrary 
g Inſt. 471. 


* And if the Recognizance were made, or the Fine levied of a farther Upon theſe. 


Tine paſſe , the Sheriff {all be commanded, that he give Knowledge to the Words, 
Party of whom it is complained, that he be aſore the Fuſtices at a certain Sire Faciat 


Day, to ſhew if he have any Thing to ſay why ſuch Matters inrolld or con- 2 in a 


tained in the Fine ought not to have Execution. — Fins 


| F | nir ance 
dut of C. B. the Conuſee muſt name all the Tertenants at his Peril ; but in other d Writ is 
general againſt all Tertenants. 2 Inſt. 472. 


The Point of the Writ is Quare Executionem habere non debet, and therefore the Tenant ſhall 
not vouch. 2 Inſt. 472. 

This Statute is in the Affirmative, and therefore it reſtrains not the Common Law, but the Party 
may waive the Benefit of the Seire Facias given by this Akt, and take his Original Action of Debt 
by the Common Law. 2 Inſt. 442. 

And ſeeing the Words ot the Scire Facias be, Quare Executionem habere non debet, the Tenant 
or Defendant may plead any Thing in Bar of Execution, as has been ſaid before. 2 Inſt 472. : 


Aud if he do not come at the Day, or peradventure do come, and can * The Par- 
ſay nothing why Execution ought not to be done, the Sheriff fall be com- 8 


manded to cauſe the Thing inrolled or contained in the Fine to be executed, warned, or 


regularly 


2 Nihils returned, and then by Default Execution ſhall be granted and how the warning is to 


made, it appears in our Books 2 Inſt. 472. 


The Courſe of the Court of C. B. is, that upon a Recovery the Plaintift ſhall have Exccution 
upon one Nihil returned, 2 Inſt, 472. 


In like Manner an Ordinary fhall be commanded in his Caſe, + obſerving * This 
nevertheleſs, as before is ſaid of a Mean, which by Recognizance or Fudge Brunch 1s 
ment is bound to acquit 3 

7. inteaded, 
: that if a 
Scire Facias be _ upon a Recognizance, or upon a judgment in a Writ of Annuity, and the 
Sheriff return that the Defendant is Clericus & Beneficiatus nullum habens Laicum Feocum &c: 
the Plaintift ſhall have a Writ to the Biſhop of the ſame Dioceſs to warn the Defendant, and upon 
warning, or 2 Nthils returned, and Default made, or if he appears, and ſhew no Batter wheretore 
xecution ſhall not be granted. then a Writ ſhall be awarded to the Biſhop to levy Execution De 
bonis Eccleſiaſticis. 2 Inſt. 472. 

7 This Clauſe was added in Majorem Rei Cautelam, that the Proviſion before made at this Parlia- 
Went, cap 9. in Caſe that in a Writ of Meſne, Poſtquam medius venerit in Curiam & cognoverit, 
quod acqnietare debet Tenentem ſaum, vei adjudicetur ad acquictindum, ſi poſt hujus modi Cogni- 
nonem aut Judicium querimonia perveniat, quod medius non acquieravit Tenentem ſuum, runc 
exeat breve de Jndicio, quod Vic" diſtringat medium ad acquietandum Tenentem, whereupon Fore. 
ladger is given, now it the Plaintift in the Writ of Meſns Mould only take his Scire Faclas, theu 
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no Fore-jndger ſhould follow thereupon, therefore this Clauſe was added, that the former general 
Words of this Act, Sive alia quæcunque irrotulata &c. ſhould not take away the Benefit of the 
former Act concerning the Fore-judger in a Writ of Meſne, but as has been ſaid, this Act being in the 
Affirmative takes not away neither rhe Common Law, nor the benefit of the former Act concern; 
the ſaid Fore-judger, for the Plaintitt may take Advantage either of the one or other, at his Ele&;. 
on; wherein it is to be obſerved, that an Act of Parliiment cannot be made too plain; But note 
the Fore-judger is given only againſt him that made the Acknowledgment, or againſt whom Jud i 
ment was given, and not againſt his Heir, and therefore this Act is an Addition declaratiye " 
the former, viz. that a Scire Facias may in thoſe Caſes lie againſt the Heir. 2 Inſt, 492. 


nn. 


2. Where two are bound by an Obligation to me ſeverally, and I tak 
Action and Execution of the Body of the one, I ſhall not have Action nor 
Execution againſt the other, though the firſt dies or eſcapes. Br. Exe. 
cution, pl. 8. cites 33 H 6. 47. _ | 
3. Where a Man is bound in a Recognizance in 100 J. to be paid at 
ſuch a Day 201. and ſuch another Day 201. and ſo of the R.ſidue &c. 
the Obligce may ſue tor every Day broken a ſeveral Execution by Elegit 
or Levari Facias, and ſhall not ſtay till the laſt Day, as he ſhal 
do in Caſe ot an Obligation. And ſo Nora, that Elegit is Execu- 
tion upon Recognizance. Br. Execution, pl 142. cites F. N. B. 130, 
F W 1 
. Error was brought in redditione Fudicii in Writ of Debt, and in 
Proclamation of Outlawry in it, and he found Mainpriſe, and did not keep 
his Day, and rhe Plaintift in the Debt prayed Capias for Execution; 
Per Mordant, he was in Execution by the Mainpriſe, and therefore 
ſhall not have Execution, but ſhall have Scire Facias upon the Recog- 
nizance ot the Mainprize. Per Cur. he was not in Exeoution,; tor the 
Recognizance was only to the King; Quod Nota; and it appears here 
that once Execution is for ever; for he ſhall not have Execution a. 
gain. Br. Execution, pl. 92. cites 8 H. 7. 9, 10, 
5. It the Sheriff returns Cepi Corpus upon Ca. Sa. the Plaintiff ſhall 
not have other Execution. Br. Execution, pl. 151. cites 13 H. 7. 1, 
per Keble. 
6. Ho it he returns upon a Fi. Fa. quod Fieri Feri, ſed non inveni emp- 
tores. Ibid. 
11 appears 7. 32 F. 8. cap. 5. Whereas before this Time divers and ſunary 
by the Pre- Perſons have ſued Executions, as well upon 2 for them given if 
amble of Me. heir Debts or Damages, as upon ſucb Statutes Merchants, Statutes of the 
II. 8. and Staple, or Recognizances, as have been to them before made, recognized, 
divers Books and knowledged ; and thereupon ſuch Lands, Tenements, and other Heredi- 
that after a taments, as were liable to the ſame Execution, have been by reaſonable Ex- 
1 y - _ Lats tent to them delivered in Execution for the Satisfaction of their ſaid Debts 
ton had by and Damages, according to the Laws of this Realm. Nevertheleſs, it has 
Extent re- been oftentimes ſeen, that ſuch Lands, Tenements and Hereditaments . 
turned and dtlivered, and had in Execution, have been recovered or Jawfully d:- 
of Hoc, veſten taken away or evicted from the Poſſeſſion of the ſaid Recoverors, 
never be any Olligees or Recognizees their Executors or Aſſigns, before ſuch Time as 
Re extent they have been fully ſatisfied and payed off their Debts and Damages with- 
upon ary out any manner of Fraud, Deceit, Covin, Colluſion, or other Default in 
agg ll. the ſaid Recoverers, Obligees or Recognizees, their Executors and Aſſigns, 
Extent be * by Reaſon whereof the ſaid Recoverors, Obligees, and Recogniztes 
in(pfficiens have been thereby ſet clearly without Remedy by any Manner of Suit of the 
in Law, Lato, to recover or come by any ſuch Part or Parcel of their ſaid Debts and 


there ma | ou 
go out a Damages as was behind, and not by them levied or received, before ſuch 


new Extent. Time as the ſaid Lands, Tenements, and other Hereditaments ſo by them 


Co. Lit. had in Execution, were recovered, lawfully deveſted, taken or evitted cut 


ons. a. ſays of, and from their Poſſeſſions as 1s aforeſaid, to their great Hurt and Ls, 
* Where and much ſeeming to be againſt equal Fuſtice and good Conſcience. 
the Tenant 


by Execution has Remedy given to him by Law after eviction there the Statute extends not to % 
or 


* 
2 
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for the Act lays, by Reaſon whereof, the as R ecoverors, Obligees ard Recognizes, have been 
clear y fer without Remedy &. ind the Body refers to the Preamble, and the Party cught not to have 
double Satis{action, one by the former Laws, and another by this Statute. 
And therefore if Part of the Land &c. be Dicted hom the Tenant by Execution, this Statute 
extends not to it; becauſe he ſhould hold the Keſidue till he be fully ſatisfied, and he nuſt be con- 
_ 4 het .. 1 5 | 
rented if all be evicted ſaving one Acre, to hold that, tho" it ve but a poor Remedy; for no new 
Execution in that Caſe he can have upon this Starure, therefore if the Coruſce his Remedy in Præ- 
ſenti for Part, or i” futuro for all or Part, this Statute extends not to it. 
>dlv, It a Man be bound to .4. in a Statute of 10091, and by a later Statute to BP in 1001. and g. 
extends, ard then A. extens's and takes the Land from B. yet B. ſhall have no Aid of the Statute, 
Ea utter the Evrent of A. B hall re-enjoy the Land, by Force of this former Exccution. 
zaly Jt the Nie of the Connufor recovers Dexter againſt the Tenant by Exccution he ſhall hold over, 
and ſhail have ro Aa of this Statute. 
athly, If a Man puts out his Lelſee 'or Years, or diſſ»iſcs his Lefſ-e tor Life, and aſter ackneevledoes 
4 Statute, and Execution 1s ſued againſt him, and the Leſſee re enters, the Tenant by Exccution, after 
the Leaſes ended, ſhall hold over, and have no Aid of this Statue. Co. Litt. 289. b. 


This Statute Enacts that if hereafter any * ſuch Lands, Tenements, * This has 

relation to 
or Hereditaments, as be, es „ 
where there are rehearſed four Kinds of Executions of thoſe Lands Sc. Iſt. Upon Tudzments ; 2cly, 
Upon Statutes Merchant; zaly, Statutes of the Staple; Athly, Recognirarces. "Theſe Dan 
rances be of two Sorts; one, uſual Recognizinces taken in any of the King's Courts of |! ecord at 
Weſtminſter; another in Niture of a Starute Staple, by the Stature of 23 H. 8. cap. 6. This CGonu- 
ſer of the Statute St aple hereafter in this Statute is called Obligee, becaufe in them both the Seal of the 
Party is pur, and the Tenent by Flegit upon Judgm-nts and R ecognizances mall hold the Land &c. 
until he be anſwered his Debt without Miſes, Colts &c. But Tenant by Satute Merchant, Tenant 
by Statute Staple, or by Recogntzance in Nature of a Stature Staple ſhall hold the Land &c. uatil 
his Debt be paid together with Miſes, Coſts &c. 2 Inſt 678. 


Or ſhall be * had and delivered to any Perſon or Perſons in Execution as . SY 
133 ord Ha 
14 aforeſaid, | : ; Is by Ejeoit > 
upon Judgments or Recognizances, to have the Moiety in Execution. 2 Inſt. 678. — Deli- 
wered, is by Liberate upon the other three, upon the whole Land &. of the Conuſor; but after 
the Extent in thoſe three Caſes (of the Statutes, or Recegnixances in Nature of a Statute) returned, the 
Conuſee may enter without any Delivery by the Sheritt by Force of the Liberate; ard he that fo 
enters without any Delivery is within the Aid and Benefit of this Act, which ſpeaks of Delivery, 
2 Inſt. 678. . 


* Upon any juſt and lawful Title, Matter, Condition, or Canſe where. That is, 


wit hall the ſaid Lands, Tenements, and Hereditaments were liable; tied 2 
a 7 


and bound, at ſuch Time as they were delivered and taken into #xecution. qu 


; Title &c. 
before the Judgments, Statutes or Recognizances. 2 Inſt, 64S. 


* Shall happen to be recovered, lawfully diveſted, taken or evicted out of, By the 


and from the Poſſeſſion of any ſuch Perſon and Perſons as now have and Context of 
d ; , g : this Law, 
bud, or hereafter ſhall have and hold the ſame in Execution as is aforeſaid, ,j, 1 1, 


without any Fraud, Deceit, Covin, Colluſion, or other Default of the ſaid Lind &. 
Tenant or Tenants by Execution, had in Exe. 

cution, and 
the whole Intereſt of the Land in Execution muſt be recovered, deveſted, or evifed for the Reaſons 
and Cauſes there expreſſed. 2 Inſt. 678. 


* Before ſuch Time as the ſaid Tenants by Execution their Executors * Here arc 
or Aſi as Adminiſtra- 


| tors, aud ſo 
— the whole Act, under ſtood, becauſe they are in equal Miſchief, and likewiſe and tor the 
ſame Reaſon, albeit Aſſignces be named in this Branch; yet they are implied throughout this Act in 


ranches neceſſary, where they are not named. 2 Inſt. 679. 
A Man makes a Leaſe for Years, rendring Rent, the Leſſor ouſts the Leſſce and binds h m{clf 
in a Statute, the Land is extended, and delivered ro the Conuſee, the Leſſee re-enters, this is no 
Eviction within this Statute ; For it appears by the Preamble, that the Conuſee mult be clearly 
145 Remedy &c. but here the Conuſee ſhall have the Rent relerved, and the Keverlion. 
1 


K * Shall 


2 


5 
34 Execution. 


Althongh * Shall have fully and wholly levied or recovered the ſaid whole Del; 


the Conuſee and Damages, 
have receiv'd 


the x hole Debt by Execution upon the Statute Merchant, Statute Staple, or Recognizance in the 
Nature of a Statute Staple, yet cannot the Conuſor enter; for he muſt hold the Land until he b. 
ſatisfied, rot only of his Debt, but of his Coſts, Damages, Labours and Expences ; otherwiſe It 1 
in Caſe of Flegir, as has been ſaid, for there after the Debt ſatisfied, the Conuſor may enter; for 
Tenant by Elegit holds the Land but until the Debt is ſatisfied. 2 Inſt. 680. 6 
grhly, This Statute muſt not be taken literally, but according to the Meaning ; therefore where the 
Letter is until he &c or his Aſſigns ſhall fully and wholly have levied the whole Debt or Damages - 
if he has aſſigned ſeveral Parcels to ſeveral Aſſigns, yet all they ſhall have the Land, but till the Whole 


Debt be paid. Co. Litt. 289. b. 


* Theſe * For the which the ſaid Lands, Tenements and other Hereditaments 


oY » "rap + were delivered and taken into Execution, as is aforeſaid : 
taken literally, bu; ac-ord ng to the Meaning of the Makers of this Law, and ever ſuch Conſtruction 


is to be made, «s the Party grieved, and in equal Miſ-hief miy be relieved; And therefore if a 
Scigmory conſiſting of Fealty and Rent be delivered in Execution, and after the Rent became Seck 
by *nrplufage, and afrer 1s evicted, he ſhall have the Remedy of this Statute ; but if a Villain be 
delivered iv Execution, and the Villain purchaſe Land in Fee, and the Tenant by Execution enter 
into the Perquiſire of the Villain, and after it is evicted, he ſhall have no Remedy by this Statute - 
the Cauſe is apparent. 2 Inſt. 680. : ; | ; 
othly, Where the Words be (for the which the ſaid Lands &c. were delivered in Execution) 3 
Diſſeiſor conveys Lands to the King, who grants the ſame over to A. and his Heirs to hold by 
Fealry, and 20 l. Ren“, and atter grants the Seignlory to B. B. knowledges a Statute, and Exe. 
cution is ſued of the Seigniory. A. dies without Heir and the Conuſee enters, and is evicted by the 
Diſſciſee, he ſhall have the Aid of this Starute ; and yet it is out of the Letter of the Law, for the 
Se\gniory was delivered in Execution and not the Tenancy; but he was Tenant by Execution of thode 
Lands, and therefore within the Statute. But the Perquiſite of a Villein being evicted is out of the 
Statute, for he is Tenant in Fee Simple thereof, and not "Tenant by Execution, Co. Litt. 289. b, 
290. Aa. 
1:hly, Where the Words be (delivered and taken in Execution) yer if after the Liberate the 
Conuſee enters (as he may) ſo as the Land is never delivered, yet is he within the Remedy ot this 
Statute, for he is Tenant by Execution. Co Litt. 290, 


* It Judg- * Then every ſuch Recoveror, Obligee, and Recrgnizee ſhall and may 
owt _ have and purſue a Writ of Scire Facias out of the ſame Court, from whence 
NEE the ſaid former Writ of Execution did proceed againſt ſuch Perſon or Perſons 


be awarded | . l : 
in the Court as the ſaid Writ of Execution was firſt purſued, their Heirs, Executors or 


of C. B. ad Aigen, of ſuch Lands, Tenements, or Hereditaments, as were or had been 
ina Writ hex liable or charged to the ſaid Execution retornable into the [ame Court at 


- y a certain Day, being full 40 Days after the Date of the ſame Writ. 


ment is 
affirmed in B. R. the Tenant by Execution miy upon Eviction have a Scire Facias out of B. R. 
for it is the ſame Cowt in equai Miſchief to the Party grieved. 2 Iaſt. 680. 

8thly, Where the Statute ſays, (then every ſuch Recoveror, Obligee and Recognizee ſhall &c) 
and ſays not, their Executors, Adminiſtrators or Aſhgns, but they are omitted in this material Place, 
yet by a benign Interpretation this Statute ſhall extend to them, becauſe they are mentioned in the 
next precedent Clauſe of the Eviction, and the Remedy muſt by Conſtruction be extended to all 
the Perſons that appear by the Act to be grieved; a Point worthy the Obſervation. Co. Lit:. 
290. a. 

gthly, Where the S:atute gives a Scire Facias ont of the ſame Court &c. if the Record be re- 
moved by Writ of Frror into another Court, and there affirmed, the Tenant by Execurion that 13 
evicted ſhall have a Scire Facias by the Equ'ty of this Statute our of that Court, becauſe the Scire 
Facius muſt be grounded upon the Record, Et fic de Similibus. Co, Litt. 299. a. 

1othly, Where the Statute gives the Scire Facias againſt ſuch Perſon or Perſons &c. that were 
Parties to the firſt Execution, their Hetrs, Executors or Afhgns &c. this muſt not be taken ſo ge- 
nerally as the Letter is; for if the firſt Execution were had againſt a Purchaſor &c, ſo as nothing 
was liable in his Hands but the Land recovered ; it this Land be evicted from Tenant by Execution, 
no Scire Facias ſhall be awarded againſt him, his Heirs, Executors or Aſigns; but if he has other 
Lands ſubject to the Execution, then a Scire Facias lies againſt him or his Aihgns, but nor againft his 
Exzcutors ; neither in that Cale can he have a Scire Facias upon the Statute againſt the firſt Debtor 
or Recognizor, becauſe it gives it only againſt him &c. thit was Party to the firſt Execution, his 
Heirs, Executors or Aſſigos; But if there be ſeveral Aſſigns of ſeveral Parcels of Lands jſubject to 
the Execution, one Scire Facias u pon this Statute ſhall lie againſt all the Aſhgns; Sed eſt modus in 
rebus. This little Taſte ſhall give a Light to the diligent Reader, not only ca ſee into the Secrets 
of this Statute, but into others alſo of the like Nature, Co. Litt. 290. a. 


At 


_ 8. } nM. iis obo Loli. 
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At which Day the Defendant being lawfully warned, make Default, 
or appear and dv not ſew and plead a ſufficient Matter or Cauſe, other than 
rhe Acceptance of the ſaid Lands, Tenements aud Hereditaments, by the 
ad former Writ of Execution, 10 barr avoid or diſcharge the ſaid Suit jor 
the Reſidue of the ſaid Debt and Damages remaining untevied, or unrecei v- 
ed by the ſaid former Execution ; then the Lord Chancellor, or other ſuch 
Fuſtice or Juſtices, before whom ſuch Writ of Scire Facias ſhall be raurn- 
able, ſhall make ions a New Writ or Writs out of the ſaid farmer Record 
of Fudgment, Statute Merchant, Statute Staple, or Recogmizance of like 
Nature and Efjei? as the ſaid former Writ of Execution was, for the tevying 
of the Reſidue F all ſuch Debt and Damage as then ſhall appear to be un- 
ors unſatisfied or unpaid of the whole Sum or Sums- in the ſaid former 
Writ of Execution contained; any Law, Cuſtom, or other Thing to the 
Contrary kereof, heretofore uſed in any wiſe notwithſtanding. 

s Tue Conuſee of a Statute-Staple died, his Executors ſued an Exccu— 
tion in the Chancery, and the Sheriff returned on the Inquiſition, that 
the Conuſor was dead, and allo an Ingui/ition of an Extent of the Lands 
of the Conuſor, but did not mention any certain Eftate, but generally 
that he was ſeiſed the Day of the Recognizance of the Manor of 
Brod. where the Name of che Manor is Bor, without ſhe wing what 
Ettate &c. and yet a Liberate iſſued upon this Return, and was retura- 
ed ſerved, viz. that the Executors had accepted this according to 
the Extent. The Opinion ot the Juſtices ſhewn to the Ld. Keeper 
was, that the Executor, or the Executor of the Executor, it he re- 
ceived no Profit of it, may pray a Re- extent upon this inſufficient and 
uncertain Return; For the firſt was void; For (Seiſitus) may be pro 
Termino Vitæ, or in Fee Tail; in which Caſe the Land after his 
Death is not extendible, and therefore where the Death of the Conu- 
for appears on the Return, it ougbt to be found that he was ſeiſed in Fee 
only. Dyer 299. a. pl. 31. Paſch. 13 Eliz. Anon. 

9. If Execution be had on a puiſne Statute, and the ſame is after- 
wards avoided by 4 more ancient Statute, and afterwards the ancient 
Statute is ſatisfied, the puiſne Recognizee may re-enter without ſuing 
forth any new Execution; Per Manwood Ch. B. 3 Le. 239. pl. 328. 
Mich. 32 & 33 Eliz. in the Exchequer, in Curſon's Caſe. 

to. It Part of the Land be epicted the Party ſhall not have Remedy 
upon the Stat, 32 H. 8. cap. 5. Per Coke Ch. J. to which Crook ]. 


agreed. And the Court held it to be no Difference, though the Fudg- 


ments were given in ſeveral Courts againſt ſeveral Perſons, and at ſeveral 
Times, and where it is but one Fudgment againſt one Perſon, Godb. 
258. in pl. 355, Paſch. 12 Jac. B. R. 

11. It a latter Extent be avoided by an ancient Extent, after the 
ancient Extent be ſatisfied the latter Extent ſhall have the Land ac- 
cording to his firſt Extent, and without any Re-extent, Browal. 39. 
Mich, 10 Jac. Anon. 


12. It Execution be lawful, and upon lawful Proceſs, and the Party is de- 


Palm 447. 


livered out of Execution, then he thall not be taken again in Execution; S. C. & & b. 


Bat it he is taken in Execution upon erroneous Proceſs 
ed out, he may be taken again in Execution; tor the firſt Execution was 
erroneous, and is no Record it being reverſed; Per Doderidge ]. 
Godb. 372. pl. 461. Paſch. 3 Car. B. R. in Caſe of Fiſh v. Witeman: 
13. Judgment againſt the Detendant in C. B. and after the Year a Ca. 
da. was awarded without a Sci. Fa, and the Defendant taken, who 
brought a Writ of Error in B. R. and the De/endant was diſcharged ; 
Atterwards the Plaintiff ſued out an Alias Ca. Ha. without a Sci. Fa. 
and the Sheriff returned Cepi, and thereupon the Detendant moved to 
diſcharged, becauſe he being once in Execution and let at large, 
&all not te in Execution again, but held, that being not lawtully in 


E- 


and he is deliver- per Curiam. 


Lat. 


192. S. C. 


6 _ — —— 1 


36 Fxecution. 
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— 


Execution, and the Execution being reverſed, he may be taken in Execu.. 


on again. Lat. 192. Hill. 2 Car. Wiſeman v. Filh. 
Keb 955. 14. Aſter an Hab. Fac, Poſſeſſionem executed, be it by Sheriff or yo. 


p! 33 Love luntary Delivery of Poſſeſſion, if the Parry be turned out again by D. 
lets V. R at- , , 7 . A h h , H * a — 8 
(lik, S. C. fendunt's Seans, he may have a new Hab. Fac. Poiſeſſionem by Motion 
2rd if there in Court, and Attachment againſt him. But #f after quiet Poſſeſſion ot her; 
be Agree- enter, he muſt have new Action or Reſtitution, or elſe by this Means 
ment to de- by Practice the Sheriff may turn out any of his After-Leſſees on Non- 


liver Poſſeſ- payment of Rent. Nota pro Regula. Keb. 779. pl. 22. Mich. 16 


ſicn in futu— F 
ro, if it be Car. 2. B. R. Ratcliff v. Tate. 

denied a | ; 

new W rit may be had, but after the Year there muſt be a Motion for it in Court. — Sid. 224 
pl. 15. Nich. 16 Cur 2. B. R. Anon, ſeems to be S. C. and is, viz Nota, that Hab. F-c. Poſſel. 
ſions ſhall not be grinred after the Year after the Judgment without Motion in Court ; and it it be 
ence execured, theugh the Parties are turned out immediately by a Trick, vet they cannot have i 
Hub. Fac. Poſſeſſionem without Motion in Court. ——- 8. P. and fame Diſtinction as in Keb, ſu. 
pra, per Holt Ch. J. Ld, Raym, Rep. 482. Trin. 11 W. 3. in Caſe of the King v. Harris. 


Cogniforof 15. It ſeems there ſhall be no Re-externt on Statute-Staple after the Ex- 


iy ex wg tent filed. Sid. 356. Hill. 19 & 20 Car. 2. B. R. Anon. 


Lands in ſeveral Crus ties, and Cogniſee extended in one County only, and the Extent was returned 
ard filed Ld. C. Macclesfield, upon a Petition, gave Leave that a ſpecial Prayer be entered on the 
Record of the Extent, ſne wing that the Cogniſor died ſeiſed in Fee of Lands in ſeveral other Coun. 
ties, vis in S. N. &c. and praying that the Conuſee be at Liberty to ſue cut Extents upon the 
Lands in all thoſe Counties, 2 Wms's Rep, 91. Hill. 1722. Oats Leſſee of Jo!litt v. Robinſon. 


16. In Debt upon a Fudgment ; The Defendant pleaded, that he was 
taken upon a Ca. Sa. and committed to the Marſhal ot B. R. and that he 
had paid the Honey to him in Satisfaction ot the Judgment, Adjudged 
no Plea, becauſe the Marſhal has nothing to do to receive the Debt, 
but to detain the Defendant in Priſon till he has paid the Plaintiſf. 2 
Lev. 203. Trin. 29 Car. 2. B. R. Tailor v. Bekon. 

17. Bill to have a Statute re- extended on other Lands; Defendant 
who was an Incumbrancer of thoſe other Lands pleads the former Ex- 
tent, and an Inquiſition and Liberate, and avers it to be one and the 
ſame Statute, Plea allowed. Fin. R. 287. Hill. 29 Car. 2. Wolmer 
v. Bendiſh. 

18. By Acceptance of Lands on a Liberate Plaintiff is concluded to 
have other Execution againſt the Goods, 3 Lev. 269. Paſch. 2 W. & 
M. in C. B. Barker v. Dye Adminiſtrator of Dye. 


(U. a. 4) Aſter Delivery by Parliament. 


Lat. 193. I. NE in Execution had a Writ of Privilege of Parliament, upon 


8. C. cited which the Sheriff ſets him at Liberty, yet he ſhall be taken in 


a Dode- Execution again after the Parliament is ended. Godb. 373: by Hyde 
reg J— Ch J. cites Dyer 59, 60. [Paſch. 37 H. 8.] Trewinyard's Caſe. 


Palm. 445. 
dy Doderidge —— Heath's Maxims 249. cites S. C. and ſays it was reſolved, firſt, dig” = 
Privilege was grantable, notwithſtanding the Execution; becauſe the King and Realm have 78 we 
reſt in the Body of every Burgeſs of Parliament, aud the Commonweal ſhall be preferred be on x 
Intereſt of any private Perſon. Secondly, That, after the Parliament ended, he might be ta ** 
Execution again; For that the Plaintift thall not be prejudiced in his Execution by the Act ot th 


Law, which doth Wrong to no Man. 
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2. 1 Fac. 1. cap 13. S I, 2. It any Perſon being arreſted in Hxec u- 
1 ak by Privilege of either Houſe of Parliament ſet ar Liberty, . he Da, 
ty at whoſe Suit ſuch Execution WAS purſued, js Exicut rs Or Adminiffra- 
tors, after the Privilege of that Seſion of Parliament, in which ſnch Pri- 
dulege ſhall be granted, ſhall ceaſe, may ſue forth a new Writ of Execu- 
tron, as if no ſuch former Execution had been ſerved, And no Sheriff 
or Officer, from whoſe Cuſtody ſuch Perſon arrefted ſhall be delivered ty 
Pricuiege, ſhall be charged for delivering out of Execution any ſuch Pericn 
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1 by Privilege of Parliament ſet at Liberty. 

XR x ,. This Ad ſball not diminiſo any Puniſhment, to be by Cenſure in 

= Parbament inflicted upon any Perſon, which ſhall make or procure ſuch 
Arreſt. | 


3. Ia an Account againſt B. Er was given quod computer, 
and betore the Auditors, he makes an uncertatu Account, and was 
committed till he had made a full and perfect Account, and atter B. was 
delivered by Privilege of Parliament; Proceſs was pray'd to retake B. 
and to bring him again into the Court, and it was thought not to be 
within the Statute of 10 Jac. becauſe B. was not in Execution, nor 
for any certain Duty. And by the Court a new Cap, ad compur ſhall 
not iflue, tor then all that was done belote the firſt Auditors will be 
annul'd, as 1 E. 5. 1. b. But a Special Writ ſhall iſſue reciting all the 
Matter, and to bring him again into Court, and being there he h be 
committed to Priſon by the Court, there to remain until c. ut ſupta, 
u hich was done accordingly. Noy 17. Breerton's Cale. 


oa << AS 


. (. a. 5) After Dying in Execution, 


* 1. IN Debt it was agreed arguendo, that if a Man takes a Body in 
f Execution by Ca Sa. and the Party dies in Priſon, he ſhall not 
& have Execution, but if he eſcapes the Party ſhall have Account a- 
gainit the Warden; Per Priſot. Br. Execution, pl. 8. cites 33 H. 
6. 47. 
1 2. 21 Jac. 1. cap. 24. The Parties at whoſe Suit any Perſon ſhall tand 
charged in Execution fer any Debt or Damages recovered, their Kxecu- 
ters or Adminiſtrators may, after the Death of the Perſon ſo charged, and 
dying in Exicution, have new Execution againſt the Lands and Tenements, 
Goods and Chattles, of the Perſon ſo deceaſed, as they might have had if | 
ſuch Perjon had never had been in Execution. 
3. 8.3. This Ad ſhall not give Liberey to any Perſon at whoſe Suit any 
ſuch Party all be in Execution, and die in Execution, to have any new 
Execution againſt any Lands or Hereditaments of ſuch Party dying in Exe- 
cition, which ſball after the ſaid Fudgment be by him ſold Bona Fide for 


l the Payment of any of his Creditors, and the Muney which ſhall be paid 
Jer the Lands ſo Sold, either paid or ſecured to any of bis Creditors in D 
charge of tueir Debts, 

8 
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Fxecution. 


(X. a) What Execution may be after other. 


Aſter Capias or F eri Faclas. 


1. 4A FTER a Fieri Facias prayed of Record he may may habe 
an ticgic. Contra 27 E. 3. 89 hs 
Fitrh. Exe- 2. After a Fieri Facias returned Nihil an Elegit lies. 30 E. 
cution, pl. 
3. 24 


126. cites 


& 8 5. P. Br. Elepit, pl. 20. 


* Br. Exe- z. Alter a Fieri Facias he may habe an Elegit.“ 15 0. 5. 15 
cution, pl. + 47 E. 3. 26. h. 


64. cites 


S. C.— — Br. Elegit, pl. 5. cites S. C. gr. Execution, pl. 128. cites 8. C. Fitzh. Exe. 
cution, pl. 123. Cites Hill. 30 E. 3. S. P. and ſeems to intend S. C. 


Br. Execu- 4. So After a Fieri Facias he may have a Capias. 15 D. ». 15, 
SP be! 21 0. 7. 19. b. 


21 H 7. 19 ——Br. Exigent, pl. 45. cites 8. C.——Het, 159. S. P. though Part of the Debt is fi. 
tisficd. Hill. 5 Gar. C. B. Cave v. Fleetwood. 


Ficri Pacias 5. Tf a Pan recovers Deut againſt B. and levies Part of the 
. by Fieri Facias which is returned, yet he may take the Body 


levy 201. 


the chert Uk B. in Execution by a Capias tor che Relidue uf the Debt. Y. 


returned 4 Ja. B. B. per Cur. reſolved between Carr and Coppin. 
quod leva- 
vit 10 | & quod non habet plura Bona, by which the. Plaintiff had other Fieri Pacias, upon which 
the Sher!tf turned quot Nihil habet, by which the Plaintiff prayed Ca. $a. and had it for the Re- 
ſidue; (Ad Nora. Br. Exeentions, pl. 101. cites 18 E 4. 11. 

In Debt the Plaintiff recovered 4001 and upon a Fieri Facias 100 1. was levied and returned, 
Afterwards a Cap. ad Satisfaciendum ifſued for the whole 400 l. whereas it ought to have been only 
for the remaining 300 l. and the ju4gment of Execution was reveried; For the levying the 100], 
was returned of Record upon the Fieri Facias. Mo. 598. pl. 819 Mich. 34 & 35 Eliz Wells v. 


Denny Cro. E 344 pl. 15. Dennis v. Wells, Mich. 35 & 36 Eliz. S. C. held accordingly, that 
it ought to have made Mention of the Money levied before. 


6. If two are bound jointly and ſeveral ly, and Judgment given 
againſt them upon ſeveral Præcipes, the Plaintiff ſhall not have a 
Fieri Factas againſt one, and a Capias ad Satistaciendum againit the 
other, * ought to Have but one Manner ot Execution againſt both. 
D. 11 Jad. + 

3 Ik a Capias ad Satisfaciendum be awarded, though the Sheriff 
returns a Non eſt Inventus, pet he ſhall not have other Execution 

after. 20 E. 2. Execution 132. 
Br. Execu- 8. Ik a Pan recovers Debt or Damages agatnff B. and after B. is 
tion, pl. 79- put in Execution for this upon his Prayer, he (hall not after have an 


Cites S. C. 


fette dak. Elegit ot Fieri Facias againſt him for it. 22 Af. 43 47 E. 3. Exe. 


ing ot the CUION 41. he ſhall not have Elegit. 
Body at his 
Suit or Prayer is full Execution. 


And though 9. If a Man tetovers Debt againſt B. and after B. is put in 


he ſues out Execution by Force of a Capias ad Satistaciendum, the JIlaimtift 
Ficri Facias JAS Determined his Election, lo that he cannot after have an Elegit 


at the ſame Ot Flert Faclas. M. 43. and 44 Eltz. B. R. per Cur. 


Time, yet 
if the Defendant be taken on the Ca. Sa. the Court will quaſh the Fieri Facias. For per Car. tho 
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10 Geo. 1725. Stamper v. Hodſon, 


10. Tf A. be taken in Execution upon a Capias ad Satisfaciendum 
at the Suit of B. and eſcapes irom the Sheriff, and no Return 18 
made of che Writ nor is it filed, nor any Record made © che 
Awatd of the Capias, B may Hive a Sire Facias àgainſt A. upon 
the Judgment, and fo after have Elegit or any other Writ, 1. 8 
Car. B. R. adjudged upon a Oemurrer between / Rober 1Moun- 


ſon and ( Aayton. 


11. So if A. be taken in Execution upon a Captas at the Suit 
of B. and etcapes trom the Sheriff, aud all this is pleaded and con- 
feſled upon a Demurrer, but it is not pleated tnat the Capias was filed 
or returned, B. may have new Sctire Factas againſt A. to have 
Exccution, and fo alter have Elegit or any other Writ. JI. 8 
Car. B. KR. between „. Robert Mounſon and Clayton ADJUDRED upon 


a Demurrer, the which intratur Tr. 7 Car. Rot. 4343. J my 


{cif being of Detendant's Countel. 


12. In falſe Impriſonment the Detendant was condemned in Dama- &. P. Rr. 
Execution, 
pl. 64. cites 
H. . 
14. 15.— 
S. P. Br. 


ges, and Fier: Facias awarded and returned Nihil, and therefore Ca. 
Sa, iſſued; Quod Nota, that upon Return of Nihil a Capias lies after 
Fieri Facias. Br. Execution, pl. 19. cites 45 E. 3 19. 


303. 


— ½—— — — 


* 
Plaintift may for his own Security take out 2 Writs yet he can execute but one. S Mui, 


Elegit, pl. 20. cites Tit. Elegit in the old Tenures.—S, P. Br. Exigent, pl. 13. cites 4 E ; 19, 


13. Sheriff on a Fieri Facias levies the Money and delivers it to the 
Party, yet it it be not paid in the Court the Party may have a new Exe- 
cution, and it is no Plea to ſay that he paid the fame to the Party; 
For it is ot of Record with paying the Money in Court. Godb. 147. 
pl. 188. cites 11 H. 4. 50 


14. It a Man takes Elegit, he ſhall not have * Ca Sa. nor + Fi. Fa. 8 P and 


after; Per Davers; and this ſeems ro be where the Elegit is ſerved. Br. 
Execution, pl. 8. cites 33 H. 6. 47. 


this where 
a Man takes 
Elegir, and 


f | the Sherift 
returns that the Defendant has no Goods nor Land after &c. by which he praved Capias, and coul4 
not have it. Ibid. pl. 64. 15 H. 7 14, 15. t S. P. Ibid pl. 93. cites 5 E. 4. 41. d. P, 


Br. Elegit, pl, 20. cites oid Tenures tit. Elegit. 


15. Detinue of a Box of Evidences; the Plaintiff died aſter Fudrment 
and before Execution, and by Award the Executor ſhall have Fiert Facias 
Jer the Damages and Diſtringas for the Box and Evidences, upon which 
the Sheriff returned iſſues 13 5. and upon the Fiert Facias quod cepit Gra- 
na ad valence” 60 l. ad quod non invenit Emplores, and the Damages were 
do / and that the Defendant had no Lands, Tenements nor Goods, upon 
which to make Execution, by which the Court awarded 1 aur for the 
reſt of the Damages, and Writ of Venditione Exponas to fell the Grain, 
and Capias to deliver the Box and Evidences againſt the Detendant. Br. 
Execution, pl. 103. cites 20 E. 4. 3. 

16. Note, per Fairfax, in a Caſe of a Statute Staple, where a Man 
recovers Debt or Damages, he may chocſe to have Ca. Sa. or Hlegit, and 
Ut he zakes the Ca Sa. he ſhall not have Elegit ; Br. Execution, pl. 64. 
cites 15 H. 9. 14, 15. 

18. Upon a Ca. Sa. to the Sheriff of Middleſex, he made a Pre- 
cept to the Bailiff of the Liberty of the Dutchy ot the Savoy, to take 
the Debtor a1 Reſpondend the Plaintiff when it would be ad Satisfac* and 
the Bailiff returned the Precept executed, and the Sheriff returned a Cept 
Corpus ſecundum Exigentiam Bre vis. Though the Sheriff had by this 
Meaus charged himielt to the Plaintiff ſo as he might demand Exccu- 

tion 


GC ou **  - 


Execution. 
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tion againſt him, yet becauſe the Detendant was never taken in Exe. 
cution lor the Debt, but was taken only ad reſpondend', the Plain 
may take new Proceſs againſt the Detendant, Yel. 52. Mich. 2 Jac, 
B. R. Wood v. Holborn. 

19. Judgment in Delt upon ſeveral Præcipes was had againſt two; 
ene of them was taken upon a Ca. Sa. and atterwards a Fi. Fa. ind 
againſt the cther ; but the Court held it clearly, not to be good, by 
that he might have a Capias againſt bath, but not a Fieri Facias againſt 
one, and a Ca. Sa. againſt the other. Godb, 208. pl. 296. Mich, 11 
Jac. C. B. Roſſer v. Welch and Kemmis. 

20. Two were bound in a Bond jointly and feverally, and Plaintif 
broug ht ſeveral Præcipes againſt them, and had ſeveral Fudgments againſt 
them, and took out a Fiert Facias againſt one, and a Ca. Sa. aguini 
the other; Hutton J. held, ro which Harvey J. agreed, that he ſhall 
have the ſame Execution againſt both; For as this ougat to be one Sa. 
tistaCtion quoad Satisfactionem, ſo it it ought to be tor the Manner al- 
ſo, and thought that in this Caſe the Capias was not well awarded, 
Win. 112. Mich. 22 Jac. C. B. Holt v. Holt. 

21. It on a Fieri Facias all the Money is not levied the Writ muſt be 
returned before the ſecond Execution can be taken out; For that muſt 
be grounded on the firſt Writ, and recite that all the Money was not 
levied of the firſt, 1 Salk. 318. pl. 1. Paſch. 1 W. & M. B. R. Oviat 
v. Vyner. 

a A Man ſhall have a Fi, Fa' in Infinitum till the Debt be ſatisfied, 
with this Difference, that the Ja muſt alwalys recite the former, and 
what is levied by them, that the Detendant may not be overcharged; 
ON Northey 12 Mod. 356. Paſch. 12 W. 3. B. R. Pullen v. Pur- 

ck. 

23. If one /evy Part of his Debt by Heri Facias he cannot after 
take a Ca. Sa. tor the whole, but his way 1s to return the Fi. Fa. by 
which it may appear how much is levied, and then take a Ca. Sa, for 
the Re/idue, per Cur. 6 Mod. 223. Mich. 3 Ann. B. R. Anon. 

24. An Action was laid in the County of S. and the Plaintiff had Judg- 
ment, and took out a Heri Facias directed into the County of M. without 
a Teſtatum Ec. and the Attorney afterwards perceiving his Miſtake ſued 
out a Teſtatum Fieri Facias into d. but the Sheriff had executed the fin 
Writ before it came, and afterwards he executed the other Writ. But the 
Execution was ſet alide ; becauſe the firſt Writ being executed, the 
Sheriff could not regularly execute the other. 8 Mod. 282, in Cale 
of Goddard v. Gilman, cites Mich. 1725. White v. Cornwall. 


(X. a. 2) Reſtitution awarded, 


In what Caſes. 


Finche and 1. N waſte the Defendant was condemned in Damages, and his Land 
2 in Execution by Elegit, and prayed a Scire Facias to re-have 
* * his Land, upon Surmiſe that all is paid except 105. which he tendered 
the Land is fo the Court, and had it. Br, Elegit, pl. 3. cites 44 E. 3. 14. 


ſown, Per 
Thorp, this does not appear to us, and therefore the * Plaintiff ſhall have his Prayer; Quod Nota, 
Br. Scire Facias, pl. 32. cites S. C. | 

* The Defendant in the Action of Waſte, who now prayed Scire Fac'as, 
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Execution. © 4 
2 A Ca. Sa was not executed till after the Day of the Return, and after 
vi the Writ was altered in the Teſte from Tres Mich. trom res 
Trin and the Writ ſo altered and unſealed was delivered to the Sher: 
c London, who made a Warrant tO a Serjeant, who arre/ted the De- 
22 ant Ka put him in Priſon, and afterw:ras the [Writ was ſealed 5 
jen hy Order of the Court the Writ was received, and the N-teadanr 
eee to the Fleet. D. 241. pl. 50. Mich. & 8 Elis Anon. 
3. If the Sheriff ſells a Term upon a Hier. Fuctas and alterwards the 5 Rep. 90. 
de ment is reverſed, the Party thall not be reſtored to the Terni, bur 13 42. 
70 the Money only, it the Sale be without Fraud ; Per tot. Cur. Mo. 5... in 
z. pl. 788. Mich. 41 & 42 Eliz. B. R. Anon. Hoe's Caſe. 
573˙ i S, P. per 
Cur. and takes a Diverſity between a Sale of Goods of a Perſon outlawed, and of a Sale on a Fieri 
Faciss and that the Reaſons of this Diverſity are 1ſt, that it the dale by Force of a Ficri Facias 
5 " be avoided by a ſubſequent Reverſal of the Judgment, no one will buy, and conſequently no 
Execution wil! be made. 2d1v, In Caſe of a Fieri Factas the Sheriff is compellable to levy the Debt 
f Nes Goods &c. of the Deen daant, and therefore it is highly reaſonable that it ſhall ſtand. Bur 
15 the Caſe of Cap. Utlag. the Sheriff or Eſcheator is not compellable to fell, but mav keep them 
— the Uſe of the King, and ſays, that with this accords Dyer 363. pl, 24 and cites 3 E. 3. 51. that 
Recompence in Value upon Voucher once lawfully executed ſhall not be deveſted though the De- 
mandant's Title to the Land which, he recovered be afterwards diſaffirmed and evicted.— 8 Rep. 
14%. a. Paſch $ Jac. in Drury“ Cale, 8. P. per Cur. and they took a Diverſity between meſne Acts 


done in Execution Of luſtice, which are compulſiry, and acts which are voluntary. = 2 Le. 92. 
pl. 115. Mich. 26 Elis. B. R. in Caſe of Amver v. Loddington, S. P. agreed per Cur. Where 


the Sheriff by Vieri Facias ſells the Term or Goods of a el ſons who has Right, to diſpoſe of them, 
againſt whom Judgment is given, ſuch Sale ſhall ſtand after the Judgment is reverſed ; And where 
1 Defendant has only a temporary Night of a Term, and a Remainder is to others, the Sale ſhill 
gad good during ſuch temporary Right, Jenk. 264. pl. 66, cites Amner's Caſe the S. C. as that 
of 2 Le. 02. 


4. After Fudgment in FjeF ment, and an Habere Facias Poſſeſſionem, 
a Writ of Error was brought, and a Superſedeas granted, directed to 
the Sherit, and thewn to him to ſtay Execution, notwithſtanding which 
he did Execution. This was held an apparent Contempt, and a Writ ot 
Reſtitution was awarded. 2 Bulſt. 194. Hill. 11 Jac. Thomas v. 
Owen. 

5. Before Execution the Defendant brought a Writ of Error, and the 
Record was removed tinto Cam. Srace. but the Sheriff levied the Honey on 
an Execution taken cut of B. R. By Roll Ch. J. this being after a Ver- 
dict an Judgment the Writ of Error is no Superſedeas ; and fo it is 
m1icaievous both ways, but bid them take a Superſedeas quia Erronice 
emanavit to luperſede the Execution; For it was ill awarded, and or- 
dered them to take che Money out ot the Sheriff's Hands. Sty. 414. 
Hill. 1654. Wingheld v. Valence. | | | 

6. Note tor a Rule, that it there be Fadgment in Debt by Non ſum Nod. 29. 
Informatus with a ceſſet Executio till ſuch a Day, the Court on Motion bl. S. Mich. 
will fer it aſide, and grant Reſtitution Si &c. but if the Fudg ment is en- de i 
tered abſolutely, and an Agreement is afterwards made, that no Execution 'Twiſden J. 
ſhall be before ſuch a Day, yet it Execution be taken out before the ſaid that he 
Day, Tu iſſen ſaid he would not relieve it upon Motion, but the Party had known, 


grieved mu/* bring Action on the Caſe. Sid. 379. pl. 9. Mich. 20 Car. 2. 54.) N 
B. R. Dawſon v. Bay ly. | ; given, and 


there is an 
Agreement between the Parties not to take out Execution till next Term, and they do it before, that 
the Court has ſet all aſide. 


Te) 


42 Execution. 


are; If you ſearch the Roll you may find one, and that is ſufficient, 
2 Salk. 589. pl. 2. Mich. ) W. 3. B. R. Palmer v. Price. 

8, It Office find a Man has 20 Acres, when in Truth he has by 10 
and thofe 10 are extended, the Execution is good while is ſtands ; per 
Holt; but he ſeemed to de ol Opinion he might be relieved by Audi. 
ta Querela, 12 Mod, 357. Paſch. 12 W. 3. B. R. in Caſe of Pullen . 
Purbeck. | IT RET 

9. It Writ of Error pending Plaintiff dies, and Execution taken out 
without acquainting the Court therewith, it will be ſet aſide for Irre. 
gularity ; otherwiſe it the Court be apprized of it; Per Holt Ch.]. 
12 Mod. 494. Paſch. 13 W. 3. B. R. Anon. - 

10. A Tieri Facias on 7 in Debt in London being executed 
in Middleſex, without a Teſtatum Fieri Facias into London was ſet aſide 
as irregular; But the Plaintiff moved, that he having a judgment 
with Releaſe of Errors that the Goods might remain in the Sheriff 
Hands, and not be delivered to the Defendant, who was a Poor Man; 
For by that Means the Plaintiff would loſe his Debt; But per Cur, 
when the Execution is ſet aſide the Goods taken mult be returned, be. 
cauſe there can be no Colour tor the Sheriff to detain them. 8 Mod. 
282. Trin. 10 Geo. Goddard v. Gilman. 
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(v. 8) What Execution may be after another. 
After Elegit. 


Ml} s. c dted 1. JF a Man prays an Elegit, and it is entered of Record, he 
l! by Hobart cannot after reſort to any other Yrit of Execution, becauſe 
ll! > he has made his Election. + 19 6. 6. 4. b. Tr. 15 Ja. B. R. be 
| * Fol. 9-5. tween Andrews and Cope, per Curiam, and * by the Clerks of V. 
— Pr B. R. that this is all the Courſe within the car after the 


rayer. Contra Hobart's Reports, in Cale of + Fer and Fack- 
on's Caſe, 79. 


Rep. 57 in 
Cafe of Foſ- 
ter v ſack- 


| ſon, bur ſays. 1 2 | 
| ll he | olds = Law to be clear contrary. + 8. C. cited per Cur, Id. Raym. Rep, 


1451. Mich. 13 Geo. and Judgment according to Hobart. 


——— 


| 2. If a Man recovers in B. Debt or Damages, and prays an Ele- 
N git, which is entered of Record, and after the Record is removed in 
5. R. by Writ of Error, where the Judgment is affirmed within the 

Vear, the Plaintiff may have Execution in B. B. by Captas or 
| Fieri Factas, becauſe it is another Court than that where he had 
made his Election before, Tr. 15 Ja. B. K. between Andreu, 

7 On adjudged per Curiam, præter Doderidge, who ſeem 

contra. 

* Hob. 54. 3. If a Man ſues an Elegit, and ir is returned Nihil within the 
cites S. C. Year, he ſhall have a Capias after, or a Fiert Facias within the 
x fin Bear, Tr. 15 Ja, B. R. between Andrews and Cope agreed per 
pl. 126. cites CUrtam and the Clerks of B. and B. B. who ſaid that it is 
l $.C. held their common Courle to have it within the Bear after the Jrayer. 
ll ela- M. 15 Ja. B. this was fo agreed per Curiam in the lame 
0 ©. 6 Cale, * Hobart's Reports 79. 47 E. 3. Execution 41. upon Ele. 
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may have the Advantage which was at the Common Law cit ens kaun cane 
Furt Foctag) and fo there held that it he had not Execution Lands or 
af the Lamages upon the firit Writ, (it ſceins by this it ts 6. Gooda atter— 


tended that af Nihil is returned) he may hive a new Brit, Con. eh oy we 


tra 7 30 E. 3. 24 never have 4 

f . '  Capias or, 
pieri Facias ; and Thorpe ſaid that the R-aſon is, becauſe the Entry is that ſuch a one came ef elepir 
Executionem ſuum de Medietate &c. the which is the moſt hig Execution. ——-— S. P. For ut 1s 
no Reaſon that the Plaintiff ſhall be without Execution, and he cannot be well conuſant of rhe 
Land, nor of the Act of his Adverſary, by reaſon of the fecret Altenation. Br. Exigent, pl. 42. cites 
21 H. 7 19. —— Le. 176. pl. 247. Hill. 31 Eliz. B K. Palmer v. Knowllis, S. P. adjudged. ; 
Cro E. 160. pl. 50. Knowles v. Palmer, S. C & S. P. adjudged. 


4. If a an prays an Elegit, and it is entered of Record in B. 
and takes out the Writ, and betore the Return of it the Accord is 
removed in B. R. where the Judgment is athrmed within the 
Year, and after it is athrmed to the (ourt that the Sheriff had return- 
ed his Writ ſerved in Bank, yet the Plaintiff may have a Captas, 
becaule this Allegation does not appear to the Court, and now 
it is tmpoſſible that it can be returned here, and ſo it ts more 
f{cong than if a Mihil had been returned. Tr. 15 Ja. B. B. be- 
tween Andrews and Cope adjudgd per Cur. præter Ooderidge, who 
ſeei::2Þ e contra for the Election upon the Roll, 

5. Ik a Man ſues an Elegit, and upon this certain Goods are taken Elegit as 
in Execution and ſold tor Part of the Debt, and this returned, yet he may io Goods 
have a Capias after, for now thts is in Effect but a Fieti Factas, ba Ficrl 
no Land being extended, and Lo it is but a Nihil tor Land. Ba- K 5 
bart's Reports 81. > 6 Watch 

28 Car. 2. 
B. R. in Ciſe of Jevan v. 8 


6. Tfa Man ſues an Elegit upan a Recovery, and the Sheriff re- Cro. F. 166; 
turns that he had made Partition of Lands of the Detendant by the 12 pl. 50. 
Jurors, but he cannot deliver the Moiety to the Patty according to Knowles v. 


: | > Palm Ke. 
the Writ, becauſe all the Land is extended to another upon a Starute, 1 


he may after habe a Capias ad Satistaciendum; tor this Return 1s . 176 pl 
all one with a Nihil returned ; For Non Conſtat by the Return 247.8, ad- 
when the JÞlatntiff ſhall have Execution, nor can the Platntiff have “ 

any Benefit by this Writ of Elegit, tor after the Ertent ended 

he ought to have a new Elegit, and not a Levart Facias. M. 

a1 t 32 El. B. R. adjudged between Palmer and K now/es, 


J. Tf a void Elegir be filed, pet after the Bear he may have a One cann 
new Elegit. M. 10 Tac. B. R. * 29 have = Ele- 


: ' 3 it atter a 
former Elegit if Lands are thereby found and the Elegit filed ; Per Glyn Ch. ]. 1 ch. 
1655. Cites it as adjudged in Hobart's Reports. G | ö J. Sty. 455. Falch. 


8. Execution ſhall be made of the Rent which the Vuuc hee has by Re- 
ver/10n in Tail, and yer the Reverſion itſelf cannot be put in Execution, 
aad there when the Vouchee dies, the Executor is diſcharged immedi- 
ately, and the Heir in Tail ſhall avoid it, Ongre, If he who recover- 
ed the Rent ſhall have other Execution. Br. Execution, pl. 143. cites 
17 E. 3. 11. 12. 


12 Dccies tantum, the Plaintiff recovered and had Elegit, and the 8 C. cited 
Sheriff returned Nihil, and the Defendant was taken pro Rege pro exec? E. 57 


ſua, and the Plaintiff prayed that he may remain in Priſon alfo tor his „ e 


Execution. Kirton ſaid, No; For you have diſcharged his Body by "0 ug 


the taking of the Elegic. Per Belk, we will adviſe. Br, Execution, th: ſaying 
pl. 131. cites 50 E. 3. 4. of Kirt«n, 


it was an- 


ſw⸗ x | 
- fog by Belknap that they would be adviſcd of that, And ſee Ld, Hobart's further Remarks 


io, If 
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Execution. 


Br. E egit, 10. If a Man my Elegir, he ſhall not reſort to any other Execy. 
pl. 1%. cs tion after; For this ſhall be entred in the Record, and it is at his Election. 


N Per Newton Ch. J. ad quod nemo reſpondit. Br. Execution, pl, 50, 


57. in Caſe Cites 19 H. 6. 4. 

of Forſter 3 1 ; 

v. Tackſon by Hobart Ch. J. as a great r againſt two Juſtices that had granted it, and zy, 
that ir is cited 5 E 4. 41. to have been ſo adjudged 30 E. 3. and that 15 HH. 7 accordeth, but thar 
it ſaith that after a Capiaz you ſhall not have an Elegit ; bur an Alias Elegit or an Elegit in diverse 
Counties one after another the Plaintiff may have, as the Books are 21 H.7. 19 4 & 5 P. & N. 
Dyer 162. But theſe Books notwithſtanding (whereof there is never a Judgment but one, viz, 
20 E. z. cited which he ſays he finds not) he holds the Law to be clean _— and that where 
the Party takes an Elegit and can have no Fruit of it he may reſort to another Execution, thouph 
the Election be entred of Record; Yer 18 E. 2. Fitzh Execution, 140. One had Execution into 
Norto k, and the Sheriff return'd Execution of Half 24 Acres, and the Plaintiff prayed a new Elegit 
into Suffolk but was denied all but Norfolk, which (he ſaid) is an Error. 


11. If I recover Damages againſt two, and chroſe Fæecuntion againſt th; 
one, I ſhall not have Ca. Ha. againft the other, nor Sci. Fa. nor WW rit of 
Debt; tor I cannot after change my Execution, br. Execution, pl, 8. 
| Cites 23 H. 6. 47. Per Danby. 

8. C. cited 12. Bill of Treſpaſs in B. R. paſſed for the Plaintiff, and he prayed 
by Hobart Flegit and had it, and it was returned Nihil, by which Ca. Sa. was 
. granted, and per Markham Ch. J. of B. R. and J. ot C. B. A Man 
57 Jhall not have Ca Sa. after Elegit, becauſe it is the met high Executicn, 
and rhe Entry is, Quod querens venit & Elegit Executionem ſuam de 

medietate. Br. Executions, pl. 93. cites 5 E. 4. 41. 
13. And ſuch Matter was adjudged M. 30 E. 3. That a Man ſhall 
not have Capias after Elegit, and ſo was the Opinion of Newton, 
19 H. 6. But upon Nihil returned be may have Elegit Sicut alias. Ibid. 
Br. Elegit, 14. A Man recovered Debt and Damages by Fudgment and had Elegit, 
pl 3 and before the Writ ſerved the Tear expired, by which he brought Sire 
Br. Scire. Facias, which was returned ſerved, and the Defendant did not come, by 
Facias, pl, Which he prayed Ca. Sa. and had it, notwithſtanding that he had Elegit 
187. cites before; For though the Elegit is given by Statute, yet this does 
1 not reſtrain Execution which was at the Common Law betore ; Per 


of Foſter v. Cur. Br. Execution, pl. 99. cites 17 E. 4. 4. 


lac k ſon by 2 ; nl | 
Hobert Ch. J. in delivering his Opinion in that Caſe, 


S. P. Br. 15. If a Sheriff returns upon an Elegit, Quod Def. nihil habet in 
Elegit, pl. terra ſed alii ſunt ſeiſiti ad ejus uſum, new Elegit ſhall iſſue of the 
S C Brook Moiety of the Land in Uſe; Per Opinionem Curiæ. Br. Execution, 


ſays Quere pl. 72. Cites 21 H. 7. 19. 
by what 
Law; it ſeems by the Statute 1 R. 3. 


S. P. Br. 16. And per Fineux, if Elegit be returned Nihil in one County, the 
Elcgit, pl. Plaintiff may have other Elegit in another County, Ibid. 


11. CITES 


S. C. —— 8. P. Ibid. pl. 22. cites 20 E. 3. and Fitzh. Proceſs, 43. but ci 8 1 
Fitxh. Execution. 140. Contra. 3 » 43 ut Cites 18 E. &. a 


17. A Man may have Ca. Sa. after Elegit; Per all the Juſtices, 
Br. Execution, pl. 72. cites 21 H. 7. 19. 

18. Several Writs of Elegit may be in ſeveral Counties for the intir: 
Debt. D. 162. b. pl. 51. Trin. 4 & 5 Ph. & M.—And Plaintiff may divide 
his Execution; As it a Man recovers 20l. he may in one County have an 
Elegit tor 51. and in another County another Writ for 101. and for 
the Reſidue in another County, or otherwiſe at his Election. Mo. 
24 pl. 83. Paſch. 2 Eliz. Worceſter's Cale, | 
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19. Aſter an Elegit and Execution thereupon of Lands the Plaintitt 
ave other Klegit of a Term or Goods, and though, the Sheriff had 
returned on the firſt Elegit, Nihil, as to Goods and Chattles. Mo. 
341. pl. 462. Hill. 3s Eliz. B. R. Hunger v. Fry. | | 

20. A Man ſued totth an Elegit upon a Recog nixance in Chancery, but Cro. E 608, 
not hing Was done nor returned upon 18. Ag reed by Popham and Fenner, pr 3 2 = 
abſentibus Gawdy and Clench, that he hal have a Freri Fac 533 
the ſame Recognizance, becauſe nothing was taken upon the Elegit. Mo. S C ad- 
545. pl. 724. Hill. 40 Eliz. Cooper v. Langworch. 55 judged by, 
tices for the Plaintiff See Hob. 57 in Caſe of Foſter v. Jackſon. S. P. by Hobart Ch. | 
and the ſeveral Year Books cited and remark'd upon by him, 


may Þ 


21. S, brought Debr againſt K. and recovered and had Execution 
by Elegit, and it Was tound by In uiſition that the Deſendant was 
ſeiſed of the Moicty of a Meſſuage and ands for Life, and of other Lands 
1n Right of his Feme. The Sheriff retarn that Virtute Brevis &c. de- 
lberart feci Medietatem omnium Premiſſorum & c. viz. Medietatem Me- 
dictatis unius Meſuagit cum Pertinentits. nec pon Duo Pomar' nec nou 
unum Clauſum vocat” &c. and that he had delivered the Moiety of the 
Lands in Right of his Feme and his Chattles, aud recited them. This 
Extent was filed. The Queſtion was whether he might have a 
new Elegit, inaſmuch as the Sheriff ought to, have delivered to him 
the Moiety of the Moiety ot che Lands jointly, ſo that the Tenant 
by Elegit might be Tenant in Co:nimon ior a Quarter Part with the 
ſointenant as it was agreed, whereas here by this Delivery in Several- 
ty he bad in Effect only an 8h Parc ; For the other jointenant may 
occupy the Land delivered with him 1n Common. Richardſon held, 
that tor Part of the Goods and Lands in Right of the Feme the Re- 
turn is good; and being filed he cannot have a new Election. For 
if Part ſhall be evicted, you cannot have a new Extent upon the 
Eſtate; but if it had been in rhe Genitive Caſe Duorum Pemariorum &c. 
it had been good. But the Court granted the Plaincitt ro make a Sur- 
miſe that the Sheriff male ſe geſſit in the Execution of the Elegit, 
and that then be ſhould have a new Elegit at his Peril. Litt. Rep. 
57. Hill. 3 Car. C. B. Score v. Kendall, . 

22. The Writ of Elegit was, That Elegit Executionem of the Goods 
and Moiety of the Land; and the Writ was Ideo tibi Præcipimus quod 
Bona et Catalla of the Detendant, Que habuir Die Judicii redditi deli- 
berari facias, (omitting the Words & Medietatem Terrarum) to hold the 
ſaid Goods, and the Moiety of the Lands Quouſque debitum leverur. 
The Sheziff.extended the Lands and Goods, and delivered a Moiety 
of the Lands & regen che Inguificuuuu It was moved to amend 
the Wrir, (it being caly the Mitpriſon of the Clerk) but it was ruled 
that it ſhould not, and that he oght to have a new Hlegit, becauſe the 
Inquiſition was taken without Warrant. Cro. C. 162. pl. 4. Mich, 
5 Car. B. R. Walker v. Riches * 

23. Lands were extended by Elegit at the Suit of a common Perſon, 
and afterward the © ueen by ber {rerogative had the Lands extended for 
a Debt aue to her, and ouſted the Tenant by Elegit. Though the was 
ſatisfied her Debt, the Cretlicor could not have a Re-excent without 
a Scire Facias againſt the Debtor to ſhew Cauſe why a Re-extent ſhoult 
not iſſue forth, the Ofen being ſatisfied. Le. 272. pl. 366. Mich. 25 
& 26 Eliz. C. B. Lord Stattord's Caſe. 

24. A Man had Lands. delivered unto him in Execution upon an 
Elegit, ſuper quo he came into Court and ſuirmiſed that tis Difendant 
bad ot her Lands in the ſame County, and prayed anuther Klegit and had 
ir. Per Popham Ch. J. it the Party had taken the firſt Land upon che 
Delivery ot the Sheritt, he canuor aſterwards have a new Ex:eat; but 


N if 


— —— Aw. * 


Execution. 
if at the firſt Day of the Extent returned he waives it, then he may "EE: 
a new Extent ; and Judgment accordingly. Cro. E. 3 10. pl. 19. 
Mich. 35 & 36 Eliz. B. R. Hanger v. Fry. _ 


The one 25. A. has two ſeveral Judgmears againſt B—A, takes Executicz,y 
„ Elegit only on his Judgments , viz, t o Elegits, — By one he has on Hiety,— By the 
1 is return'd, 3 a 3 _—_ 

4 and tat per- Other he has the other we. and not only the Halt of the ſecons © 
haps upon Moiety, and good. | Becauſe both the Judgments were had in one ang 
the other the fame Term, which is as one Day in Law, and ſo they were of © 
the Sheri equal Date, Hardr. 23. pl. 9. Mich. 1655. in Scacc. Att. Gen. 1 
the whole . Andre w. 8 
Debt, vet > 


if Debt be brought in the mean Time, the Defendant ought to plead ir if any Thing be lexvicd 
Sid. 184. pl. 5. Paſch. 16 Car. 2. B. R. Glaſcock v. Morgan, N 


— — 
— : 


| i ; 26 Levying Goods only for Parcel upon Elegit is no Impediment, 55 
„ 15 e bur that he ſhall have other Elegit and ſhall take the Lands for the 5 
bl! © C cites Reſidue, but when the Elegit is ſued and Lands taken and the Re. 5 
1 per Curiam. turn filed, he ſhall have no further Execution. Lev. 92. Hill. 14 4 
1 | Sang Raym. & 15 Car. 2. B. R. Glaſcock v. Morgan. 7 
[11 ep. 1451. -” 
| | | Mich 13 Geo, FX 
Wil 27. Aſter Part of the Execution is ſatisfied by Elegit the Plain. 


Law. Quere, It he may have a ſecond Execution upon the firſt Fuds- 
ment. Sid. 184. pl. 5. Paſch. 16 Car. 2. B. R. Glaſcock v. 2 


0 | _ tilt may have Debt for the Relidue of the judgment by the Common 
ll 


0 28. If one has Judgment for 20 l. and ſues Elegit, and Sheriff re. 
Wl! turns that he has /evied 10 J. of his Goods and Chattles, and that he 
0 has no Lands; and after Lands come to bim Plaintitt thall have S:irc 
iff Facias to extend thoſe Lands; for it is the extending the Lands, and 
pot the ſuing the Writ that does conclude. Per Holt. 12 Mod. x56, 
0 Paſch. 12 W. 3. In Caſe ot Pullen v. Purbeck, 

I" 29. Execution on a Judgment was ſued by Elegit, and the Sheriff 
ll. levied ſome Goods in Part, but return'd that the Defendant had no Lands. 
| | The Court all held that upon this Return te Elegit was to be confrdered 
only as a Fieri Facias though Goods were levied, and that if the Defend. 
ant had been at large, the Plaintiff might have had a Ca. Sa. But if any 
Land had been extended on the Elegit the Plaintiff had been bound down 
to that Execution, 2 Ld. Raym. Rep. 1451. Mich. 13 Geo, Lan- 
caiter v. Fielder. | 


—— — <> 0 —— — —ͤ——— rc, 4 — 9 wy; a= page ac. — 


05 (Z. a) Execut on. 


| 0 , | 'D "a © yy 7 
0 Aſter Habere Facias Poſſeiſionem. 


. 1. PON an Habere Facias Seiſinam the Sheriff returned that he 
Ul! | offered to the Demandanr Sein of a third Part of the Lands, 
ll | by Metes and Bounds in Severalty, according to the Tenor of the Writ, and 
0 ſhe refused to accept the ſame. The Court would not agree to grant an 
| Alias Habere Facias Seiſinam at the Requeſt of the Demandant; For 
it would be an ill Precedent, and was never yet done. D. 278. b. pl. 
4 Mich. 10 & 11 Eliz. Anon, 


2, All 
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Execution. 


47 

7, All were put out of the Houſe which upon diligent Search could n 
be tound. Alter Perſons lodged ſecretly expulſed rhe Plaintiff again; on of Ley 
which Sheriff returned back to give Plaintitt tull Potlethon, but was 2/6, Hi 7 

ited, ſo that without Peril of his Lite he could not. The Court Jac. B. K. 
po arded a new Writ ; For that the fame was no Execution ot the firſt 
Writ and alſo awarded an Attachment againſt the Parties, Le. 145. 

| 202. Irin. 31 Eliz. B. R. Upton v. Wells. | 
F z. S. had Judgment in Hjeli ment, and by Habere Facias Poſſeſſio- S. P. ne it 
nem was put into Paſſeſſion, and ſoon atterwards the Defendant re-enter- 3 
ed, the N rut being returned, but not filed. Per Williams, the Plaintiſt nee Habere 
cannot have a new Writ ot Execution, but is put to his new Action, Facias Poſ- 
and it 1s not material whether the Writ was hled or not, tor it was rug, 
tally executed, tor it is in the Election of the Sheriff, whether he 9!" 007 70 


- b red 
will file or return that or not, 2 Browal. 216, Hill. 7 Jac. B. R. A 4 dia 


Style's Caſe. not appear 

that he ever 
was in Poſſeſſion by the Writ, for it was never returned; Sed per Coke Chief ſuſtice, it hath been 
often ruled that he may have a new Writ, if the firſt was not returned and Judgment accordingly. 
1 Roll Rep. 353. pl. 2 Paſch. 14 Jac. B. R. Pierſon v. Taverner. | 


4. Jadgment in Kjefiment, and upon an Habere Facias Poſſeſſionem 
the Sheriff returned that he offered to deliver Poſſeſſion to the Plaintiff; but 
he refuſed to accept it; It ſeems that the Plaintitt cannot have [another 
Hab. Fac, Potl. becauſe it appears by the Record that he retuſed to 
have the Potlethon, 2 Brownl. 168. Paſch. 10 Jac. C. B. Ferheritone's 
Caſe. 

5. If Poſſeſion be delivered upon Habere Facias Poſſeſſionem, or 
Grant of Execution, and it is avoided immediately by a new Force, there 
the Party may have a new Habere Facias Poſſelſionem or Grant of Re- 
ſtitution; but / after the Reſtitution awarded, the Party, enjoys quiet 
Poſſeron, and he be removed by a new Force, there he ought to reſort 
to a new Remedy; Per Holt. 12 Mod. 268, Hill. 11 W. 3. The 
King v. Harris, 


(A. b) Execution made, 


In what Caſes by the Sheriff; in what by the 
Coroner &c. | 


l. U ON a Certificate upon @ Statute Merchant it was returned, 

that the Detendant Nor eff Inventus ; the Canuſece ſaid that 
the Land lies in D. which is in the Cinque Ports, and therefore he prayed 
Writ to the Conſtable of Dover, and to the Warden of the Cinque Ports, to 
make Execution; For the Sheriff cannot make Execution there; and 
for this Cauſe his Prayer was granted to him; Quod Nota. Br. Exe- 


© cutioo, pl. 115. cites 21 E. 3. 49. 


2. Treſpaſs againſt three, of which the one is the Sheriff, by which 
upon liiue Proceſs iſſuæd to the Coroners, and two dere convicted, and the 
third who was Sheriff was acquitted, and yer Proceſs of Execution 
1ſved to the Coroners; For when it is once awarded to the Sheritk, and 
t0 the Coroners, it ſhall never reſort from the Coroners in this Plea. 

r. Execution, pl. 110. cites 2 H. 6. 12. 


3. Execution 
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48 Execution. 
is 3. Execution Was awarded of Lands in Durbam againſt bim who wa 
ſurety for the Peace in England, and the King ſhall ſend to the Bilhop 
ot Durham, or to his Chancellor, to make Execution, Br. Execution 
pl. 94. cites 1 E. 4. 10. N 


— 


(B. b) Obſtruction or Diſturbance of Execution what 
is; And the Offence thereof, and How relieved, 


1 Salk. 321. x, UoOſeſſion was delivered by Hab. Far. Poſſeſſ*. about 9 oClick in 
SY. the Morning, and towards 6 Clock at Night the Plaintiff was 
tavit. forcubly turned out of Poſſeſſion ; and theſe Matters being ſet forth 95 
Afﬀidavits, the Court held, that upon an Habere Fac.“ Polleſi,” it i; 
not a compleat Execution till Sheriff or his Bailiffs deliver 2 
to the Party, and are gone away; that if immediately after ſuch Exe. 
cution the Defendant turns him out of Poſſeſſion, it would be a Diſtut- 
bance of the Execution, for which an Attachment ouglit to go; but 
here they doubted, whether, after ſo many Hours Diſtance, it could 
be looked upon as a Diſtutbance of Execution; and therefore the 
Rule was, to ſhew Cauſe why an Attachment ſhould not go. 6 Mod, 

2). Mich. 2 Ann. B. R. Kingſdale v. Man, 
1 Salk. 3221. 2. Upon an Entry upon the Plaintiff the ſame Day he had Executi- 
| 7-5. on, the Court granted a new Habere Tac. Paſſeſſ. Per Powell J. t 


hoy the which Holt Ch. J. anſwered, fo they might F the firft Executions wert 


firſt Hab. not returned, otherwiſe not. yo Curia conceſſit. 6 Mod. 27. Mich, 
Fac. Pol. 2 Ahn. C. B. in Caſe of Kingſdale v. Man. 


was not re- 


turned, 


* 4 * „ ** 


(. b) Pleadings in Bar of Execution. 


I, OTE in Aſſiſe for Law, that. if the Conuſee of a Statute Mer- 

chant releaſes all bis Right in the Land to the Conuſor, yet the 
Conuſee may ſue Execution; Quod Nota. Br. Execution, pl. 82. cites 
25 All. 7. 

2. Scire Facias upon Arrearges of Annuity recovered in Writ of Annui- 
ty ; the Defendant pleaded that the Plaimiff has levied it by Fieri Facias 
and it was admitted for a good Plea, by which the Plaintiff anſwered 
to it; and yet Payment or Riens Arrear is no Plea without Acquittance. 
Br. Execution, pl. 18. cites 44 E. 3. 18. 

3. Executor fu Execution of Damages recover d by their Teftator, and 
the Defendant pleaded Acquittance of the Teftator, and Writ iſſued to 
warn the Executors to anſwer to the Acquittance, and the Wi rit returned 
ſerved, and they did not come, by which the Detendant went quit ; 
And fo ſee that a Garniſhment returned warned is peremptory. Br. 
Scire Facias, pl. 44. cites 47 E. 3. 24. 

4. A Man retovered Debt and after brought Scire Facias, and Delen- 
dant had broug bt Writ of Error of the fir ff Judgment and alleged it, this 
is no Plea in Bar. Br. Execution, pl. 136. cites 10 H. 6. 6. 

Br Scire . 5. Stire Facias upan Recovery of Debt and Damages; the Defendani 


acizs, pl. 6. ſaid, that at another Time the Plaintiff” ſued Scire Tacias and that itt 2 


Cites S, Sheriff levied the Money; Judgment &c. and there it is ſaid ans Fien 
acias 
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RE Execution. 49 
+ Facias is not of Record before Return thereof. Br. Execution, pl. 6. cites 


2 88 2 H 6. 24. 25 26. 17 ; a | i 
a "> KY upon Ca. $4. Anno 37 H. 8. and not adjudged here ; But in * Ibid. pl. 
„ 21 Hl. 6. 5. it was r:hearſed again, and there the Plaintiff was com- V, Lites 


endant : SC wl 
TS felled 57 anſwer to the D-/endant's Plea, and to he did, and therelore a j; i. aid is. 
if = oood Plea, cites 21 H. 6. 5. And rhe ſame Law it ſeems upon a taking of was adjudg- 


XE 7zhe Budy by Ca Sa. where no Writ 15s returned, but it was laid in Anno 5 Y 2 
WE: 0 - 30 aA N 8 f ca chat 
27 H. 6. 5. that in Anno f 19 E. 3. it was adjudged no Plea ; Quere. e ee 
[ 7 Ibid. | had levied 
3 . : 28 : by Fieri 
= Facias, and the Plairtiff awarded to arſwer it, by which he faid that the Sheriff had not levicd it, 
Prift ; and the other Contra. OW 6, ; a | 
+ Ibid pl. 52. cites 8 C accordingly, becauſe the Roll did not make Mention of it ; ner did he 


» i ; ſhew Acquittance nor Tally ot the Sheriff, by which Execution was awarded. 

= 

5 RX -». In Aſſiſe, the Seifn and Diſſei/in was found with Force, and the 
; RX Zhlamtiff had Fudgment to recover, and the Record was ſent into C. H. 
n by Mittimus, and alter came the Defendant and pleaded a Releaſe, and 
- RX7 projed Certificate out of the Rolls, and had it, and it was returned Tarde, 
- upon which came the Flaintiſ and prayed Capias pro Fine Regis, and 
it EX had it, becauſe the Releaſe is Maiter in Fatt, and the Certificate is return- 
4 „ Zarde, Br. Execution, pl. Y. cites 33 H. 6. 20, 21. 

e 8. And per Priſot, it Attaint be Jued, yer the Court ſhall award 
J. Execution upon the firſt Recovery. Ibid. 

9. Fut in Writ of Error, it it be Error apparent, the Party ſhall be 
i- lc by Mainpriſe ; hut it it be Error in Fats triable per Pais, the Party 
IN RT ſhall be committed to Priſon till it be tried. Ibid. 

Te = 10. Where a common Perſon recovers and ſues Execution by Elegitz 
h RX Fier: Facias or Capias ad Satislaciend', the Defendant cannot plead Re- 


ease, bur there he may have Audita Luerela or Seire Facias ad Cogniſcena” 
= Fatiunm; Contra agatnſt the King, but to ſue Scire Facias the Detendant 
bas Day in Court to plead. Br. Charters de Pardon, pl. 4. cites 34 H. 
6. 3. 50. & 35 H. 6. 1. 7737. 
11. Aan condemned and in Execution for 1001. pleaded Acquittance 
after 14 laßt Continuance, Br. Execution, pl. 73. Cites 21 H. 7. 30. 3 

12. Juz nent in Debt was had againſt an Heir on the Bond of his S. P. and a 

EX Arccitor by 1Vihii dicit. The Court held that che Plaintiff ſhould have Scire Faci- 

Ur no other Execution but by ws Elegit of all the Lands deſcended i being 


the in Fee to the Heir ol the ſaid Anceſtor being in the Hands ot the De- . 
Les x teridant, D. SI. A. pl. 62. Hill. 6 & 7 E. 6. Luſon's Caſe. Heir ro have 
"= Xecurion 


be plcaded Riens per Deſcent, but the Plea was held to come too late after judgment by Nihil dicit, 
and the Judgment ſhould be ſpecial, D. 244. 4 b. Mich, 14 & 18 Eliz. Henningham's Caſe. 


13. In a Scire Facias on a Judgment in Debt, Defendant pleads that 4 Le. 150. 
upon a Heri Facias the Sheriff of L. z0ck divers Sheep of Defendant's pl. 262. 
er the Debt, and yet detains them; And held good though he does r 

vot allege the Return of the Writ. Cro. E. 237. pl. 4. Trin. 33 8 C belt“ 
Eliz. B. R. Mountney v. Andie ws. accordingly ; 


a 1 | DP For the 
W Execuiio: i; lawfll though the Writ be not returned, and the Plaintiff has his Remedy agairſt the 
5 dhertff, If the Sheriff keeps the Goods the Party may have a new Execution, be auſe the 
other id yot an Execution with Satisfaction ; Bur if he delivers the Money or Goods taken in Exc- 


n- [en fo the Planitt's Attorney it is a ſufficicut Satisfaction. Godb. 21) pl. 311. Mich. 11 Jac, 
| C. Strobridge v. Archer. 


this 

1m 4. Scire Facias o have Execution of Land and Damages recyvered 
7 Hh Fjedment ; The Deſendant pleaded an Entry into the Land alter the 
Fic RE ulgmeat and beivie dhe Seclie Facias, but did not an/wer to the Da- 
4% e, and theretore the Flea was held ll, and Judgm-art that the 


O Plaintiff 


50. F xecution. 
Plaintiff have Execution of Land and Damages. Cfo. E. 330, pl. f. 
Trin. 36 Eliz. B. R. Kent v. Sponder. 1 1 
15. Scire Facias to have Execution of Damages; the Defendant plead. 
ed that the Plaintiff had aſſigned the Damages to the Ouren, and the Ye. 
riff by Proceſs out of the Excbeguer had extended his Land and the Plaintif 
demurred, becauſe it is nor a/ledged that the Sheriff bad returned the Ex. 
tet; but reſolved that the Plea was good; and that it a Sheriff levy 
Money by a Fieri Facias, though he doth not return the Writ the De. 
tendayt may allege it in Bar, Moor 368. pl. 671. Mich. 39 & 45 
Eliz. Hoe v. Belton. ; | | 
16. Scire F2cias is a Judicial Writ, and properly lies after the Year 
and Day after fuagment given and is ſo called, becauſe the Words of 
rhe Writ to the Sheritt be, Quod Scire Facias Pretar* F. (being the 
Detendant) Quod fit coram &e. oftenfurus ſi quid pro te habeat aut 
dicete ictar, quare &c. So as by the Writ it appeareth, that the De. 
tendant is to te warned to plead any Matter in Bar of Execution, ard 
therefore albeit it be a judicial Writ, yet becauſe the Defendanc 
may thereon plead, this Scire Facias is accounted in Law to be in na- 
rure of an Action ; and theretore a Releaſe of all Aitions is a good Bar 
of the ſame, and hkewiſe a Releaſe of Executions is a good Bar in a Sci. 
re Facias ; this Writ was given in this Cafe by the Statute of W. 2. 
tor at the Common Law it the Plaintiff hath ſucceeded [ſurceated] to 
fre Execution by Fieri Facias, or Leviri Facias, a Year and a Day, 
he hata been driven to his tew Original. Co, Litt. 290. b:. 
17. Plaintiit had Fradgment in an Aſſawt and Battery, The Defen. 
dant atrer Imparlance may plead Outlawry in the Plaintiff in Bar of a 


ta. 4 


Scire Facias brought by him. Jo. 239. pl. 3. Paſch. 7 Car. B. R. 


Wortley v. Savil. 


(D. b) Writ and Inquiſition. Return thereof. 


Ipo an Elegit the Sheriff returned, that he delivered to the 
; Plaintiff twenty Acres, which is Moiety of all the Defendant's 


= by gy Lands per rationabile Extentum ; The Court ſeemed in a Manner that 


dig alone it this Was ill, becauſe he did not return the Ing uiſition taken by the Oath at 
ought not 


de accordingly. D. 100. a. b. pl. 71. Trin. 1 Ma. 
turned; 


Bur in the Caſe of an Elegit, the Extent being to be made by the Inqueſt, and not by the Sheriff a- 
lone, it ought to be returned, other wiſe ; it is not good. D. 100. pl. 71. Marg. cites 5 Rep. Hoe's 
Cale, 90. a. 4 Rep. 14. Palmer's Caſe, and 67. Ful wood's Caſe, 


Where Ex I. 


ecution ts 


2. If the Sheriff g Dower by Writ to him directed, and does 
not return the Writ, yet ſhe is lawfully ſeiſed in Dower ; But other- 
wiſe it is in a Partition by Writ; for there a ſecond Fudgment ought to be 

iven. Cro. E. 17. pl. 8. Paſch. 24 Eliz. C. B. cited by Fenner to 
ave been adjudged 10 Eliz. in Aſhborough's Caſe. 
Elegit muſt be returned, but Extents upon Statutes need not; Arg. 
Godb. 83. Mich. 28 & 29 Eliz. 

4. Where a Man is taken upon'a Ca. Sa. the Execution is good though 
the Writ is not returned; and ſo of an Habere Facias S&iinam, and 10 
generally in all Writs of Execution where either Goods or Lands are 
to be taken, except in Elegit, and that muſt be returned, becauſe the 
Court may judge of the Suthciency or Inſufficiency ot the Inquiſition. 
4 Rep. 67. a. Hill. 33 Eliz. Fulwood's Caſe. 


5. Fudgmen 


the Fury, tor the Sherift himſelf cannot extend it ; and the Precedent. 
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Execution. 51 


7. Judement in Debt again A. and upon the Death of A. a Scare Ha- 
cias iſſued into the County ot Surry, and an Elegit in due Form Was 

ed and returned The Entry in the Roll was of an Award of an Flegit 
MViedietatem omnium Terrarum in Com” Surry & c. omitting que fneruut 

„ licti A. Die Fudicii verſus eum redditi. Although the Writ of E- 
re and et! Return are good, yet the Execution is erroneous becauſe 
ot the ſaid Omiſſion. Jenk. 298. cites Hob. 90. (pl. 122. Mich. 5 ac. 
in Cam. Scacc.] Kcer's Caſe, [alias, Keere v. Owen. ] 


—_—_— 


(E. b) Equity. 


1. N Flegit returned and filed being ont, and thereby without Reme- 
dy, was renewed by this Court to be executed, Toth. 146. 
cites 2 Car. Palmer v. Bolls; a 0 
2. To account for Profits upon Extent according to true Valuation, Accord? 


and nat to the extended Value, but not Uſe for thoſe Profits. Toth. 2 

154. cites 5 Car. not to the 
55 extended 

I Rate. Toth. 154. cites 2 Car. Lady Deancourt v. Hampſon. 


o 


3. A Re-extent was awarded upon a Statute, the Lands not being 
known on a ſormer Extent. Toth. 154 cites Trin. 5 Car. Chivers v. 
Bampton. | . 

4 The Plaintiff ſued out an Elegit, which not being well laid the Ex- Chan. Rep. 
tent was not good, but on a Bill in Equity the Money was decreed, % 
Joch. 154. 12 Car. Trion v. Michel. 3 


declared; 

| | : that if the 
Defendant would have proved that any Profits had been taken by the ſaid Extent, it would have re- 
lieved the Defendant for the fame, but failing of ſuch Proof, the Court ordered him to pay the 
Money on the Bond with Damages, 


5. Conuſee of a Statute extended it on an Infant, which was void, yet 

uity will re/ieve him afterwards. Lev. 197). Mich. 18 Car. 2. B. R. 
Middleton v. Shellis. 3 Pg 

6. Lands 5 a Fointreſs of the Value of Fool. per Ann. were ex- 
tended for a Debt prior to the Jointure, and upon the Inquiſition taken 
were delivered in Execution at a ib Part of the Value, but decreed 
that the intrinſick Value of the Premiſſes by the Year ſhall be ac- 
counted for ſince the Death of the Husband, and be applied to the 
Payment of the Principal, Intereſt and Coſts; and if not ſufficient the 
Jointreſs to make it good; But if more than ſufficient, then to repay 
to the Jointreſs ſo much thereof as has been received ſince the Death 
of her Husband. Fin. R. 197. Hill. 2) Car. 2. Jacob. v. Thasker. 


For more of Execution in General, See Debt, Dower, Fines and 


Recoveries, Judgments, Scire Facias, Superſedeas, and 
other Proper Titles. = 


Exccutors. 


- — — 


Fol. 906. 


1 
At the Com- 
mon Law 
neither the 
or next o 

Kin, had 25 
any Right . . 

to a Share (A) What Power the Ordinary has in Admini- 


in the In- : 
teſtatc's ſtrations. 
Eſtate, but 

the Ordina- 


was to 
ciftribute it according to his Conſcience to pions Uſes, and ſometimes the Wife and Children might 
be among the Number of thoſe whom he appointed to receive it, but the Law enſtruſted him with 
the ſole Diſpoſition of it. Afterwards, by the Scatute of Weſtm. 2. he was bound to pay the lu- 
te ſtate's Debrs ſo far as he had Aﬀets, which at the Common Law he was not bound to do, and an 
Action of Debt would then, and nor before, lie againſt him, if he did alien the Goods and not pay 
the Debts. Then the Statute of 31 E. 1. cap. 11. was made by which he was impowered to grant 
Adumuiſtration to the next of Kin, and moſt lawful Friend of the Inteſtate; avd by this Statue the 
Perſon to whom Adminiſtration was committed might have an Action to recover the Inteſtate's Eitate - 
for at the Common Law he had no Remedy. Burt then afterwards the Statute of 21 H. 8. Cap | 
Enacts, that the 1 ſhall grant Adminiſtration to the Widow or next of Kin of the Perſon de. 
ceaſed, or to both, and this was the firſt Law that gave any Iatereſt to the Wife, ro whom Admini. 
{tration being once granted, the Power of the Ordinary was determined, and he could not repeal it 
at his Pleafirre, as he might at the Common Law; bur after the making of this Statute many Mi. 
chicts did ſtill remain, becauſe the Adminiſtration being once committed, the Perſon to whom it 
was granted had the whole Eſtate, and the reſt of the Relations of the d:ceated were undone ; and 
therefore it his Children were under Age, or beyond the Seas, and a Stranger had got Admigiſtra— 
tion it would have been a Bar to them. And thus it continucd for many Years, the Ordinary fl 
m king Diftribution as he thought fit, taking only a Bond from the Perſon to whom he granted Au- 
miniſtration for the Purpoſes aforeſaid, and ſomet mes to diſpoſe of the Surpluſage as be ſhould direct, 
and no Prohibition was granted to remedy theſe Inconveniences till about the 12th Year of King 
James the firſt. But now by the Act of 22 & 23 Car. 2. cap. 10. a good Remedy is provided 
againſt theſe Miſchiefs, and it 1s ſuch which rakes away the Cauſes thereof, which is, that the Ad- 
miniftrator ſhall not have the whole Eſtate, but that a Diſtribution ſhall be made; The Title of the 
Act ſhews the Meaning thereof ro be for the beiter Settlement of the Inteftate's Eſtate, and the 
Body of it ſhews how Diitribution ſhall be made, fo that fuch Bonds which. were uſually given by 
the Adminiſtrator before this Law, to make Diſtribution as the Ordinary ſhould direct, are now 
taken away, and other Forms are preſcribed ; and there can be no Remedy taken upon (ſuch new 
Bonds till the Ordinary hath appointed the Diſtribution, ſo that in Effect this Act makes the Will 
of a Perſon dying Inteſtate, and tells what ſhare his Relations ſhall have, and it is probable that the 
Cuſtom of London might guide the Parliament in the making of this Law, which Cuſtom diftribut-y 
the Eſtate of a Freeman amonglt his Wife and Children; Per Pollexten ; Arg. 3 Mod. 56, 60. Hill, 


36 Car. 2. B. K. in Caſe of Palmer v. Allicock. 


Jo. 196: AS the Common. Law the Ordinary could not habe Action to 


Executors. 


ill. 3 Car, recover any Debt of the Teftator. 18 Þ, 6. 23. b. Pl. Com; 
45 277. h. Gresbrook againſt Fox. 8 Rep. 135. b. Sir Fobu Ned- 

ones v. hams Caſe. 

Koe, d. P 


by three juſtices (abſente Crooke) but if the Debtor would voluntarily pay it to the Ordinary, 
then he might receive it and diſtribute it well as other Goods of the Teſtator in Pios Uſus. 


S. P. Br 2. At Common Law he might have Treſpaſs for Goods taken out 
Adminiſtra- of his Doſſeſſion. P 


tor, pl. 44. : 
Cites F. N B. 21.}{M}——S.P per Fineux, Ibid. pl. 50. cites 11 H. 4.12.——P. N. B. (D) favs 


that the Ordinary at this Day may have Action in ſuch Caſe, but not tor taking them out of his 
Poſſcihon who died Inteſtate, as Adminiſtrators may have,—-2 Inſt. 398. S. P. 


6 F. Th 3. At Common Law no Action would lie againſt the Ordinary. 
diba 18 . 6. 23. b. Pl. Com. 277. Cresbruk againſt Fox, 


Brook ſays it ſeems, that at Common Law note 
ay 


tor, pl. 19 ; 
Cites 11 H. 4. and ſays quod contrarium eft. 
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may have Adminiſtration but the Ordinary, who ſhall be impleaded, but ſhall not implead, nor ar 
this Day. Br Adminiſtration, pl. 44. | 

If the Ordinary took the Goods into his Poſſeſſion he was liable by the Common Law; And the 
Staru'e of Weſtm. 2. Cap. 19. Cum poſt Mortem &c was made in affirmaoce of the Con:mon Law. 
5. Kep. 33. . Trin. 37 Eliz. C. B. the ſecond Reſolution in Snelling's Cate. 


* 


Now by the Statute Weſtm. 2. cap. 19. an Action lies againſt If a Man 
Pha Ordinary. 15 ID. 6, 23. b, 10. C. 277. [b.] Gresbroock a- die inte ſtate, 


and the Bi- 


4 gainft Fox. op will 


5 . # 1 not commit - 
the Adminiſtration, Action of Debt lies againſt him, yet the Ordinary cannot bring Action, and he ſhall 


4 he named Ordinary, and yet he is not bound to declart in his Count how he is Ordinary. Br. Ordinary, 


pl, 21. cites 11 H. 4 72. 


5. But he cannot have an Action by | the Statute, 18 I), 6. 23. b. Br. Admi- 


Y Pl. Com. 277. b. Gresbrook againſt . niſtrator, 


bes +1 pl 19. cies 
11 H. 4 72. S. P. but the Admiſtrator ſhall have the Action by the Statutes ———— By the ſaid Sta- 
tute of 13. E. 1. cap. 19. it was enacted that where an Inte ſtate dies in Debt, and the Goods come to 


| : the Ordinary to be diſpoſed, in this Caſe the Ordinary ſhall ſatisfy the Debts ſo far as the Goods extend in 


ſuch Sort as the Executors of ſuch | Perſons ſhould have done in Caſe he had made a Teſtament. 

Unleſs ſome of the Goods and Chattels came to the Hands and Poſleſſion of the Ordinary, he was 
not to be charged by the Common Law; but if they came to his Hands, and he would neither Ad- 
miniſter and pay the Debts and Duties himſelf, nor commit them over to the Kin and Friends of the 
Inte ſtate that would, the Common Law did ar him and ſo does this Act, whieh is made in 
Affirmance of it. 2 Inſt. 398. ——— And lee 2 Init. 397, 398. tor the Expoſition ther-of. 


6. The Ordinary cannot releaſe any Debt of the Teſtator before Sms 4, 


Adminiſtration granted. 18 b. 23. b. | 3 
releaſe an Action, and yet he can have none. Co. Litt. 292, verſus Principium.— — Keil w. 127, 


a. pl. go, Caſus incerti Temporis, Anon. S. P. argued that he could not, but Keble held to the 


8 Contr ar Y. 


7. So a fortiori he tannot releaſe after Adminiſtration granted, 


N Contra 18 P. 6 23. bv. 


8. But it Treſpaſs be done to the Goods in Poſſeſſion of the Ordi- 
nary, the Ordmarp may releaſe, and this Releaſe ſhall be a good 


% HINT the Admnittrator made after. 18 0. 6. 23. 

I „0. 23. E yt 5 . 

9. Rot. of Parliament, 1 H. 5 Numb. 13. King H. 4. made di- 
vers Execators, Who retuſed, becauſe they had not ſufficient for 
Debts and Legacies, by which Diſpoticio Teſtamenti Bouorum & Ca- 
tallorum hujulmodi ad dictum Conſanguineum noſtrum (whoa was 
the Archbithop ot Canterbury) tanquam ad Ordinarium de |ure per- 


tineret a, Bona & Catalla przdicta pro Satisfactione æ Solutione 


Tais przdictis impiendis venditioni publice expont deberent gc. 
upon which the King took the Goods tor the Value, to be paid to 


the Executors àtcording to the Mill #c. and this or damned in Par⸗ 
2 that the Executor ſhould not be lued by the Creoi⸗ 


10. It after a Caveat put in that Adminiſtration ſhall not be granted, 
Adminiſtraton be granted to another, it is good. Per 3 1 
Roll Rep. 191. pl. 30. Paſch. 13 Jac. B. R. Hitching v. Glover. 

rr. It one is intitled to have Adminiſtration and the Ordinary re- 
ſuſes to gram it, a good Action lies againſt him; Arg. Cart. 126. cites 


: it as the Opinion ot Crooke and Harvey. Mich. 3 Car. 1. 


12. er Keeling Ch. J. and Twiſden, 4 Caveat is of no Force to Sid. 371. 
inder the Grant of Adminiſtration ; For it is not a judicial Act of the Trin. 29. 


Court, but 55 only a Memorandum entred by a Clerk in Court to give SAS. Ay 


5 je S. C and by 
-aution, not any Record of the Court, and this Court can as well name of Off 


judge ol it as the Delegates, Lev. 187. Trin. 18 Car. 2. B. R. ley v. 3ctt, 
Offley v. Beets, 8 
P 13. Man- 


54 Executors. 


13. Mandamus to grant 1 to the Wite of the Iateſtate gy 
next of Kin, and it was ſhewed, That there was a Will pretended . 
low, and adjudged no Will ; and there being an Appeal from that Sen. 
rence, which being a Suſpenſion thereof, the Rule tor the Marg, 
mus was diſcharged, per Cur. ) Mod. 143. Hill. 1 Ann. B. R. 
Steward v. Eddy. 

14. A Queftion was, Whether a Man might be ſued in the Spit. 
tual Court for taking away the Goods of the Inteſtate from the Admi nigra. 
tor, or whether a Prohibition ſhould go? Refolv'd, That there ſhould 
be a Prohibition; For when the Adminiſtrator is made the Power ot 
the Ordinary is determined, and there being a compleat Remedy 48 
Common Law for the Adminiſtrator in an Action of 'T'rover, the Party 
would by this Means be doubly haraſſed; For an Ex communication 
could never be pleaded in Bar of Action of Trover. By the Statute 
Law the Ordinary muſt grant Adminiſtration, and then his Power ig 
determined, and the Adminiſtrator, when pur in by the Ordinary 
derives his Power not from the Ordinary but the Law. 10 Mod. 21 
Paſch. 10 Ann. B. R. Sadler v. Daniel. 


ꝛ 


(A; 2) Adminiſtrator or Executor; How conſidered, 


wes 6 XECUTOR is but as an Aztorney for the Deceaſed, Roll. 


are but the Rep. 147. cites 14 H. 6. 14. 

Miniſters 

and Diſpenſers or Diſtributors of their Teſtator's Goods. Went. Off. Executor, $8.———H i; 
in the Nature of one that has the Cuſtody of anothers Goods. Wentw. OF. Executor, 113. 


Executor, 2 Note, That an Executor cannot be 4 Truftee unleſs he have an ef. 
1 pecial Grtt in the Will, and that he may then be in Truſt, otherwise 


Trudee, the general Truſt of an Executor is to pay Debts and Legacies, and of 
he being to the Surpluſage to account to the Ordinary in pios Uſus. Cary,s Rey. 
execute the 28, 29 Citcs 44 Eliz. 8 Jnne, 1602. 

Teſtatoris | 

Will, and therefore called an Exccutor per Ld, C. Parker. Wms's. Rep. Trin. 1719. 548. in 
Caſe of Farrington v Knightley. ——— And atrer his Lordſhip ſaid, that this is the Reaſon why 
the Spiritual Court cannot compel a Diſtribution, becauſe they cannot entoror the Execution of 4 
Truſt, Ibid. 549. 


And it 1 3. Executor is in Law Te/tator's A/fgnee by the very making hin 


make A. my Executor. Wentw. Off. Ex. 100. 

Executor 

and ſay no more, and A. dies inteftate withouz diſpoſing in his Life-time of this Perfonal Eſtate, my 

next of Kin, and not the next of Kin of my Executor, ſhall have Adminiſtration De bonis non, to- 

gether with all my Perſonal Ftate, per Ld. C. Parker, Wms's. Rep. 553. in the fame Caſe above. 

He is a Truſtee for a Legatee with reſpect to the Legacy, and this is the only Reaſon why 

the Legatee may * his Bill m Equity againſt the Executor for a Legacy, ſuppoſing it to be: 

12 Per Ld. C Parker. Mich. 1716. Wms's. Rep. 575, 576. in Caſe of Winde v. Jekyl an! 

ne. 

It is a fandamental Rule in a Court of 5 5%. that an Executor is but a Truſtee ; Per Powis | 

ſitting in Chancery in the Ablence of the Chancellor. 2 Wrmy's, Rep. 161. Trin. 1723. 


He has as 4- Since the Statute of Diſtributions Adminiſtrators and next of 


fixed an In- Kin is like Executor and Legatee, or rather they are Executor ani 
te reſt as an * 


Executor Letgatee in Law. Arg. 12 Mod. 621. Hill. 3 W. 3. In Cale © 
per Holt Blackborough v. Davis. 
. 

Wyrms's. Rep. 43. Paſch. 1701. in S. C. 
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12 Bae, 9 
> x : . . . 
4 Y ; (B) What Power the Ordinary has tou -hing Teſta- FS, 
1 ments; And to prove them Cc. LENS 
7s | gy 
4 | OT. Parlamenti No. 23. the Commons pray that FT 
_ act | Executors be not hereatrer poor age to ＋ 2 to N 
1 : ent or to carry any Inventory of Goods or the cites $ C. 
y = r Ordmaries or their Ockicials. Commiſlaries, 
2 XX Ofticers or Miniſters 4 5 the Wer = WL the Goods of 
e | e upon Pain to torſeit tre alnnages. 
1 the Teſtator are up 2 RAA 
3, = Anſwer to this and to the other Part of the Petition. 5 
I 2. The King hath charged the Lords Spiritual thereof to ordain | 
due Remedy, and il they do not the King will have it well in 
Memory, and cauſe to amend it in Time to come. | 
- ka z. When the King is made an Execiitor of the lait Will and Teſta- 
ment of any other, the King does appoint certain Perſons to take the 
Execution of the Will upon them (againſt whom ſuch as have Cauſe ot 
Suit may bring their Action) and appoint others to take the Ac- 
1 count, See Rot. Par. 15 H. 6. Katherine Queen Dowager ot England, 


Mother of H. 6. made her laſt Will and Teſtament, and thereot con- 
iſtituted K. H 6. her Sole Executor, and thereupon the King appoint— 
„ ed Robert Rolleſton, Clerk, Keeper of the great Wardrobe, John 
Mlerſton and Richard Abreed Eſquires, ro Execute the ſaid Will by 

the Overlight ot the Cardinal, the Duke of Gloc' and the Biſhop of 
& Linc' or two ot them to whom they ſhould account. 4 Inſt. 335. 


. 
EY «7 : ooo * - 
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(B. 2) By whom as Executor the Probate may be; 
| And before whom, and How. 


KH? Eſtament proved before the Archdeacon or the S-qneflratry is 
good. Contra of Excommunication. Br. Teſtament pl. 25. 

Tempore E. 3. Itin. North. 

2. Teſtament proved before the Comiſſary is well proved; but he 
FF cannor certify Excommunication. Br. Teſtament, pl. 12. cites 
S "E 4 14 
| 3. A Teſtament proved before the Commiſſary of the Biſhop is ſuſſici- 
ent &c. And a Teſtament proved before the Sequeſtrators of the Arc h 
deacon of fuch a Place, and his Seal pur thereunto is ſufficient. For 
all Teſtaments cannot be proved before the Ordinary himſelf, and 
8 Properly the Probate of the Will does belong unto him to whoin the 
| dequeſtration doth belong. Perk. S. 490. 

4. A Teſtament proved before any Officer of the Ordinary deputed to 
the ſame is fufticient 3 But always when the King's Court writes unto 
a Othcer Spiritual, they ought to write unto him who is immedia'e 
Officer ot the Court, which is the Biſhop nimſelt. Perk. S. 491. 
6 5 The Teſtament ought always to be proved by the Executors or une 

8 * them at the leaſt. Perk. S. 434. 

& | 1 And if there be three Executors, and two of them will not prove the Action b 
bat . » nor meddle with the Goods of the Deceaſed, and the other Fxe- a e 
= : ”r proves the Will notwichſtanding this retuſal made by the other tors a= 

o who were made Executors, and notwithſtanding that the Will Prova's by 


Were onc 15 nv 


1 Executors. 


next ot Kin, and it was ſhewe 
low, and adjudged no Will; and there being an Appeal from that Se. 
rence, which being a Suſpenſion thereof, the Rule tor the Marg, 
mus was diſcharged, per Cur. 7 Mod. 143. Hill. 1 Ann. B. R 
Steward v. Eddy. 

14. A Queftion was, Whether a Man might be ſued in the Spit. 
tual Court for taking away the Goods of the Inteſtate from the Admini};1. 
tor, or whether a Prohibition ſhould go? Reſolv'd, That there ſhould 


13. Mandamus to grant W oft to the Wite of the Inteſtate / 
„That there was a Will pretended |, 4 


be a Prohibition; For when the Adminiſtrator is made the Power f 


the Ordinary is determined, and there being a compleat Remedy 48 
Common Law for the Adminiſtrator in an Action of Trover, the Party 


would by this Means be doubly haraſſed; For an Ex communication 3 


could never be pleaded in Bar of Action of Trover. By the Statute 
Law the Ordinary muſt grant Adminiſtration, and then his Power ig 
determined, and the Adminiſtrator, when put in by the Ordinary 
derives his Power not from the Ordinary but the Law. 10 Mod. 21, 
Paſch. 10 Ann. B. R. Sadler v. Daniel. 


— 


(A* 2) Adminiſtrator or Executor; How coalidered, 


1 X ECU TOR is but as an Attorney for the Deceaſed. Roll, 


are but the Rep. 147. cites 14 H. 6. 14. 


Miniſters | 
and Diſpenſers or Diſtributors of their Teſtator's Goods. Went. Off. Executor, 88. fle i; 


in the Nature of one that has the Cuſtody of anothers Goods. Wentw. OF. Executor, 113. 


Executor, 2 Note, That an Executor cannot be 4 Truftee unleſi he have an ef. 
from his pecial Gift in the Will, and that he may then be in Truſt, otherwiſ: 


_— "Ig: the general Truſt of an Executor is to pay Debts and Legacies, and of 


he being to the Surpluſage to account to the Ordinary in pios Uſus. Cary Rey, 
execute the 28, 29 citcs 44 Eliz. 8 Jnne, 1602. 

Teſtatoris ä 

Will, and therefore called an Exccutor per Ld, C. Parker. Wrms's. Rep. Trin. 1719. 648. in 
Caſe of Farrington v Knightley. — And atter his Lordſhip ſaid, that this is the Reaſon why 
the Spiritual Court cannot compel a Diſtribution, becauſe they cannot entorce the Execution of 


Truſt, Ibid. 549. 


And it 1 3. Executor is in Law Te/tator's Aſignee by the very making hin 


make A. my Executor. Wentw. Off. Ex. 100. 

Executor 

and ſay no more, and A. dies inteftate withouꝛ diſpoſing in his Lie- time of this Perfonal Eſtate, my 

next of Kin, and not the next of Kin of my Executor, ſhall have Adminiſtration De bonis non, to- 

gether with all my Perſonal Ftate, per Ld. C. Parker. Wrms's. Rep. 553. in the fame Caſe abore. 

He is a Truſtee for a Legatee with reſpect to the Legacy, and this is the only Reaſon why 

the Legatee may bring his Bill in Equity againſt the Executor for a Legacy, ſuppoſing it to be 

Tron Per Ld. C Parker. Mich. 1716. Wms's. Rep. 575, 576. in Cafe of Winde v. Jekyl ant 
ne. 

Ir is a fandamental Rule in a Court of Equity, that an Executor is but a Truſtee ; Per Powis |: 

ſitting in Chancery in the Ablence of the Chancellor. 2 Was's. Rep. 161. Trin. 1723. 


He has as 4. Since the Statute of Diſtributions Adminiſtrators and next of 
hxed an In. Kin is like Executor and Legatee, or rather they are Executor ant 
te reſt as au 1 © G- of 
3 gatee in Law. Arg. 12 Mod. 621. Hill. 3 W. 3. ln Cale © 
per Holt Blackborough v. Davis. 
Ch. . 

Wrms's. Rep. 43. Paſch. 1701. in S. C. 
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(B) What Power the Ordinary has tou hing Teſta- 
ments; And to prove them &c. 


1 H. 5. OT. Parlamenti No. 23. the Commons pray that 
* Executors be not hereatter compelled to travail to 


4. 
(Za 


Fol. 915. 
N e 


Inſt. 335. 


| £ 74 
dove Teſtament or to carry any Inventory ot Goods ok the cites $ C- 


5 mart ir Oifici, ſarics 

to the Ordmaries or their Olficialts, Commiſlaries, 
Skkcers ot Miniſters out of the Deanery in wich the Gaods of 
the Teſtator are up on Pain to torteir treble Damages. 


Anſwer to this and to the other Part of the Pericion, 


2. The Ring hath charged the Lords Spiritual thereof to ornaitn 


due Remedy, and if they do not the King will have it well in 


Memory, and cauſe to ainend it in Time to come. | 

z. When the King is made an Executor of the laſt Will and Teſta- 
ment of any other, the King does appoint certain Perſons to take the 
Execution of the Will pon them (againſt whom ſuch as have Caule ot 
Suit may bring their Action) and appoint others to take the Ac- 
count, See Rot. Par. 15 H. 6. Katherine Queen Dowager ot England, 
Mother of H. 6. made her laſt Will and Teſtament, and thereot con- 
ſtituted K. H 6. her Sole Executor, and thereupon the King appoint=- 
ed Robert Rolleſton, Clerk, Keeper of the great Wardrobe, John 
Merſton and Richard Abreed Eſquires, ro Execute the ſaid Will by 
the Overlight ot the Cardinal, the Duke of Gloc* and the Bithop of 
Linc' or two of them to whom they ſhould account. 4 Inſt. 335. 


ER * a . * - 
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(B. 2) By whom as Executor the Probate may be; 
And before whom, and How. 


I. Eſtament proved before the Archdeacon or the S-gneftratoy is 


good. Contra of Excommunication. Br. Teſtament pl. 25. 
Tempore E. 3. Itin. North. 


2. Teſtament proved before the Comiſſary is well proved; but he 


cannot certify Excommunication. Br. Teſtament, pl. 12. cites 


7E 4. 14 

3. A Teſtament proved before the Commiſſary of the Biſhop is ſaſſici- 
ent &c. And a Teſtament proved before the Sequeſtrators of the Arc h- 
deacon of ſuch a Place, and his Seal put thereunto is ſufficient. For 
all Teſtaments cannot be proved before the Ordinary himſelf, and 
properly the Probate of the Will does belong unto him to who the 
dequeſtration doth belong. Perk. S. 490. | 

4. 4 Teſtament proved before any Officer of the Ordinary deputed to 
the ſame is ſufficient ; But always when the King's Court writes unto 


any Officer Spiritual, they ought to write unto him who is immedia'e. 


Officer ot the Court, which is the Biſhop nimſelt. Perk. S. 491. 
5 The Teſtament ought always to be proved by the Executors or une 
of them at the leaſt. Perk. S. 484. 
1 And it there be three Executors, and two of them will not prove the 
bor meddle with the Goods of the Deceaſed, and the other Fxe- 


FILA 


Fol. 907. 


Act ion by 


tu o xe u- 


cutor proves the Will not w ichſtanding this retuſal made by the other tors and 


to who were made Executors, and notwithſtanding that the Will 


Proba“: by 


Were onc 15 no 


FE xecutors. 


Plea in were proved by the third Executor only, yet the other two Execute: 
1 and either of them may intermeddle with the Goods of the Teſtator, 454 
Monat 4 adminifler them at what Time ſoever they will; becauſe that when the 
Stroud. WII is proved, they cannot be put out of the Will; and the ſame 
Will gives them Title to adminiſter the Goods of the Teſtator, 2 
well as it gives Title unto him who proves the Will, inſomuch 4 
notwithſtanding that they never adminiſter, and he who proves the 
Will will bring an Action as Executor of the ſame Will; Ir behoye, 
him to bring an Action in all their three Names; But they ſhall not be 

charged as Executors before they adminiſter, Perk. S. 485. 
The proving a Will is thus; They ate to exhibit the Will into the 
Biſhop's Courr, and there they are to bring the Witneſſes who are 
there to be ſworn, and the Biſhop's Officers are to keep the Original 
Will, and certify the Copy thereof in Parchment under the Bithoy', 
Seal of Office, which Parehment ſo ſealed is called the Will proved. 

Bacon's Uſe of the Law. 6). 5 1 
8. It a Lord hath Probate of Teftaments made within the Precinct of his 
Manor, he cannot prove a Teſtament made out of the Precinct ot his 

Manor. 2 Inft. 231. 8 
Mo. 145. 9. If where there are not Bona Netabilia in diverſe Dioceſſes ſo as of 
pl. 288. Right the Probat belongs not to the Metropolitan, and yet the Will 
3 is prov'd before him, this is not merely void, but is of Force till re- 
ehen vers'd by ſome Sentence upon Appeal. Went. Ott. Ex. 47. cites it as 


* * 
2 LM 


as to the er : 
granting of refolv'd, 22 Eliz. in Caſe of Veer v. Jeoffries. 


Adminittra- TTY 
tion, and not as to the proving of Wills, 


Mo. 145.pl. 10. But if One has Bona Notabilia in diverſe Dioceſes or in a P. 
288. ciresit culiar and a Dicceſe a Probate betore the particular Biſhop within 
—_ 1 „% whoſe Dioceſe Part of the Goods are, is utterly void wirnout any 
T. as to Ine R - » . . 7 
Grant of Ad Reverſal. So alſo of proving in ſome Peculiar. Went, Off. Ex. 47. 
miniſtration, 11. It there are Bona Notabilia in beth Dioceſes of York and Cant, 
but ſays no- and in two ſeveral Dioceſes of each Province, Probate muſt be before the 
— * ſeveral Metropolitans; But it Bona Notabilia are not in ſeveral Dio- 
Wills. ceſes in either Province, then Probate mult be before the particular Bi- 
ſhops in thoſe ſeveral Dioceſes where the Goods are. Went. Ott. Ex. 47. 
12. But it in one Province Teſtator had Goods in diverſe Diocceſes, 
and in the other Province but in one Dioceſe; In the one Caſe the Arch- 
biſhop ſhall have the Probate, and the particular Bithop in the other 
Caſe, And in like Manner in peculiar Juriſdictions. Went. Off. 
An Fxecu- Ex. 47. 3 
tor Tempo- 13. B. is made Executor for 10 Tears, and afterwards C is to be Ex- 
rary proved oper, B. proves the Will, and then the 10 Years expire; the Queſtion was, 
— 1 Whether C. ought to prove the Will again, or whether he might ad- 
torſhip ceaſ. Miniſter without any other Probate? And it was held by Finch, that 
ed and B's the Probate of the Will by B. ſhould not determine the Election of C. 
began. B. but that he might be at Liberty to take the Executorſhip upon him, 
1 or refule it; but if he pleaded, he might adminiſter without any tat- 


other Pro- ther Probate. Freem. Rep. 313. pl. 385. Mich 1675. in Canc. Anon. 


bare of the : 
Will by him. Per Lord Keeper, Chancery Caſes. 265. Mich. 27 Car. 2. Anon, 


Vern. 252 14. A ſmall Legatee has been ſworn to prove a Will. Arg. Vent. 351. 


Mich. 1684 Micn. 32 Car. 2. 


P Lord . = 
. its uſually ſo, that where a Man was a Leeatee if it was an inconſiderable Legacy as 5 5. (ot 


5 |, to a Mn of Quality) that he ſhould nevertheleſs be a Witneſs to prove the Will. 
25 Ces. 2 


* . 2 


GS... 14.25 py 


— 


Executors. 57 
| Mn 18 
+ Executor dies before Probate of the Will, his Executor can- When he 
e to prove that Will, but Adminiſtaation ought to be 9 
mere Cum Teftamento annex? to the Reſiduarę Legaree it thete be 1 
3 or elſe to the next ot Kin according to the Reſolution in Iſted's Jeſtator 


; | . 200, Mich. 1683. Day v. Chapfield. died Inteſ- 
Cate, in W = 5 : : 4 f iow Cob. 
614 Ha ton v. Wolfe. — And though the Executor adminiſtred ſome Goods, yet an immediate 


6 


J dwiaratton muſt be granted. Per Holt. Ch. J. 1 Salk. 308. in Wangtord's Cale. 


15, When a Will is proved per Teſtes in the Spiritual Court they muſt 
deliver the Will to the Executor, and a Mandamus lies tor that Purpoſe 
if they refuſe. Per Holt Ch. J. Comb. 289. Trin. 6 W. & M. in 
B. R. in Caſe of Cox v. Web, _ | 5 EE 

17% A Mandamus iſſued to grant a Probate of a Will; the Ordinary 12 * 
returned, that the Executor was a Perſon abſconding, and inc apax &c. il; dingly. 
This Return was held ill, becauſe there is a Will admitted, and fince —; Selk. 
the Teſtator thought him a proper Perſon to be intruſt?1 with his At- 162. 5s. C. 
fairs, the Ordinary ſhall nor adjudge him otherwiſe upon any Diſabi- a eee 
lity ariſing from the Common Law ; neither can the Ordinary inſiſt Kg“ 
upon Security from the Executor, becauſe the Teſtatot thought him Raym. Rep. 
ſutficient, and ne hath a Temporal Right, which he cannot ſue for be- 262. S. C. 
fore Probate; and there have been no Precedents of this Nature; and accordingly. 
a peremptory Mandamus was granted. 1 Salk. 299. pl; 11. Mich, SS 01% 


, C. ruled 
10 W. 3. B. R. The King v. Raynes. tay 


| in H. R. 
but ſays; that on a Bill in Chancery the Court decreed him not to intermeddle any further than ty 
ſatisfy a Legacy given to himſelf. 


18. None can prove the Will bat he who is named Executor in the 
Will. + Salk. 308. Mich. 11 W. 3. C. B. 

19. The Hat. H 8. never intended to leſſen the Juriſdiction of the 
Ecclefialtical Court as to the Probate of Wills, and to grant a Prohibi- 
tian might be inconvenient for; without Probate the Executor cannot ſue 
tor Debts, which by this Means may be loſt and the Will unpertorm'd. 
As 1or granting it gnoad the Land, (though this was the Practice hereto- 
tete, (Sce 2 Roll 315. 1 Sid. 141.) it would be vain, becauſe it is no 
Evidence either Po of Con, in any Court of Law, but a Proceeding 
Coram non Judice ; yer it is good as to the Goods, 2 Salk. 552. 
Mich, 1 Ann. B R. Partridge's Caſe. 

20. Wife ana Executrix of a Popiſh Recuſant is diſabled to prove his 
Will, by the general Clauſe of the Starure FE liz. 4. cap. 22. and not 
22 by the Proviſo. 3 Salk. 133. Mich. 3 Ann. B. R. The Queen 
v. Ride | 

21. Prohibition was granted in a Suit in the Spiritual Court for re- 
voting the Probate of a Will becauſe granted to a Perſon that became a 
Bankrupt. Show. 293. Trin. 3 W. & M. Hill v. Mills. 

22. 25 Ceo. 2. Made for avoiding Doubts, &s to the Atteſtation of 
Wills and Coditils enatts, That if any Perſon after the eath of Fune 
1752, to whom any beneficial! Deviſe, Legacy, Eftate, Gift or Appointment 
of affeFing any Real vv Perſonal Eſtate except Charges on Lands Ec. 


Fe Payment of Debts ſhalt be thereby given, ſuch Deviſe Sc. ſhall, ſo far 
h as concerns ſuch Perſon arteſting ſuch Execution, or any Perſon clatm- 


mz under him, be utterly void, and he ſhall be admitted a mags to the 
Execution notwithſtanding ſuch Deviſe Ec. and that any Creditor whoſe 
Debt is fo charged, ſhall notwith/tanding be admitted as a Witneſs ; And 


| That ſo ſhall any Legatee who has been paid, or ſhall releaſe or refuſe his 


Legacy upon Tender — before he gives his Teftimony, Provided that 
after Tender and Refuſal he ſhall be barred from th: Leg ach, but after Ac- 
| | Q | ceptance 


— 
„ — — 


Executors. 


— 


ceptance he may retain the ſame though the Will be afterwards adjudged 
voi; And further enatts, That Legatee atteſting and dying in Teſtaty, 
Lifc-time, or before he has received or refuſed his Legacy, hall be eemeq ; 
legal Witneſs, Provided that the Credit of ſuch Witneſs ſhall be conj;der(4 
and determined by the Court, "0 

Provided that this At? ſhall not extend to any Heir at Law, or Devil, 
in a prior Will or Codicil executed according to the ſaid recited AG, ;, 
any claiming under them reſpettively, who has been in quiet Poſſe/ſ;;y 
for the Space of two Years next preceding the 6th Day of May, in th. 
Year of our Lord, 1151. as to ſuch Lands, Tenements, and Heredia. 
ments, whereof he has been in quiet Poſſeſſion as aforeſaid; and ſpal 
not extend to any Will or Codicih, the Validity or due Execution where, 
hath been conteſted in any Suit in Law or Equity commenced by the Hiir of 
ſuch Deviſor, or the Deviſee in any ſuch prior Will or Codicil, for recover. 
ing the Lands, Tenements Cc. mentioned to be deviſed in any Will or C11. 
cil ſo conteſted, or any Part thereof, or for obtaining any other Tudgement 
or Decree relative thereto, on or before the ſaid 61h Day of May, 1151, 
and which has been already determined in Favour of ſuch Heir at Law, 
or Deviſee in ſuch prior Will or Codicil, or any Perſon claiming under 
them reſpetFively, or which is ſtill depending, and has been proſecuted 
with due Diligence; but the Validity of every ſuch Will or Codicil, 
and the Competency of the Witneſſes thereto, ſhall be adjudged and datermi. 
ned in the [ame Manner, to all Intents and Purpoſes, as if this AF had 
never been made. | | 

Provided that no Poſſeſſion of any Heir at Law, or Deviſee in ſuch prior 
Will or Codicil as aforeſaid, or of any Perſon claiming under them reſpec. 
tively, which is conſiſtent with, or may be warramed by or under, any 
Will or Codicil atteſted according to the true Intent and Meaning of this Ad, 
or where the Eſtate deſcended or might have deſcended, to ſach Heir at 
Law, till a future or executory Deviſe, by Virtue of any Will or Codicil at. 
teſted according to this Af, ſhould or might take Effect, ſhall be deemed ti 
be a Poſſeſſion within the Intent and Meaning of the Clauſe herein laſt before 
contained. | 

This At to extend to ſuch of the Britiſh Colonies in America, where the 
Al? of 29 Car. 2. is received as a Law &c. Provided that in the ſail 
Colonies Deviſes Ec. by Wills made before 1 March, 1753, to be only 
void. 


a A * —y— ** — 1 od. — n * 


(B. 3) In what Court, or where a Will may be proved. 


1. NMNobate of a Teſtament does not belong to the Spiritaal Court, unle(s 
of late Time by Cuſtom, and not by the Spiritual Law. Br. Teſ- 
tament, pl. 2. cites 11 H. J. 12. Per Fineux, and tot. Cur. 

2. It a Teſtament bears Date in Caen in Normandy, and be proved 
in England, it is ſufficient for the Executor to bring an Action thereupon ; 
Bur if an Obligation be dated in Caen in Normandy, the Obligee not 
his Executor ſhall not have an Action upon the ſame &c. Perk, 


S. 494. | 
. Win of Lands in London ought to be inrolled in the Huff ings, and 


ought to be proved by Citizens, and not by Strangers; Per Southcote. 


Dal. 127. pl. 11. 16 Eliz. Anon. 
4. Wills are to be proved by Preſcription in ſome Manors before the 
Steward though no Lands paſs by it; As in the Manor of Mansfield, 


and in Cowley and Caverſham 'Manors ia Oxtordfhire ; And its bein 


prove 


—_ 


in Selden, that it was given to them by the Laws of the Kingdom, 
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Fxecutors. 
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common Right, as Lindwood owns; nor 1s it fo in other Kingdoms. 
Went. Off. Ex. 43. | a 1 

5. Arc hatacons in ſome Places have peculiar or ordinary Juriſdiction 
to prove Wills, Went. Off. Ex. 47, 48. 

6. Will of Land in England made in France and proved there; This 
Probate ſhall not be any Counrenance to the Will, becauſe Probate is 
not material 1n Caſe of Land; Bur it it be of Goods in England he 
ſhall not have Action on this Probate, bur ought to prove it here. 
Agreed by Doderidge and Chamberlain, abſentibus aliis, in Evidence 
to 4 Jury. Palm. 163. Paſch. 10 Jac. B. R. Lee v. Moore. 

9. But if the Goods were all beyond Sea, it is enough that the Will be 

roved according to the Cuſtom of the Country where Teſtator died. 
"with 397. Paſch. 1686. Jauncey V. Seal y. : 
g. The Biſhop may make a Commiſſary in every Archdeaconry, or a 


f = Commitlary throughout the Dioceſe; Per Doderidge J. Roll Rep. 435. 
5 pl. 30. Mich. 14 Jac. B. R. in Starling's Caſe, 


9. The Probate and ordering of Wills did belong originally to the Ju- 
riſdi@ion of temporal Courts, where the Legatees might have Remedy 
for their Legacies, as appears by Glanvil, lib. 6. cap. 6 and 5. where 
there is a Writ to demand a Legacy at the Common Law, and now 
that the Juriſdiction is devolved to the Eceleſiaſtical Court, the Com- 


1 mon Law takes Noticc of the Remedy there for Legacies, tor the 


Power of that Court is regulated by theſe, and therefore Forbearance 


f of Suit there had been ad Het a good Conſideration of a Promile ; 
and for the ſame Reaſon 


ale ſaid he conceived, that if an Executor 
of his own Wrong paid Legacies, the rightful Executor ſhould be 


2 bound thereby, becauſe he was compellable by Law to pay them. All. 


4o. Hill. 23 Car. B. R. in Caſe of Eeles v. Lambert. 

10. Prohibition was moved for, becauſe the Eccleſiaſtical Court pro- 
ceeded to examine Witneſſes there 70 diſprove a Will that was proved 
there 20 Years fince, by which Lands are deviſed, and the Lands are ſold, 


and this to prevent a Trial at Law touching the Title of the Land 


directed out of Chancery, Per Roll Ch. J. they may examine the 
Probate there, for you have libelled there to take Benefit of the Pro- 
bate, and therefore the other Party may diſprove it he Can, as far as 
concerns any Goods deviſed by the Will, and therefore we will grant 
no Prohibition. Sty. 346. Mich. 1652. Anon. 

11. Spiritual Court is not to prove a Will concerning the Guardianſhip 


| ef a Child, which is a Thing conuſable here in B. R. and to be judged 


whether it be deviſed purſuant to the Stature, Vent. 207. Palch. 24 


| 1 Car. 2. B. R. Lady Cheſter's Caſe. 


12. A Prohibition was prayed to the Eccleſiaſtical Court becauſe 
they did ſuffer the Probate of a nuncupati ve Will. whereas the Teftator 
did not bid three Witneſſes take Notice, according to the AF, North Ch. 
J. faid, that a Prohibition ſhall be granted, becauſe they proceed con- 
trary to the Act. But the other three Juttices contra; becauſe they 
have proper Juriſdiction of the Probate of Wills, and it they proceed 
not according to their Rules the Party ought to appeal. Freem. 
Rep. 29). pl. 351. Trin. 1679. C. B. Wildbow v. Dawlon. 


in the Spiritual Court is but of later Time, and belongs not to it of 


13. Eccleſiaſtical Courts have Furiſdiction of Wills and Teſtaments, Dolben ſaid, 
but not per Commune Fus, but by Preſcription, and no Act of Parliament that Hen- 
is to give them Juriſdiction ; Bur it is ſaid in Henſloe s Caſe, and fo 1*** Cale 


is not Law; 
For no Man 


and it is not fo any where but in England; Per Holt Ch. J. 6 Mod. can ſhew 
204. Trin. 3 Ann. B. R. in the Caſe of the Queen v. London. the contrary 


when it be- 


Ban, It is in Lind wood by the fpecial Law and Cuſtom of England. Show. 1 50. 
14. Will 
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14. Will concerning Perſonal Eſtate was proved in Spiritual Court; 
Reſpondent having a iormer Will in his Favour, brings his BY! to 4,4, 
wer by what Means the latter Will was obtained, and to have an Accoum 
of the Perſonal Eſtate, and to ſtop the Waſting of it, and whether th. 
Tetator was not incapable or impoſed upon. Detendant demurred be. 
cauſe it belonged to the Spiritual Court only to prove the Validity 9 
Wills, and the former Will was not proved in the Spiritual Court 4 
the Will in Deſendant's Favour was. Bur demurred and over-ruleq 
MS. Tab. March 11. 1727. Andrews v. Powis. 


8 


(B. 4) Probate of Wills concerning Land. 


1. HE Defendant would have the Cauſe diſmiſſed becauſe it con. 
cerned the Probate of a Will, but in reſpect the Will was 
made to the Difinheriſon ot the Plaintiff of Lands as well as 0 Goods, 


it was ordered to be examined here. Toth. 237. cites 12 fac. Fd. 


munds v, Edmunds. 
2. In a Prohibition the Plaintiff ſuggeſted, that the Defendant li. 


wh 8 belled in the Spiritual Court, for that his Father died ſeiſed of ſuch 
A B. Lands, and by his Will deviſed his Lands to bis Executors to ſell, and 


Denn's Caſe, divers Goods &c. and that he made the Defendant Executor, who ſued in 
S. P. and a the Spiritual Court to have it proved, when in Truth he made no ſuch 
Pronivition Will, and a Will of Lands ought not to be proved in the Spiritual 


all. gg Court, and being at Iſſue, the Plaintiff in the Prohibition was non- 


for Both; ſuited; but it was inſiſted, that the Defendant ought not to have 2 
For when Conſultation, becauſe he did not ſet forth in his Libe! that the Teftaty 


Ir " Win had Goods, and a Will of Lands ought not to be proved in that Court; 
oK Lad, but adjudged that the Will might be proved there Quod Bona, for 


and Goods, Other iſe he can have no Actions for rhe Goods, and as to them only 
and the a Conſultation was awarded. Cro. Car. 118. pl. 11. Mich. 5 Car, 
allegaion B. R. Hill v. Thornton. 


is to revoke 
it intirely, it ſhall not he disjoined in the Prohibition; but if ore makes ſeveral Wills, the one of 
his Land, and another of his Goods, and Revocation is alleged of Both, there a Prohibition ſhall 
be granted for the one and denied for the other. 2 Sid. 141. Hill. 1658. B. R. Combe ». 
Combe, S. P. ruled that the Prohibition ſhould be Quoad; and cites Lat 411. that ſeveral Avtho- 
rities are ſo. But Ibid, the Reporter ſays Nota, that Hill. 23 & 24 Car 2. in B. R+ and oftentimes 
before Prohibition Quoad was denied, becauſe Probate there is not of any Avail to the Lands; And 
that Hale Ch. J. ſaid, that they cannot prove a Will in Part; For it is the whole, and not Part tha: 
is the Will, and therefore they denied to grant a Prohibition Quoad. S. P. accordingly by 
Hale Ch. B. Hard. 313. Mich. 14 Car. 2. in Scacc. in the Caſe of Hobart v. Barrow ; That of 
late Time in ſuch Caſe they have uſed to deny a Prohibition hecauſe the Party is at no Prejudice by 
it with reſpe& to the Land, the Probate in the Spiritual Court being no Evidence againſt him at Law 
for the Land; whereas the Executor would be at a Prejudice if a Prohibition ſhould iflue; for then 
he would be hindred from proving the Will, and till then he cannot ſue for a Debt due ro the 
Teſtator, by which Means the Eſtate may be diminiſhed. But in that Caſe becauſe the Plaintiff had 
brought his Action here to try the Title of the Land and the Validity of the Defendant's Will and 
offered to procee in it with Effect the Conrt ordered a Prohibition . the Lind unleſs the Par- 
tics would conſent to be concluded by the Probate ; and ſays that the like was done in the Caſe of 
Minſh iw v. Spicer. | | 

Prohibition was moved for to ſtop the Probate of a Will (that did concern Lands and Goods) 
quoad the Lands; bur denied per Cur. Freem. Rep, 23. pl. 30. Hill. 1671. Anon, 


3. The Officers of the Eccleſiaſtical Courts ought not to take into 
their Hands ſuch Wills, as contain Land in them, and if they loſe them 
they muſt anſwer it in an Action tor Damages to the Value of the 


Land, and Proof that there was ſuch a Will in Writing ſhall ſerve 5 
| | gall 
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— them. Clayr. 91. pl. 154. March 16 Car. Beamſley's 


17 a Will contain Lands to the Value of 100,000 1. yet the Ec- 
cleſiaſtical Court may cite them to bring the Original to be proved per 
Teſtes, and this Court ought not to prohibit, them; but if they will 
not after Proof deliver back the Original, then this Court will inter- 
meddle, and a proof | of the Will Cannot be by Copy ; for if the Origi- 
nal be burnt or le &. a Copy of their Regiftry hath been otren given in 
Evidence, but a Copy. of a Copy cannot; Per Jeiteries Ch. J. Skin. 194. 
pl. 3- paſch. 36 Car 2 B. R. Anon. . a . 
" Probate of a Will by the Heir at Law, by Judgment in B. R. 9 Mod. oo. 
and confirmed on a Writ of Error in the Houle of, Lords was avoided . cited 


** to the Real Eftate, cited 8 Mod. 60. Mich, 8 Geo. as the Caſe of fata Wil 


Markham v. Montague. | ſhall not be 
| _ eſtabliſhed 
goainſt an Heir at Law without a Trial at Common Law, if the Heir inſiſts upon it, eſpecially where 
there are any Lands deviſed, Hill. 10 Geo. Dawſon v. Charter, 
One Coheireſs was made a Deviſee of Part, and the other Coheireſs inſiſting in her Anſwer te 
have the Validity tried at Bay, it was ordered, and thougb found for the Will, yet no Colls were 
given either at Law or in Equity. Chan. Prec. 93 Tr. 1699. Crew v. Jolliffe. 


6. A Deviſee of Lands being in the Poſſeſſion of them, brings a Bil. 
to prove the Will, and prays Relief ; The Heir brings on the Cauſe ad 
requiſmionem Detendentis, and in//?s that the Bill dug hit to be diſmiſſed, 
becauſe no Merit for a voluntary Deviſee, where no Debts or Legacies 
are to be paid, to have a Decree againſt the Heirs ; but the Maſter of 
the Rolls ſaid, it is the Bulineſs of this Court to quiet Poſſeſſions, 
and gave the Defendant a Year to try the Validity of the Will, and then 
to reſort back to the Court. Abr. Equ, Caſes 132. Hill. 170. Wood- 


-1 gate V. Woodgate. 


J. Dipoſitions ſigned by the Witneſſes, though the Bill and Anſwer 
were loft, may be allowed as Evidence to ſupply any Point where the 
Will was filent, but not to contradift the Will; Per Parker Ch. J. 
at a Trial at Niti Prius upon a Will which concluded thus, “ Signed, 
« Sealed and Delivered by A. B. the Teftator” and then ſubſcribed 
by three Witneſſes, and upon the Depoſitions it appeared (the Bill and 
Anſwer in the Cauſe were Joſt) that they ſubſcribed the Will in the 
Preſence of the Teſtator, but it was at three ſeveral times. 10 Mod. 
15. Mich. 9 Ann Cook v. Parſons. HE | 

8. It is a poſitive Rule, that where there is any Doubt on the Proofs 
a Will will not be eſtabliſhed againſt an Heir without a Trial at Law. 
9 Mod. go. 1 Hill. 10 Geo. Dawſon v. Chuter. 

9. A Bill brought by a Deviſee of Land to perpetuate the Teſtimo- 


ny of, and eſtabliſh the Will, ought not to be ſet down for Hearing, be- "Y 


ing only to perpetuate, and therefore was. Diſmiſſed with Coſts by the 
Maſter of the Rolls; but he ſaid, that the Plaintiff would at Law 
have the ſame Benefit of theſe Depoſitions though the Bill be diſiniſſed 
2 Wms's Rep. 162. Trin. 1123. Hall v. Hoddeſdon. 

10. The Plaintiff exhibited his Bit as one bf the Cobeirs of Sir John Sel. Chan. 
St, Barb, and claimed a M.icty of the Eftate by Virme of a Settlement Caſes in Id. 
made by one Henry St. Barb, the Grandfarhtr of the Plaintiff, and of Coe OY 
rhe now Defendant, who having ſet up a Will made by Sir John in Fa- (aid, it was 
vour of the ſaid Defendant, and it being ſuggeſted in this Bill, that D-crecd 
the Will (if any) was fraudulently obtained, it was prayed that the that all the 
Deeds and Writings concerning the Lands in Queſtion might be brought 154197, 
into Court, and the rather becauſe rhe Detendant in his Anſwer owns (cl ould. 
the Settlement as ſet forth in the Bill, and that the Plaintiff is one of b< produced 
the Coheirs of Sir John; but ſays, that John St. Barb, the Father of _— 

ir John, tuftered a Common Recovery ot all, or the greateſt Part of Albus“! 


R 3 will bea 
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Guidance thoſe Lands; and declared the Uſes to Sir John, and his Heirs, ſq th, 
to the Court he might lawtull deviſe the ſame by his Will. And now it was * 
+ ob an liſted by the Plaintiff, that the Court would give him an Opportunis, 
which they 70 inſpet# the ſaid Deeds and Writings, as was done in the Cafes of rg 
might be Earls of Suffolk and Ferrers, and this is but a Piece of Common 
wry mt Juſtice uſually done in Canc. in Favour of an Heir; nay it hath been 
—— ana done in the Caſe ot a Deviſee who is Heres Fadtus, as particularly in 
Cafes be the Caſe ot the late Due of JNewcaſtie's Mill, and ic ought the ra. 
mentioned ther to be done in the principal Cafe ; for though the Detendant hach 
aer proved this Will as Executor, yet he ſays in his Anſwer, that it jr 
might be ſbould be ſer aßide, there are other Wills in being by which the Eltars 
ſuppreked is deviſed to him, *Tis admitted that the Plaintiff is one of the Co. 
and not heirs of Sir John St, Barb, but that he brought his Bill in the Ex. 
come to chequer, ſuggeſting the fame Matter as by the preſent Bill, and t 
Light q pe” FN 5 hat 
| F upon hearing the Cauſe the Bill was diſmiſſed, and now he brought 
this new Bill in this Court, and the Defendant inſiſts that if the Plain. 
tift hath any Right he ſhould try it at Law; and he farther inſiſts 
that Sir John St. Barb was Tenant in Tail General, and that he levied 
a Fine ot the Lands now in Queſtion; ſo that it the Common Reco. 
very and the Deed to lead the Uſes doth not avoid this Sttlement, the 
Fine will do it effectually; and that the Deſendant is willing to ſhew 
the Plaintiff all the Settlements of the Family, but not all the Con- 
veyances, Counterparts of Leaſes and old Deeds. Per Cur. The 
Right ot the Plaintifſs at Law cannot be tried without the Deeds, and 
and there can be no Reaſon why the Plaintiff ſhould conteſt the Will 
before he knows whether the Teſtator had Power to make it, which 
cannot be known without the Settlement, and the Deed to lead the 
Uies of the Common Recovery; For if the Plaintiff hath any Right 
it is by Virtue of this Settlement made by his Great Grandfather ; And 
as this Conteſt is between Coheirs, where one ſets up a Will made in 
his Favour, and inſiſts that he is not obliged to produce the Settlement 
until the Will is ſet alide, certainly there cannot be a Reaſon tor not 
Producing it, becauſe the Plaintiff hath no better a Right to ſee ir then 
(viz.) after the Will is fer aſide, than he hath now; therefore the bei 
Method is to have the Deeds brought betore the Court, and that the 
Plaintiff ſhall be paid the Coſts ot this Suit. 9 Mod. 99. Mich. 11 
Geo. 1. Floire v. Sydenham, 
& Þ though 11. Upon a Bill brought by a Deviſee of Lands againſt the Heir to 
the Heir erpetuate the Evidence ot the Will; The Heir anſwered and pur che 
examined laintiff to his Proof, and the Heir Cro/s-examined one of the Witneſſes, 
rn yet the Heir ſhall have his Coffs, But it may be reaſonable that he 


1 Ihould not have Coſts where be examines Witneſſes 7 his own ; Per King 
refu.dto C. 2 Wms's, Req. 285. Trin. 1725. Bidulph v. Bidulph, 


Richt * Ws. Rep. 286. ſays it was held by the Cnurt ſoon after in the Caſe of Angel and 


Brown. 

12. Lands were deviſed by Will for Payment of Delia. Heir at Lav 
was a Creditor and oppoſed the Will as to Part of the Lands deviſed, and 
which the Teſtator had no Power to deviſe, yet he was not by this ex- 
cluded from being let into the Reſidue of the Fund given by the Telta- 
tor tor Payment of Debts. Per Ld. C. King, 2 Wms's Rep. 416. 
Trin. 1727, Deg v. Deg. | 

13. Where a Bill is brought to prove a Will of Land, zhe Saniiy of 
the Teſtator muſt be proved; therwiſe in the Caſe of a Deed ot Truit 
to ſell tor Payment of Debts. 3 Wms's. Rep. 93. Hill. 1130, Harris 


v. Ingledew. 
14. The 
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= 14. The Court never orders a Will to be proved viva voce at the 
Hearing as they do a Deed. 3 Wms's. Rep. 93. Hill, 1730. Harris 


ledew. 
4 1 8 * by Will deviſed an Eſtate to Truſtees to be by them diſ- 


ſed ot by Sale, and to diftribure the Money among her Children 


d Grandchildren as therein directed, and amongſt the reſt the Sum of 


1001. to J. K. her only Son who was a Lunatick, and made E. ber 
Daughter Executrix, who ſoon atter the Death ol the ſaid D. K. proved 
the ſaid Will in the proper Eccleſiaſtical Court. On the Death ot the 
Teſtatrix the Lunatick had an Eſtate of 100 l. a Year deſcended to 
him, and is now under a Committee appointed by the Court of Chau- 
cery, and the ſaid J. K's Children have been educared and maintain- 
ed by the ſaid E. and have not any other Proviſion but what is deviſed 
by che Will ot the ſaid D. K. and therefore the Truſtees named in the 
Will in Hill. Term 1729, exhibited their B in Chancery again/t the 
ſaid ] K. the Lunarick, to prove the ſaid Will per Teſtes, and to have 
the ſaid Trufts thereof a aps and executed, which Cauſe being at I 
fue, and ſeveral Witneſſes examined, the ſame came on to be heard be- 
fore the Ld. Chancellor, who declared that che Will was well proved. 
MS. Rep. 9 Apr. 1730. Luther v. Kerby. 

16 H. T. mortgaged his Lands for near the Value and owing other 
Debts he made his Will, and qeveſed all bis Real fate to A. and B. in 
Tru to ſell and pay Debts and Legacies, and the Reſidue to his Heir as 
Law, who was his next Brother, and beyond Sea 1n the Service of the 
Faſt India Company. B. covenanted with N. to ſell him Part 13 
Truft Fflate, and W. covenanted, to pay Intereſt for the Purchaſe Miney 


from Lady Day next and entered on Part of the Premiſſes. "The Creditors 


brought a Bill to compel W. to compleat his Purchaſe that they might be 
paid their Debrs, 7%e Will was proved in Equity, and . ſaid be be- 
lis ved that T. did duly execute the Will, but that the Heir at Law, though 
made a Party Defendant, had not appeared to, or anſwered the Bill, that 
he was willing to proceed in his Purchaſe all proper Parties joining, 
whereof the Heir at Law was one. Ld. Chan. King ſaid, it is very 
Proper that a Will diſpoſing of Lands thould be proved in Equity, eſ- 
realy in the Caſe 4 modern Will; But I cannot ſay this is abſo- 
utely neceſſary to make out the Title, any more than it would be to 
prove a Deed in Equity, by which an Eſtate is ſettled from the Heir 
at Law after the Anceſtot's Death. The Will prevents and breaks the 
Leic-nt to the Heir as much as a Deed, and the Hands of the Witneſ- 
{cs to the Will may be as well proved as thoſe to a Deed, and it is the 
better it in the Indorſement to the Will it is mentioned that the Will 
1s atteſted by three Witneſſes, who ſubſcribed their Names in tbe Pre- 
ſence ot the Teſtator. Now, as it would be no Obje&ion to a Title 
it a modern Deed, on which the Title depended, was not proved in 
Equity, why ſhould it be ſo in the Caſe ot a Will, where the ſame ap- 
prars to be duly atteſted by three Witneſſes, whoſe Names are menti- 
oned to have been ſubſcribed in the Preſence ot the Teſtator? But in 
preſent Caſe it appears the Detendant, who Articled for the Purchaſe, 
knew at that Time the Heir was beyond Sea, and ſtill accepted the 
1itle, without inſiſting that the Heir ſhould join, or that the Will 
ſbould be proved againſt the Heir, Alſo the Detendant admits by his 
Anſwer, that the Will was duly executed, and by entring upon great 
Part ot the Eſtate, has himſelf executed the Purchaſe ; for which Rea- 
fon let him pay the reſt of the Purchaſe Money with Intereſt, according 
tothe Articles, and at the ſame Time let the Truſtees and Mortgagees 
Join in proper Conveyances tothe Defendant the Purchaſor. It ſeems in 
this Cale to have been a great Help to the Title, that the Mortgage made 
by the Teſtator, and Prior to the W ill, was for the greateſt mw es 
urchaſe 


64 Executors. 


Purchaſe-Money, which mult be kept on Foot for the ProteQion of the 
Title. 3 Wms's Rep. 192, 193. Trin. 1733. in Caſe of Colt „, 
Wilſon & al.” | 


— 
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—— 


(B. 5) Probate of the Will ſtay d or compell'd, la 


what Caſes. 

Br. Ordina- x, HE Ordinary may compel the Executor to prove the 'Teſt4. 
ry, te ment by Excommunication, and may ſequeſter the God; till 
2 they will prove the Teſtament, Br. Executors, pl. go. cites 9 E. 4 
1 33. 47- 5 

5 Bulſt. 72. 2. Probate of a Will is ſuſpended by Appeal. Roll Rep. 226. pl. 33 
2 Trin. Jac. B. R. ſeems to be the Caſe of Hornegold v. Bryan. 

But Note, 3. A perpetual Injundt ion was awarded againſt the Defendent not t9 


that in this prove a Will, touching a Perſonal Eſtate only, in the Prerogative 


Areas by Court by the Maſter of Rolls, Chan, Caſes 80. Hill. 18 & 19 Car. 


the Court 2. Bevertham v. Springhold. 


to be tried Tz >, | | | | 
at Law whether a Will or no, and found againſt the Will, and then this Injunction was awarded. 


bid. 


* 


4. The Ordinary cannot ſtay Probate at the Suit of a Creditor till 
Cemmiſſion of Appraiſment iſſued be returned. Gibb. 125. Hill. 3 Geo. 2. 
B. R. The King v. Dr. Bettiſworth. 


(B. 6) The Force of Probate of a Will. 


. Teſtament proved is of ſo great Force that a Man ſhall not 
| have a direct Traverſe thereunto, nor unto the Letters of 
Adminiſtration ; But the Defendant may fay againſt the Teſtament, 
That the Teſtator made not the Plaintiff his Executor &c. and ſome 
have faid, That becauſe the Writ ought to agree with the Teſtamen: 
that the Teſtament is traverſeable, but that it is falſe, tor a Scire Facias 
to do Execution ought to agree with theWords ofa Fine in the Manner 
&c. yer the Fine is not traverſeable directly &c. and the Reaſon 
why the Teſtament is not traverſeable is, becauſe that then it ſhall 
be tried by the Certificate of the Ordinary, and he will not certity 
contrary to that which is ſhewed unto the Court under his Seal, or 
under che Seal of the Officer deputed to the ſame. Perk. S. 493. 

2. Probate of a Will in the Spiritual Court does not bind in B. R. 

nor in the Spiritual Court itſelf any Stranger, if it be proved #» 
2 Forma. Roll. Rep. 21. Paſch. 12 Jac. B. R. Egerton“ 
Caſe. 
3. If the ſame Ordinary Certify to the Court under his Hand and 
Seal that there is no Will in his Court againft his Probate, this Cer- 
tificate ſhall not be given in Evidence. So it Ordinary in Englayd again 
his Probate makes ſuch Certificate, the Probate ſhall be preterr'd, becauſe 
it is a judicial Act. Agreed by Doderidge and Chamberlain in Ei- 
denceto a Jury. Palm. 163. Paſch. 19 Jac. B. R. Lee v. Roblin. 

4. An Executor may be admitted to prove the Revocation of any Legacy 


notwithtanding be had proved the Will, which it was objected he could 
g not 


” 3 
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do without taking an Oath'that it was the Teſtator's laſt Will; 
1 he oily ſwears that he believes it to be the Teſtatot's Will, and 
* J ume he might not know of the Revocation. Vera. 29. pl. 
5 f * 1 - 
12 Mich. 1681. JervOls V. Duke . | 1 
Wnether the Probate of a W ill be conclo/rve has been variouſly 7 Caſe 
f A Ty „ a Meri ch . : ES + in Ravm. 
allow'd, tut 01 later 1 mes 10 Nas been « edged. that uot} "ous can 571 4 4 7. 
ben in Evidence againſt i but argen, N Lein, aeg ar prise. ere unly 
Raym. 495: Mich. 32 Car. 2. B. R. Chicheiter v. Philips. 


good Law 


thar the 
Seal of the Ordinary cannot be contradicted, becauſe if there be no Way in the Temporal Courts 


ve the Walt relating to Chatte!s it mult go on in the Spiritual Court, and the D-termin.tion 
ir ht ſt be final; For the I emyoral Courts cannot make a Judgment concerning the Will con- 
there OY hat was mace in the Ecclef1ft1cal Court, and therefore 1t they ſhew a Probate under the Hand 
yp 5 Ordirary they cannot prove in Evidence that the Will was ford, or that the Teſtator Was 
Non Cen tes, or thar nothe, Perſon was Executor. Hu; they may give in Evidence That the Heal 
ws forged, or the Wil repealed, or that there were Bona Notabiſia; Becauſe that is not in Con- 
u diction 10 the Real Seal of the Court, but admits thesSeal and avoids it. Per Gilbert Ch. 5. 
Gilb. Eqn. Rep. 207, 208. Hill. 12 Geo, in Caſa of Marriot v. Marriot, ; 
Ita Will be prov'd before a wrong Ordinary it 15 Cauſe of Reverſal in ſome Caſes; So if there 
be any Falſe hood in the Proof were it Commu 1 Forma that is without Witneſſes, or by Examination 


of Witnelles, yet it may be undone if either Diſproot can be made, or Proot of Revocation of ſuch 
Will, or of the making a later. Went Off. Ex 38. 


Though the Seal of the Ordinary eſtops the Jefendart to ſay that the Will is not prov'd in ſuch 
Manner, yet he may deny the Plaintiſt o be Executor ; becauſe the Seal of the Ordinary is but 
Matter of Fact, and not Matter of Record, Went Ott, Ex. 48. 


6. Will under Probate Eccleſſaſticad is not triable in Chancery whether 
there be a Revecation ot it or not. Bur Ld. Chancellor bid them go 
to the Eccleſiaſtical Court and prove it there. 2 Ch, Caſes 178. Mica. 
2 Jac. 2. Attorney General v. Ryder, 

7. Will of Perſonal Eftate only, and prov'd in the Spiritual Court 
though gain'd by Fraud, yet cannot be controverted in Equity; But it 
a Party claiming under ſuch Will comes tor any Aid in Equity he 
ſhall not have it. 2 Vern. Rep. 76. Trin. 1688. Nelſon v. Oldfield. 

8. A Legacy in a Will zs forged. The Executor proves the Will in 
the Spiritual Court, it relating only ro Perſonal Eitate, and after 
brought a Bill to be reliev'd againit this Legacy in 1{quiry, bur 
Cowper C. diſmiſſed the Bill with Coſts. For the Exicutor might hav: 
prov'd the Nill in the Spiritual Court with a particular Reſervation as to 
this Legacy, and faid that his Remedy muit be there. Wwms's Kep. 
388. Mich. 1717. Plume v. Beale. 

9. Perſon cho prove a Will in the Spiritaal Court, by which he ſwears 
tre Teſtator was of ſound Memory, aſter controverts the ſame Will at Lau 
as 10 the Real E/tate, upon nien an Iſſue was directed, Compos or non 
Compos, and found nor Compos. MS. Tab. 1717. April i, Moa- 
tague v. Maxwell. 

10. Executor may traverſe the Executorſhip of another, for whether 
a Will or no Will is a Quettion triable by a Jury, as is ugreed 
0 Rep 34 Mer. Treſham's Caſe. 9 Rep. Abbot de Strata 
Darceiis Cale, and the Reaton is, Becaule the Spiritual Court had 
not tue original Juriſdiction of the Probate of Wills, and becauſe as 
to Iral the Temporal Courts have Quaſi a concurrent Juritdiction ; 
ard this is not like the Caſes 1 Sid. 359. and 1 Lev. 235 that the 
Pr. bate of a Will concludes a Perſon from ſaying there was no ſuch 
Will; but notwithſtanding this Matter may be brought to Trial; for 
the producing a Will under Probate is only Evidence that there was 
ſich a Will; and though it is Evidence of ſo ſtrong a Nature that no 
EF. idence thall be admitted again ir, yet to plead that fuch a Will 
Was proved is no Reaſon why this Matter ſhould not be tricd. 
Theretvre Judgment was given tor the Plaintiſl. Comyns's Rep. 

150. 152. pl. 162, Mich. 5 Ann. C. B. Anon. 


8 11. Will 


—— — — — 


** * 2 ů ⁰ 
— — — — __ 
— 


— „ — — 
— — 


F.xecutors. 

11. Will concerning Perſonal Eftate proved in the Spiritual Conrt ; Re. 
ſpondant having a former Will in his Favour brings his Bl to diſcgve— 
by what Means the latter Will was obtained, and to have an Account ot 
the Perſonal Eitatc, and whether the Teitator was not incapable and 
impoſed upon. Detendant demurred, becauſe it belonged ro the $y;. 
ritual Court only to prove the Validity ot Wills, and che former WII 
was not proved in the Spiritual Court as the Will in his Favour ws 
The Demurrer was over-ruled; Note, it was mentioned in the Re. 
ſpondents Caſe, that the Appellant who was the Executor ot the pro. 


ed Will was only in the Nature ot a Truſtee tor the Reſponder: 
NiS. Tab. Feb. 6th. 1723. Andrews v. Powis. 


(C) Adminiſtration, 


In what Caſes 1t ſhall be granted. 


* gr. Fe-cu. I. IF all the Executors reſuſe to adminiſter Adminiſtration fail 
tor, pl. 117. be granted. * 21 E. 4. 24 1 20 . 6. 1. b. 38 D. 6. 8. tor 
ines 5 5 now the tettaror dies iuteſtate. 19 E. 3. Covenant 24 50 E. 3 9. 

2 Blut other wile it is il one reſuſe and another proves the Teſtamcit. 


but favs, that 2 a . 
it a Man 9 REP. 37. Henftoe s Caſe. 
makes 20 
F xecutors, and one proves the Teſtament, it is ſufficient for all if the others Will agree to it, 301 
the Refutal before the Ordinary is no Eſtoppel to them to admiriſt-r after; her tor. Cur, And they 
had no Regard to the Spiritual Law, which is contrary in this Marrer, Br. Executor, pl. 
117. Cites 21 E. 4. 24. But it there are two Executors, and he that proves it dies, and he that 
refuſed before the Ordinary will not adminiſter, the Ordinary may ſequeſter. Ibid. 

+ Fitzh. Executors, pl. 15. cites S. C. 


Med. 273. 2. Ik an Executor adminiſters before Probate of the Will, and after 
1. Looby retuſes tu prove the il, and to adminiſter when the Ordinary 


© 6 Paten MAKES JIrocels agatut him, the Oraitary map grant Admimutra 


V. Rateden, ion. 3 ID. 7. 14. 

S. P. he id | | 

contra, and that the committing of Adminiſtration in ſuch Ciſe is a mere void Act. — 8. P. by Holt 
Ch. J. accordingly, and cites S. C. 1 Salk. 308. 


3. Ik a Man makes an Executor, but it is not known, or C921ccal: 
ed, the Ordinary may grant Adminiſtration, and this thall be good 
till the other prove the Mil. E. 4 12. b. 13 

4 But if a Man makes an Executor, the Ordinary cannot grant 
Admunſtration betore Retulal of the Executor. 3 D. 4. Admit 
ſtrat. 22 ddjudged. 

5 TfA. makes a Promiſe to B. and aſter B. dies Inteſtate, and Admini- 
ſtration ot his Goods is granted to C. Who dies Inteſtate after, and then d 
mimiſtration is granted to D. for the Goods of C. D. cannot have ac 
tion on the romiſe made ta B. as Admintſtrator to C. far!“ 
15 not Ad:ntmſirator to B. tnalinuch as Adminifration 1s not 
granted to him of the Goods of B. unadminittered by C. Adjudg. 
ca per Cur. upon Demurrer, Mich. 15 Car. B. R, Go/ting arans 
Osvours. Intratur Trin. 15 Car. Rot. 926. 
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gy Tf all rhe Executors reſuſe before the Ordinary, Admimſtratton -d eecu— 


| Call be granted. * 21 E. + 24: 20 D. 6. 1. b. 36 P. 6.8. tor, ee 


cites 8 C 
thoush 1t ſeems admitted there. ——— Where Executor as miniſtere, and atrer rot foes, 
ation de granted durine his Life t 18 void Per Holt Ch ] ! Salk, 308. Iich. 11 WV. 
Wangford v. Wangford, cites Mod. 213. Parten's Caſe. 


Tf an Fxecuror dies Inteſtate, Adminiſfration ought ta he * 1? 4. 


” 


5 granted 0c the firſt Teſtator, for now he dies Jnteſtate. a C. 4 Pine, ie 


*. l 

24. 20 9. 8. 7: and dies, and 
| B. prove: 

\ment and dies, the O-dinarv may ſemeſter the Gros of A. as well as of B for it is the 


ſame Tuing now as if A. had died Inteſtate at the firſt. Br. Executor, pl. 117. cites S. C. 
am 52" wo 


o Brit if an Execuror after Adminiſtration dies In- eſtute, and the 


| Ordinary grancs avinimitracion of alt the Saods of the Srecutor, 
© he may adunmiter the Goods of the fir Teitator. 10 E. 4. 7. 
* (Quzre this.) 

(C. 2 [What Power the Executor, or Adminiſtrator of an 


Executor has, as to the Goods of the ſirſt Teſtator.] 


0. {Tk an Admin it: Ar makes his F xecutor and dies, his Fyecntor So where a 


gal not have the Armut tration of theſe Goods, but a new Ad- Mmm kes 


Wo KEyiechs 


miniftrarion DUNHE co BE granten oc them. 34 Y. 6.14 O. 32 DB ns ar dies, 


; 4" adjudged 11 Acp. 5 Brudacll's Caſe. 9. b. theo One Fx. 


ecuror makes 


an Exvecu-o and dies; The other ſurvives and dies Inteſtate; The Executor of the Executor hall 


rat wedale; or the Power of his Teftaror was determined by his Death, and by the Survivor of 116 
other; $0 that now the Ordinary ſhall commit the Adminiftrarion of the Goods to the Executor who 


| ſurvived, & de Bonis non Adminiſtratis of the firſt Teſtator. Br. Executors, pl. 14). cites 


K 


19. Tf an Executor before Probate of the Will of his Teſtator Where the 
makes an Execvtor and dies, the Executor of the Executor cannot E.. 


tal c upon humelt the Execution of the firſt Teſtament, but Admin 0.0 
{tration of tie Gords o tic hrit Teſtator cum Teſtamento annexo thall be and before 
granted. D. 22 t 23 El. 372. b (atd by the Judges of the JPrcrogatiue Yrovare, his 
C-:irt to be the Ule and Cuſtom of the ſary Court ot Preroga- or 


Cannor prove 


tive, and agrecable to the Law by the Opimon of Oper, ro which e wy 


the Court gave Credit. the firſt Teb. 


— tator, de- 
cruſe he je not named Executor to him in the Will, and no one can prove the Will bur who is nas 
med F cut r in the Will. The Executor's not proving the Will docs, upon his Death, determine 
* Exec ut /rſhip, but not avoid it; Per Holt Ch. I. 1 Salk. 309. in the Cait of Wankford v. Wank- 
ord, 


11. If the Ordinary commits Adminiſtration to J S. he may r-fu7 
the Adminittration, and then the Ordinary may commit it ro another ; 
For he cannot: compel him to adminiſter. Br. Adminiſtrator, pl. 5. 
Cites 34 H. 6. 14. 

12. It a Man makes an Executor who adminiſters, and they wil! not Br. Frecn. 
come to prove the Teſtament when the Ordinary mares Proceſs againſt them, or, 3. 102, 
then he may lawfuily commit the Adminiſtration over ; Per Townſend © & 
J. Br. Adminiftrator, pl. 32. cites 4 H. 7. 13. 

13. A. makes his Will, and directs that one Year after his Decenſe gr. Debt 
B. jhall be Executor. The Ordinary may grant Adminiſtration 7 the 1.49. 
mean Tine, and the Sale or Gitt of the Goods by him within the Year !, 251. 
mall never be avoided by the Executor alter the ear. PL. C. 279, b. 1 FRE 


Patch, J Eliz. in Caſe ct Greysbroke V. For. Ch, J 11 
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yon is a 14. Two Executors being in Suit which of them was the true Exe. 
tte rence cutor. It ſeems that the Ordinary cannot grant Adminiſtration pendente 
where there O a Nte 


: 2 Contro. lite. Mo. 636. pl. 874. Hill. g7 Eliz. C. B. Robin's Cafe. 


ver{y in the 


niſtrator can do, Carth 153. Trin 2 W. & M. in B. R. Frederick v. Hook. — Per three 


dity of the Adminiſtration was there walv'd, and Judgment was actually entred for the Piaintiff, ſo 
that he ſuppoled there was only a Rule to ſhew Caule in that Cale. 


15. If a Man enters into Religion and makes no Executors, the Ordi. : 
nary ſhall grant Adminiſtration. 9 Rep. 40. a. Trin. 42 Eliz, in ; 
Henſloe's Caſe, * 

16. It a!l the Execntors refuſe, Adminiſtration may be granted to 
another, and none of the Executors can adminiſter, as where one of 
the Executors proves the Will. 9 Rep. 37. a. Trin. 42 Eliz. Hen. 

{tloe's (Cale, : | 

17 It one makes 7wo Execntors, one 17 Tears old, and the other undy, | 
Adminiſtration during the Minority is void, becaute he ot 19 mar 
exccute the Will Brownl. 46. Mich. 14 Jac. Anon. | 

18. It Adminiſtration be granted daring Minority of two Infants, 
and one dics, yet the Adminiſtration continues. Brownl. 47. Mich. 

14 Jac. Anon. | | 

19. Ordinary may grant Adminiſtration of the Goods of an Alien ii ® 7 

no Will. Palm. 14. Arg. Trin. 17 ac. B. R. EX 


1 51k. 209. 20. Fxecttor of Exccutor ſhall be allowed to be Executor to the firk © 

, » * * l 5 

8 1 Cu. Teitator ; But per tot. Cur. This is to be underſtood when firſt K.. 
ot. Ch. J. N l 

in Cle of Cor proves the Will. Palm. 156. Hill. 18 Jac. B. R. F 2 

Wang ford v. > is 

W engford. 


S. C cited 21. Upon Engliſh Bill the Caſe was, That ſeveral Fxcgutors were Þ 

by TIN made, and one proved the Will, and the Reft refuſed ; and he that hid 

Wet Kill proved rhe Nill died, and another Perſon took out Letters of Adminil- F n 

1 Ann; tration and preferred his Bill in this Court. And the Court held clear- ; 
ly that by the proving ot the Will by one, they are all Execurors, 
and although he that proved the Will die, yet 20 other Perſon can ai. 
miniſter during the Lives of any of the Reſt, And it does not appear 
that they who refus'd are dead; Whereupon the Bill was dilmitlcd, 
Hard. 111. pl. 2. Paſch. 1658. Pawlet v. Freak. 

22. Defendant in Execution was the next of Kin to the Plaintiff Iitt|- 
tate; and a Motion was made tor a Habeas Corpus to bring her from 
the Counter in this Court of B. R. that having adminiſtred to her Cre- 
ditor the might be diſcharg'd ; but it was deny'd, tor the could not 
be thus diſcharged, becauſe Non Conſtat de Perſona; neither can ſhe 
give a Warrant of Attorney to acknowledge Satisfaction; Theretor? | 
let her renounce the Admin:tration and get it granted to anther, and then 
the may be di/charged by Letter of Attorney trom ſuch Adininiltrator. | 
2 Nod. 315. Trin. 30 Car. 2. B. R. Joan bailies Caſe. | 

23. Kcelefraftical Judges may provide tor the Diſpolition of Bona F 
Peritura in Caſe of Neceſſity Peudente lite. Arg. Vent. 313. I. |} 
29 Car. 2. in Caſe of Baker v. Baker. N 

24. Adminiſtration granted w here there is @ Ni and Executors bet 
conceal'd, the Adminiſtration is void though Executors renounce | 
2 Lev. 182. Hill. 28 & 29 Car, 2 B. R. Abram v. Cunningham, | 

25. 
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25. W ind R. were two Brothers, a Legacy of 109/. was deviſed to 
. » © 5 ; . ra 83 LC B. 7 NY 
R. who went beyond Sea, and a/te: ide Fears abſence, the other ſuggeſting 
Je was neat, took out Adminiſtration and ſued for the Legacy. The Court 
decreed the 100} and Intereſt, to be paid to the Plantitt ever lince 
* , . * . RS. Th X 1 : ' . 1 * 
R. went away, the Plaintit] giving Security that it thall be repaid to | | 
R. it ever he ſhould return; Wich Security to ſtand tor three Years | 
and no longer; but the Plaintiif's own Security to ſtand for ever. Fin. | 
Clan R ep. 419. Hill. 31 Car. 2. in Cafe ot Norris v. Norris. | 
26 The Ri/1ine of my Coeds I give to my loving Executor (with a 
Blank) Adminuiſt ration mult be granted. Paſch. 1681. Winn v. Little— | 


It Where an Executor dies be fore Probate of the Will his Execu- | 
tor cannot prove it, but Admini/tration cam Teſtumiuto annexo mult be | 
vranted to the Reliduary Legatee it any, or elſe ro the next oft Kin. | 
\ ern. 200. pl. 196. Mich. 1684. Day v. Chapheld. | 


28. A. died beyond Sea and made a Nuncupat:ive Will, and thereby 
B. Executor. C took Adminittration and brought a Bill tor diſcovery 
ot the ſuppoſed Inteſtate's Perſonal Eſtate. B. pleaded the Will, aud 
that he was Executor and that A. left no Eſtate in England. It was 
not neceſlary that the * be proved here no more than it a Man died 
and leit an Eſtate in Scotland. Vern, 397. Paſch. 1686. Jauncey v. 
Scaley. 

wh Ic ſeemed to be agreed that if Executor becomes V Compos, 
ti Spiritual Court may commit Adminittration, but not it he become 
Bankrupt 1 Salk. 36. pl. 1. Mich. 3 W. & M. in B. R. in Caſe of 
Hills v. Mills. 

zo. It Adminiſtration be granted and rhe Letters of Adminiſtration 
art liſt, new Letters of Adnunittration may well be granted alter the 
Action is commenced ; bur it is otherwiſe it they are then Originally 
granted. Comyns's Rep. 18. in pl 10. Mich. 8 W. 3. in B. R. Bar- 
ton's Caſe. | 

31 Two Executors, one renounces, the other proves the Will and dies; 
the Executorthip ſurvies ro the other; But where there are two Exe- 
cutors, and one Executor only acts and dies, and then the other renounces, 
by this the Teſtator is dead Inteſtate, and the Executors of the acting 
Executor have nothing to do with the Goods unadminiitred, but Ad- 
miniſtration ſhall be granted to the next of Kin ot the firit Teſtator. 
1 Selk. 311. pl. 15. Houſe and Dounes v. Ld. Petre. December 19. 
17009. Coram Delegatis. 

32. Acmittration granted to two; One dies; It ſurvives to the other; 5. C. cited 
For by Wright K. it is not a bare Authority, but rather an Office, and h 7-4. C. 


tue Cee turvives. 2 Vern. 514. Mich. 1705. Adams v. Buck- IRR 2nd 


{21d that 
land. the Caſe of 


Bowden v. 
Bowden was determined contra in the Eccleſiaſtical Court. Caſes in Equity in Ld. Talboi's Time 
128. in Cafe of Hudſon v. Hudion, Trin. 1435. but upon the Authority of Adams v. Buckland betorc 
then La. Cow per, he overluled the Plea of Adminiſtratien having b:en granted to the Plaintiſt and ann- 


ery which otuer died before the Bill brought Caſes in Equity in Ld. Taibot's Lime 127. 
r u. 1735. 


* Admi- 


E.xecutors. 


Fol. 9-8. 
LW RS 


Hetl. 135. 
Hill. 4 Car. 
C. 6. in 
Gray's Caſe 
d. P. by 


Hutron, bur by him and Harvey it is illegal 
Hammon v. Moor, S. P. held per Curiam clearly to be void. 


(D.) Adminiſtration upon the Statute of 31 | 
3 cap. II. 


7 


How it may be granted. 


I. DE Ordinary may grant ſeveral Admimiſtrations . 


| veral Parts of the Goods of the Inteſtate. 10 E. 4. 1. b, 1s 
P. 6. 12. b. 38. E. 3. 21. 


Sid. 100. pl. 5. Hill. 14 & 15 Car. 2. By 
And thongh the Goods are i; 


ſeveral Counties, yet it ſeems that the Ordinary cannot commit Adminiſtration of the Goods in th: 
one County to one, and in the other County to another. Sid. 101. pl. 5. Hill. 14 & 15 Car. 2 B. 


Hur there 15 


v. Names, that Admlniftration may be granted Quoad &c. as well as Executor may be (uoad, ——. > 


aided a Quæte bene Adjudped : Mod 148. Hill. 1 Ann B R in Caſe of Taylor 


1 alk. 313. pl. 20. Shardelow v. Naylor S. P. and ſeems to be S. C. 


As where this was cetore granted to J. S. who 18 outlawed dd 
in Prit.n beyond Sea, this may be granted to another, but fo as i 7 
the fatd J. S. comes back into England he ſhall adminiſter when 7 


he comes back. 34 D. 6. 14 


3. In Debt per Cur. Adminiſtration cannot be committed by Pan, 
Br. Adminiftrators, pl. 27. cites 2 


bur by writing ; Quod Nora, 
H. 6. 43. | 


4. But per Newton, it may be committed by Entry i» the Regi bo 2 
without committing it by Letters ſub Hille; Quod quere inde ; Foro 


this it was not anſwered. I bid. 


5 Obligee of a Bond Debt of 5007. died Inteſtate ; The Ordinary 
committed Adminiſtration of 100/. thereof to A. and of another 10 B, | 
&c. It was held clearly by the Court to be void, tor ſeveral Ad- 
Sid. 100. pl. 3. 


miniſt rat ions cannot be committed of a Thing intire. 
Hill. 14 & 15 Car. 2. B. R. Hammon v. Moore. 

6. Windham conceived that Adminiſtration cannot be committed 
Part of any Debt, but may be ſeverally of the Goods in ſeveral Coun 


ties; Sed Curia contra; They may commit Adminiſtration to as many | 


as they will, but not by ſeveral Parcels, becauſe given by Statute 

Keb. 434. pl. 17. Hill 185 15 Car. 2. B. R. Taylor v. Gore 
7. As to the Statute 31 Ed. 3 

Statute was, that albeit the Ordinary might have ſeiſed the Goods 0! 

the Inteſtate in Poſſeſſion, yet he nor any under him could ſue for bi. 

Debts in the King's Courts, ſa the Debtors would defraud the Wiſe ani 

Children, and Creditors loſe their Debts. Theſe Adminiſtrators wer 


bur the Ordinary's Deputies, and by this Statute they were accout- | 


able to the Ordinary as well as before; it altered nothing in the dub⸗ 


ſtauce oi the Thing, but did enlarge his Authority to give him rer ö 
practiſcl. 
This appears by Lindwood 10 H. 6. in Cap. de Medietate Eccleliz & | 
ita quorundam Teſtamentis ; the Gloſs in Verbo Dittributiily, Þ 


in the King's Courts; So was the Law taken, held, and 


which Glofles were made after 31 E. 3. cap. conſtitut' Art 14 H. 


. Cap. 11. the Inconveniance before thi: | 


2. The Ordinary may grant Adminiſtration vpon Condition, | 


x 


[ 


5. 470. ordained, the Ordinary in allowing the Accounts thould ® * 


* 


abſque dolo. Per Dr. Walker. 
C. B. in Caſe ot Hughes v. Hughes, 
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"8 Adminiſtration was granted Pendente Lite about a Will whether 1 
* Will or no Will, and it no V ill, then to who? Adminiſtratton be— pe 15 
* longed, and the Adminiſtration was, Ad Coiligend c. and Ad fol- of a Will 
dend A alieniiin &C. and 1t Was argued whether this Was within is void, but 
8 any Statute ſo as the Adminiſtrator was ſuable. Tae, Court ſeemed _ wore 
pro Quer that the Adminiſtrator was ſuable ; Sed adviſare vult. 2 IE Conteg 


0 * \. 7 is oo * veriv is 
Jo. L534" Hill. 31 & 32 Car. 2. B. R. Impe) V. Pit. , about Rignt 
| ; 3 of Admint- 
ration ; Held per Cur upon Demurrer, Carth 153. Frederick v. Hook —— —-S, QC citrd per Tee 


1. bur by the other three Juſtices ſuch Adminiſtrition in Caſe of a Weill was held voz, Gibb, 
2. Woolaſton v. Walker And the three Jnſtices ſay, that the (Cafe of No. G3. Pub. ; 
of hes 2 * — — ; . £ . 4 

Cate, and the Caſe of Carth. 153. Frederick v. Hooke, are not adjudged Cales. 


9. The Bill was to have a long Leaſe aſſigned, which came to the 
Plaintiff by Virtue of an Adminiſtration ol her lormer Husband, but there 
Kere Children of the Inieſtate; and it was reterred to the Civil Law to 
determine the Adminiſtration before a Decree For the Statute ot H. 
9. is, that Adminiſtration be granted ro the Wite or Child, and the 
Wite having it, [che Court bid them] ſend back to ſee it the Civil 
Law doth not proportion the Adminiſtration. 3 Chan. Rep. 61. Mich, 
1670. Hunt v. Jones. 
10 The Court held the Ordinary may grant Adminiſtration to te Show. 551. 
Brother quoad Part, and to the Wife for the r; in which Cafe neither 8 e 
can coniplain, ſince the Ordinary need not have granted any Part oi ig F. 
the Adminittration to the Party complaining ; But it the Iateſtate does nor 
leave a Bond of 100 . the Ordinary cannct graut Adiuiuiſtration for 50 J. appear.—- 
to one Perſon and 50 J. to another, becauſe this is an entire 'I'hing ; Aminittea- 
| Annua nec debitum, Judex non ſeparat ipſum. 1 Salk. 36* pl. 2. Mich. ee £2 
3 W. & M. in B. R. Fawtry v. Fawtry. Gael. Fave. 
| 14S 125 
Het). 135. —— 2 Ch. Caſes 7). Taulurier v. Ward. fut it cannot be granted of 5 in one 1 
County to A. and in another to B. Quzre. Sid. 101. 9 
f 


* 


* 


1 


11. Since the Stat. 22 & 23 Car. 2. it has been held, that the 31K. 3. 5 
cap. 11. ig thereby repealed ; the Reaſon of Diftribuiion of the Inte/tate's | 
Goods by the Ordinary before the Statnte 22 & 23 Car. 2. was becaulc a 
there was no Property ot thoſe Goods in any Body, theretore the Or- 1 
dinary having the Poſſeſſion he diſpoſed ot them at his Pleaſure, tor þ 
there was no Proprietor to controul him; Per Holt Ch. J. Carth, 

376. Paſch. 8 W. 3. B. R Oldham v. Pickering. 

12. An Haminiſtrator during the Abſence ot J. S. (who is Executor) 3 Salk. 23. 

# brought an Action of Debt on a Bond, but did not aver in his Declara- liter v | 
tion, where F. S. was abſent, or that he was abſent ; Per Cur. It is Ways * 
dut reaſonable that the Ordinary may grant Adminiſtration during N 
Abſence as well as during Minority or Pendente Lite, and ſuch Ad — 6 Mud. 
mimniſtrator is accountable to the Executor. Me will intend it Abſence 394% 5: C. 
Lejond Sea, but the Plaintiff ought to aver that he was abſent, and le range 
3 1 tor Detendant. 1 Salk. 42. pl. 11. Mich. 3 Ann. B. R. Adrminiſtrati. 
Slaughter v. May, 


Of WAS rant 
cad Debi 1 le- 
ſence beyond the 
2 Ld. Raym. Rep 1071. Slater v. May. $. C. adjndged for the De- 
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a A 


pls Forma durante Abſentia, ard therefore the Court held it muft be underſtood an Ab 
"I 3 3 Salk. "IL I. = 
fendant. 


b 3 H. brought Peli againſt T. on a Bond of 2000 l. entered into 11 Mod. 
I.. Su F. deceaſed as Adminiſtrator to F. as to this Bond only. The 93: 8. G& 
endant pleaded in Abatement that Adminiſtration was befor granted 3 


8 of th f f | does not 

. J this Bond to C. But per tot. Cur. this Plea is only in Bar, aud Can- ayycar, — 
5 not 

: 


— ͤ— — — — — — 
_ = — 


— 
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þ xecutors. 


not be pleaded in Abatement, and theretore a Reſpondeas Oulter w,, 
awarded, 2 Ld. Raym. Rep. 1207, Mich. 4 Ann. Hacket v. Tilly, 


not app<.lr. 


(D. 2) Adminiſtration granted to ſeveral ; thei: 
Power, and Pleadings. 


i; EBT againſt Adminiſtrator, who ſays that it was commits} 

F to him and another, this is no Plea without ſaying that the other 
adjiniſtred, by which he ſaid ſo, and there the Admimfiration by tl: 
other is trau erfable, and not the committing ot the Adminiſtration, at 
ſo lee, that it the Committee does not Adminitter he is not charge. 
ble. Br. Traverſe, per &c. pl. 322. cites 8 H. 6. 2. 

2 A aud B. two Bond-Greditors taking joint Letters of Adminiſtzaticn, 
A. gets into his Hands vet Part of the Aſſets, and retains tor his own 
Debt againſt B. On a Fill for an Account Queſtion was, whether A by 
this had got fuch a legal Advantage as to be intitled to keep the Aſſetz 
and fo B. loſe his Debt? Per Matter of the Rolls, the Rule oi thi 
Court in Caſes of Retainer is, unleſs the Party can ſhew a leg, Rig 
to retain, we never give it him; it he can thew a legal Right, ve 
never take it away from him. The Queſtion then is, whether at Lay 
this be a good Retainer? At Law no Doubt an Executor or Admin. 
{trator has a Right in Cafe ot Debts in equal Degree to preter one ty 
another, and to retain for his own in the firſt Place againit any other 
Creditor, The Reaſon is, not (as ſome ot the Old Books ſay) becaule 
the Law leaves it to the Conſcience of the Executor which Debts 0 
preter, or that I take to be a fictitious Reaſon, being contrary to the 
gencgtal Principal of Law, for a Man thus to become judge in his on 
Cauſe and be leſt to determine which Debt ought firit to be paid, his 
own or another's. But the true Reaſon is, becauſe it a Retainer were 
not allowed, an Executor in Caſe of a Deficiency of Aſſets would have 
no Poſſible Way oft obtaining Satisfaction tor his Debt, for at Lav 
there is no ſuch Thing as ſplitting of Debt, or making a ratable Pro- 

ortion, and therefore he cannot come in upon an Average with che 
reſt of the Creditors, nor has the Advantage of another Creditor, who 
by bringing his Action in due Time may recover his Debt, rhouzi 
there be not enough Aflers at laſt ro anſwer all Demands upon the 
Teſtator; For he cannot ſue himſelt; ſo that this Privilege of Retain- 


er is tounded on the Policy of the Common Law, that Executo!s 


may not be deprived of one Advantage without having another in li?! 
ot ir, and that they may not be in a worte Condition than all Mankind 
betides ; But this is not a Caſe between an Executor or Adminiſtrator, and 
a Credicor, but between tWwo joint Adminiſtrators who are both in the 
lame Conaition in all reſpects. Now here has been no Authority cited 
ro ſupport a Retainer by one Adminiſtrator againſt the other, nor do [ 
ſee how there ever could be one, becauſe an Adminiſtrator can bring 
no Sort ot Action againit his Companion wherein this Point mizi: 
have been ſettled at Law. Neither docs the Reaſon of the Law jul! 
ty tuch a Retainer, tor Adminiſtrators are conſidered but as one Pet- 
jon in Law, the Poſſeſſion of the one is the Poſſeſſion of the other, tb. 
Receipt ot one is the Receipt of the other, and therefore the Retain* 
ol one mult be conſidered as the Retainer ol the other, and muſt cut 
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for their mutual Benefit in the Diſcharge ot the Debts ot both in pro- 
ortion. Then the Conſequence would be very bad were a R-:t1ner 
lowable in this Caſe, for Adminiſtrators mult fight tor the Aſſets if 
verting the ſole Poſſeſſion would entirle either to a ſeperate Right in 
them, fo that as no legal Right ot Retainer has been thewn, the Rule 
mutt take Place, that he, who cannot tetain in Law cannot in Equity. 
The Plaintiff is entitled to an equal Diſtribution ot the Aitlets, being 
a equal Creditor, according to Conſcience and Equity, and the De— 
tencant muſt be decreed to Account. 26 Feb. 19138. in Canc. Chap- 
man Turner. 15 Bo 
> . Recovery againſt one Joint- Adminiſtrator ſhall bind him and all 
his Con:panions, and theretore it is Reaton it ſhould bind all Stran- 
vers ; Per tuo Juſtices, and the other two faid that they were of the 
fame Opinion; But they would be advifted &c. The principal Cale 
was Debt againſt tour Adminiitrators, who pleaded that one T. D. had 


g broucht Debt in B. R. upon a Bond tor 100 l. againſt one of the Ad- 


minittrators, and recovered by a Nihil Dicit, and that they had Riens 


enter Maines to ſatisty over and above the ſaid Debt, and this was de- 


” murred to; And Anderſon and Beaumont held it a good Plea; And 


it there be any Covin in it, it is to be averred by the Plaintiff; tor 
Prima Facie it thall not be ſo intended, but that it is true. Cro, E. 
471. pl. 23. Hill. 38 Eliz. B. R. Further v. Further. 


3. A Releaſe of one Adminiitrator not to prejudice the other. Toth. S P. decreed 


2654, 265. 6 Car. C. B. Horner v., Barrel. accordingly 
GC | ; 3 | by Ld. Ch. 
> Pardwick, Mich. 11 Geo. 2. in Hudſon v. Hudſon — One Adminiſtrator cannot {11 Goods or 


releaſe Debts without the other” but they muſt all join. Wood's Inſt. 3 55. cites Bac. Uſe of the Law, 


; Property, Cap. 9. 


(E) Upon the Death of what Perſon Adminiſtration 
ſhall be granted, 


. Fa Feme Covert dies Inteſtate, Adminiſtration may be grant- The Baron 
f ed of her Goods; Fer peradventure ſhe has Things in Action, ie the only 


the which are not given to the Baron by the Law. O. s Ellz. 251. e 
* 90. admitted. | ot K in by 


a I, IF he who dies Inteſtate has Goods in diverſe Counties, the * Br. Admi- 
; 


County; Per tot. Cur. Br. 


the Statute 
of E. 1. Show. 351. Hortree v. Hortrece. 


(F.) Who ſhall grant it. 
Metroplitan, 


; Vetropolitan ſhall grant the Adminiſtration, 14 0. 6. 24. its" 
* 10 D. 7. 18, 35 D, 6. 43. * 4% N 2 th 


* And if the Bit 1 5 5 . 

Are Hop of another Dioceſs than where the Party dies ccommits the Adminiſtration, this is 

a The FP &. 4 etroplitan has not yet committed the Adminiſtration; and this of Goods moveable. 
ration belongs to the Archbiſhop though ke has only the Value of a Lenny in one 


; niftrator, pl. 21 cites 7 li Ws OO if this Word County ought to bs Dioceſs. Br. Admi. 


pl. 48. cites 


. ; 2. Jt 
; 


Exccutors. 73 
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Executors. 
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2. N he has Br n Notabilia to the Value of 1005. in diverſe | 
ceſſes, the Petropolitan ſhall grant Adminiſtration, | 
16. b. 

3 Ika Man dies beyond Sea Inteſtate the Archbiſhop ſha!l gram 


Di. 
lO i), 1 


Adminiſtration, 19. 11 Jac, B. per Coke to be adjudged m. 


42 Elz. 1 | | 

4. It the Archbiſhoprick of York is void, the Archbiſhop of Canterhy;, 
ſlall have the Spiritualties, and Brooke fays it ſeems that at that Ti; 
he may commit Adminittration. Br. Ordinary, pl. 22. 


5. The granting ot Adminiſtration of every Biſhop's Goods, although 


he has not Goods but within his own Juriidiction, does be long to tb. 
Archbiſhop. 4 It. 335. | 
Sid, 99. . 6. Where a Man dies- Inteſtate, having Goods in feveral Peculiar: 
Tull v. 5 
1 vs ce{s, but to the Metropolitan ot the Province; For they are exem:; 
ſcems to be from ordinary Juriſdiction, Lev. 18. Mich. 14 Car. 2. C. B. Anon. 
. (in ; 
B K and he'd accordingly, becauſe ſeveral Peculiars do not belong to the Ordinary, but to n. 
Arch ſhov of the Province; bur true it is, that ſome belong to the Ordinarv, and becauv'e ir w;; 
ſo ug ed for a Prohibition where a Cauſe was immediately transferred from the Peculiar to th- 
Archcs, a Prohibition was granted, 


Adminiſtration; 


(G.) By whom it ſhall be granted. 


The Caſe 
,. that 
1 „Nerchant 


1. I f a Man has Bona Norabilia in Ireland and in England, and 


150 eighty 
Ponnds 0 


(But it ſcems that it is intended that he hs Bona Matabilla n 
one 1), of Ddiverle Dioceſſes within each {Irovince or Sagas in his Ots 
London; (cle, For otherwiſe it ſcems it ought to be granted by rhe Or, 
ite Obliga- dinary where the ©0395 are, and not by the Metropolitan. ©, 
tion was 14 El. 305. 


mige in 
Irclind, but always after remained in London. D died Inteſt ite in the County of Bedford in Eg. 
land; the Biſhop in Ireland committed the Adminiſtration to the Son of DD. and he releaſed th: 
n Debt to L The Arcibiſhop of Canterbury committed the Adminiſtration in England to 1: 
Widow of D. who had gotten the Obligation. It ſeems that notwithſtanding the ſaid Amiga 
tion and Releaſe made in Ireland, the ſaid L ought ro anſwer ro the fail Action brought in Lov 
don, and this by the Opinlon of the Court, bur by reaſ'n of ill ple ding the Platnrilk has got | as? 
ment. ID). $05. a. pl. 58. Mich. 13 & 14 Eliz Daniel v. Lucre. Dal. 76. pl. 5. S. C. unt 
us to Goods in Ireland the Adminiſtrator there ſhall have them, and fo the Admiftrator in Eg!“ 
Mall have the Goods here; nt if a Man has a Leaſe for Years of Lands in England, and ti! 
Deed of Leaſe was at the Time of his Death in Ireland, the Adminiſtrator in Ireland ſhall not ne 
dic with fhis Term; For ſuch Chattles are local. 


Pr Admt- 2. In Time of Vacation of the Archbiſhop, or of a Biſhop, t!: 


ge tee Dean and Chapter thall grant Adintniſtracion. 36 9. 5. 25103 
5. —- gdmninirator, 276. per omnes Legis JIcritos, and by tholr 9 


the Arches. | 
Wentw Off. z. It 15S ordained by a Canon 1 Ja. cap. gz. that if a Nan dies 18+ 
Fo dog Journey, the $90ds which he has abour hi at the Timc ſhall 1% 
s s Þ base his Crita;nent or Adimnitratorc to be ltabie co eye [2tct? 

gattwe Court. | 
So where 4. It a Pan became bound in an Obligation in London and dies 
« Bond was Inteſtate in De. on, and there had the Obligation at the Time Of 1! 


made in 


lrelana but Okäth, Adnmniſtration ought to be granted by the Dilber 


1 dies Iteſtate, there ſhall be ſeveral Adminiſtra-i ns granted, f 
of 1--11nd iz. by the Archbiſhop of Dubun for all within his JIcovince, aa 
wa-ob/iped by the Arcyatſhop of Canterbury tor all within his Province. 


the granting Admittration does not belong to the Ordinary o the hn. 
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Cron, waer: the Ovligatton was at his Death, and not vy eye » = 
Dubop ot London wyere che Obugatton was made; For the s an 
Ac; tail be accgunteo Sogos 45 T9_I5e grantung ta. miley n. 15 
tion uticic tie ltd uus at bis —käch, aud not Whcre it 205 p. 58 
Was made. Cin. 14 Cab. D. . Adſttaged Pes Curt. Lane, = 2 
» Vasen in an Acton brought by the Adaumbratos 111. #2007) Lap⸗ 3 59. 
-ofing the Obligation to be wave ryece, aud (YCWS the Adu T7 3 
i ration to be granted bp che Biühan of Sran, du Zudgmene l. nere 
* at it les TRUTH JENUTTLL [9 LIC Occlaratton, ande D.. 15 17 77 vl. 
„ this Was alfirined ima Writ ot Srtor. n 
ir tothe rwiſe of a Leaſe for Years, For Juch Chattels are local; Per Dyer Ch. Js quod Gaudy 
Concellit. 


4. Debt by Adminiſtrator, and ſhecoed Letyors f Adminiſtration as he 
oughts and were committed by the Bit: 15 Commul/ary, and EXCeption 
taken, becaufe 1: was not committed by the Bilhop himſelt, who ts im— 
niediate Ollicei to the Court; & non allocatur; but by the Cummillary 
an arded good. Contra of Certification of Baſtardy, or ot Exconmu- 
nication ; For this ought to be by the Biſhop hiniſelt. Note a Di. erſi— 
ro, Br. Adminittraror, pl. 18. cites 1 H. 4 64 
6. Ir was agreed that Letters of Adminiſtration of the Comm:ſſary ſuffices 
for the bringing / an Action. Br, Ordinary, pl. 6. cites 11 H. 4. 6 

„. It ge commus the Adminiſtration as Ordinary and is not Ordinary, 
there in Action brug, the other may ſ2y that F. NM. is Ordinary there, 
aligue Hoc that he who granted the Adminiſtration is Ordinary there. Br. 
Ordinary, pl 2. ces 35 II. 6. 46. 

g. Ia Vac nei of the ArchliſLoprick of Canterbury or Vork, Admini- 
fir ition mall be granted by their reſpective Deans and Chapters; Per 
ommes Legis Peritos, and thoſe ot the Arches. Jjenk. 202. pl. 23. 
cites 36 H. 8. Br. Caſes 276. 

9. Ailumplit by an Adminiitrator, and declared of an Adminittra- 
tion granted to him by T T. Barriſter of Law, Commitlary ot the Bilhop 
ol L. the Defendant pleaded the Statute of 39 H 8. cap. 17 that 
none by that Statute can be a Cominiitary but a Dr. at Law, and thar 
tice the Larrain continuance the Biſhop of L. granted to him Letters 
ot Auiziniuitration; The Opinion ot the Juſtices was, that Adminiitra- 
tions were by the Common Law, and the Statute ot 37 H. 8. is nt 
rifiriccive, that no others may be Commuitlaries than Doctors, and it a 
But helor ot Law cannot be a Commillary, yet AEts done by him are 
good till they be avoided by ſentence. Cro. E. 314. pl. 8. Hill. 35 
Eliz. B. R. Pratt v Stock. 

io Where A. had Goods only in one ſuferior Dicce/e and the Metropr- 2 Ls 155, 
litan of the ſame Province, pretending that he had Bona Notabilia 11. - * 1 
ſeveral Dioceſſes pranted Adininiftration ; this Adminiſtration is not Dunne. 
void but v9144te by Sentence; tecaule the Metropolitan has Jur:fdittion Cate, Wray 
o\cr all the Dioceſſes within his Province, and conſ:quently cannot aua Sourh. 
be void bur voidable by Sentence, But if an Ordinary of a Dioceſe ve 
enmits Aammiſtration of Goods when the Party has Bens Notabilia Un NE CINE 
divers Dioceſſes, ſuch Adminiſtration is merely void as well as to the by the B. 
Gods within his own Diocele or elſewhere, becauſe he cannot by auy ep in ſick 
Means have jutiſdiction ot the Cauſe. 5 Rep. 29 b. 30. a. Cites it as te be 


a F i 1 2 2 void, bur 
adjudg*d Paſch. 22 Eliz. B. R. Pere 9. Jekfries, and it is added, Gua and 
at true ic is ſuch Judgment was given. Jeofrevs 


contra! [Kor 
the granting Lert-rs of Adminiſtration De mero jure doth belong to the O dimry, ant it 
* Pit be tha' ne 151, : h Or . | Fn 12 TY - p » 2” ea re 1 Bk of in t 
** „Tha: neuher the Ordinary nor the Parties to whom he grantea the Letters of Adwiniſtra- 
255 had Novice that the Inteftare had von Netabilia in mother Diectſe — - No 145 11 pl. 
: Ces It as held clearly 19 Eliz, to be void, — - Noy 56. cites it as ruled to be voud, —--—= 
«11» 12 hs * . 0 * - . - * 1 * . . 
- if (etropolitin Fans Adaus iſt cation where the Inteftitce had not hon Norabilia in dert 
celes, c 1s ot void but voidable. Adſudged Hill, 22 Eliz b. K. in Caſe of Veere v. Jeaiterics, 
—— hig. 
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70 Lxecutors. 


——— Mo. 69; pl. 959. in Cam. Scacc. Smithwick v. Bingham, Adminiſtration granted by the 
Archbhiſhop was held good without alleging that the Inte ſte had Goods in divers Dioceles, becaut 
it did not appear to the Juſtices whether he had or not; but if it avpeared to them, they rok i 
charly thit the Adminiſtration hd been void if the Inteſtate had not Goods in d vers Dioceſes —_ 
ust. 176. Paſch. 14 Jac. Coke Ch. J. cited the Cale of Vere v. Jeff-ries, and 5 Rey, zo in 
Prince's Ciſe Adminiſtration granted by the Archbiſhop Quarer:us he is a Metropolitan 
though there be no Bona Notibilia, is good till repealed ; Per Holt (h. J. and it was ſaid, that it 
Admin Aration be committed in a Dioceſe where there are Bona Notabilia, though ſuch Grant be 
ip fatto void, vet they do not grant a new Adminiſtration in the Prerogative Court before h 
re al that 7 Mod. 146 147 Hill. 1 Ann. B K. Sir Richard Rains v. the Commiſſary of the D. 
orcle of Canterbury W ws's Rep 43, 44. Paſch. 1701. in Caſe of Black50-ou,h V. Davis 
Hr Ch. . faid, that Adminiſtration granted by an inferior Ordinary where there are Bona Ne. 
tabilia in divers Dioceſes is ablolurely void. 

Adminiſtration granted y a Wong Ordinary is void Per Holt Ch. Is 1 Salk, 38. Paſch. 13 M . 
B R obiter. — Cro E 455. Mich. 37 & 38 Eliz. in Cam. Scacc. the ſame Diſtinction way 
moved by Coke Attorney General, and ſaid that this Difference had been taken and agreed in B K. 
but the Juſtices faid that it was all one, and that the Adminiſtration is void in both Caſcs, and not 4. 


voidablc on!y. 


1t. Leſſee for Years died poſſeſſed of ſeveral Leaſes of ſeveral Lands, 
ſome ot them in the Dioceſe of York, and ſome in a Peculiar in the ſan 
Duceſe, having deviſed thoſe Leaſes to his Son, and made his Daughter, 
an Infant, Executrix; the Mother took out Adminiſtration durante mint 
LAAtate of the Daughter Execurrix in the Peculiar where her Husbaid ated; 
R efolved that there ought to be tuo Admmnitrations granted; For the 
Archbithop fhall not have a Prerogative here, becauſe this Peculiar was 
firit derived out of his Juriſdiction, Cro. E. 718. pl. 46. Mich. 41 
& 42 Eliz C. B. Price v. Simplon. 
12 \\ here an Adminiſtration granted by the Spiritual Court is affirm:d 
tpn an Appeal to the Arches, the Uſage is to ſend the Cauſe back. But 
«/n the /irfl Sentence 1s reverſed, the firft Court ſhall be ouſted ot uril- 
diction, and the Court which reverſes it ſhall graut Aaminiſtration de now; 
Agrerd, Lat 85. Paſch. 1 Car. Reeve v. Denny. 
13 In an Action of Debt brought by an Adminiſtrator the Plaintiff 
declares of Letters of Adminſtration granted to him per Carulum Regen 
&c. without faying Debito modo Cc. and upon Demurrer to the Decla- 
ration it was adjudged good, becauſe the King hath univerſal Juri 
diction here. Allen. 53. Paſch. 24 Car. B. R. Hobſon v. Wills. 
14. It a Man dies, leaving Bona Notabilia in both Provinces, there 
muſt be ſeveral Adminiſtrations, and ſo is 33 H. 6. and Adminittration 
granted in one Province is void as to Goods in another; becauſe they 
are diſtinEt ſupreme Juriſdictions ; Per Cur. clearly, Hardr. 216. pl. 
7. Mich. 13 Car. 2. in Scacc. Alliſon v. Dickenſon. 
Freem. Rep. 15. It the Inteſtate leaves Goods in the ſeveral Provinces of York and 
*. pl. „ Canterbury ſeveral Adminiſtrations ought to be granted; fo if in Eug- 
deco land and Ireland. Per Hale. 2 Lev. 86. Paſch. 25 Car. 2. B. K. 


ingly. but 
it en Shaw . Stoughton, 


hath Goods 
in one of thoſe Provinces, and more Goods in France or in the Eaſt-Indies, one Adminiſtration ſhall 
ſerve the Turn, becauſe there is no Juriſdiction that we take Norice of. Ot ſeveral Goods in 


England and Ireland there muſt be ſeveral Adminiſtrations, and yet Adminiſtration in the Arch 


extends all over the World but Ireland and York, who have particular Archbiſhops. 3 Keb. 164 
pl. 36. Paſch. 25. Car. 2. B. R. in Caſe of Shaw v. Staughton. | 


16. A Man dies in France, and hath Goods in the Dicceſe of N. and 
the Queſtien was, Whether the Biſhop of Norwich ſhould grant Ad, 
miniſtration, or the Archbiſhop? Per North Ch. J. The Bj © 
Norwich ſlall grant Adminiſtration, unleſs he hath Bona Notabiha; and 
his dying in France is no more than it he died in Norwich, Free". 
Rep. 256. pl. 273. Trin. 1678. Cecill v. Datrkio, 


if Ds. - . 


1”, [t 


» OED FR _ 2 * 3 
. 


, | by the Dean | 
<. 8 Ml. in Cale ot Young v. Cale. 


A bere in one Dioceſe in one Province, and in another Dioceſe in another g 


- * 
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It \ dimjniltration is granted % a Peculiar where there are Bona 
1 rout id but voidable. Carth. 148. Trin. 2 W. 3. B. R. 


x : 
E \abilia it is not YO 


hk - aj ». Strode. 3 5 N | 
7 Cold r of Archbiſhop Sancroft Adminiſtration was grant- 
18. Cp Dean and Chapter, and good. Lutw. 30. Trin. 2 W. 


Nan le Contratt Debts ate Perſonal, and Adminiſtration muit be Where the 


| 19. ; : . | 2.4. Debtor lives. 
: ine of them where oe TOTP dies. 1 Salk, 37. pl. 4. Paſch. Arg Gamb 
12 W. 3. B. R. Hilliard v. Cox. 1 dr 
8 manyv. 
Bradſhaw. 


| 1 A, has two Honſes in ſeveral Dioceſes, and lives moſtly at one, 12 Nod. 


: bd 385 Siliarch 
; Y ) 4 Ss J 5 
but ſometimes at the other, and being there for a Day or two dies; 325 


Adminifiration of his Perſonal Eftate ſhall be granted by the Biſhop of g © & 
the Dioceſe, tor he wis commorant there, and not there as a Traveller. S. b. held 


: nd . Hillier Y. Cox. according! 6 
1 Salk. 37- pl. 4 Paſch. 12 W. 3 * 
Rep. 562. S. C. & S. P. by Holt Ch. J. 


22. Where there are Bona Notabilia in ſeveral Dicceſes of the ſame 11 Mod. 


5 | tv rt mutt gran Ini ; 1 
province, the Prerogative Cou grant Adminiſtration ; But Paſch. 


Ann. 


* Province, each Arcchbiſhop muſt grant Adminiſtration. 1 Salk, 39. f. K. 3uſ. 
pl. 8. Mich. 1 Ann. B. R. Bariton v. Ridley, ton „ Rid. 
pl. 8. cy. S. C. 


. per Curiim. 


22. Adminiſtration in the Provence of York does not extend to Fuds- 


nent in the Queen's Bench Weſtminſter, becauſe it is Aﬀers ar Weſt— 


minſter in the Province of Canterbury, 41 Mod. 15. Paſch, 1 Ann 


B. R. Carliſle v. Greenwood. 


224 So of Adminiſtration granted by the Archdeacon of Dorſet, s P be 
1 Salk. 40. Paſch. 3 Ann. B. R. Adams v. Savage (Tertenants.) Holt Ch, J. 


that without 


5 Douht it is no good Title becauſe it is local. 6 Mod. 125. in S. C. 


23. Archdeacons as ſuch have no Power to grant Adminiſtrations 
cf Goods, though moſt in England do it but not Quatenus Archdea— 
*cons ; but by a preſcriptive Right, and ſometimes they do by Pecu- 
liars, and ſometimes by themſelves. 6 Mod. 134. Paſch. 3 Ann B. R. 
> 26.4& 5 Anne cap. 16. F. 13. Enatts, that the Ordinary of the Dio- 
ceſe, or ſuch other Ferſons to whom the Ordinary Puwer of the Probate of 
"Wills, or granting Adminiſtration doth belong, do grant the ſame in relation 


xo the Gods and Chattles of Perſons dying Inteftate to whom Mies or 


Wages are due, for Work done in his Majeſty's Tards or Docks, and that 
rhe Salary, Wapes or Pay due to any ſuch Perſons, for Work in the Yards 
or Decks as aforeſaid, ſhall not be deemed to be Bona Notabilia, whereby to 
found the FuriſaiFion of the Prerogative Court, 

27. B. Executor of A. proved the Will in the Dioceſe of Li — B. 
brought Action as Executor of A. againſt C. and had Judgment. C. 
Was taken in Execution and eſcap d; B. the Executor died Inteſtate. D. 
$ook Adminiſtration cum Teſtamento &c, De bonis Non ot A. in the 
lame Dioceſe of Li. and brought Debt againſt the Sheriff for the Eſcape. 
Per three Juſtices againſt one in this Calc, the Judgment being entred 
in Middleſex that ought to have been a Prerogative Admini/tration, 
Mod. 244. Patch. 10 Geo. in the Exchequer Court. Anon, 


X (G. 2) 


E aun led BeV. os, * wow. 3 - * 
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F xecutors. 


(G. 2) Adminiſtration, 
By whom granted. At what *lace. 


In Debs by 1. HE Biſhop of London may commit Adminiſtration he being u 
55 N; but it ought always to be of Things within his Bio. 
eeclires of Cele ; Per Cur. clearly, Godb. 33. pl. 41. Paſch. 27 Eliz. C. B. | 
the Admi- Caſe of Carter v. Crotts. 
niſtrarion : 
committed to him at London by the Biſhop of Exeter, and yet it is well, for the Power of 4 3i%,. 
15 not ſo loca as the Authority of a Jultice of Beace. Noy 112 Barns v. Ld. Mordant : 
The grantirg Letters of Adminiſtration is not a judicial, but only a mininiſterial Act, he," 
the Ordinary 1s directed by the Statute ro grant it, and therefore good though granted at York by t. 
Arc hbſhop of Camerbury, and in Debts brought by ſuch Adminiſtrator ic was adjudged for hin 
Lutw. 533. Trin. 5 W & M. Bofwall v. Rau ſtorne. 


2. The Commiſſary of the Biſhop of Norwich being in Londen oro 
Adminiſtration there; and it was held good, becauſe that Pow:r ts 1G; 
local, bur tollows his Perſon, Godb. 342. pl. 436. Irin. 21 [ac 
B. R. Knollis v. Dobbins, 


# 


we, Ve mad the Croods of one who died Inteſtate within his Dioceſe in Ireiand, and 
fra: adjudged good. Cro, C. 214. at the End ot pl. 3. cites 27 Eu, 


The grant- 3. A Biſhop of Ireland being in England committed Adminiſtration i 


a Perſon 

anrexed to Chacten v. Barncs. 

the Perſon ; | | 

of a Kiſhop; and is not local, for a Biſhop of Ireland being in England may grant Adminiftezin 
hcre of Thirgs within his Dioceſe in Ireland; becauſe it is an Authority. Puwe: &c winch tol. 
lows h's Perſon, but ſuch Adminittra:or cannot bring Actons here by Virtue thereof Godb 32 9. 
+l. Paich, 27 Elz. Carter. v. Crotts, S, P. by Holt Ch. J. 6 Mod. 145. Paich. z. Am 


H. R. 


4 Adminiſtration granted in a Foreign Court Cas at Paris) is nt | 


taken Notice ot in our Courts, 3 Wms's. Rep. 371. Trin. 173 


Tourton v. Flower & al.” 


(G. 3) Inteſtate. 
Who, though he leſt a Will. 


So if A. 1. IF A. by Will appoints that the Executors of F. F. fhall vt bis 
makes s. Executors, and he dies living F. S. there till the Death ol } ? 


be] hi A. ; WF tg | 1 
ee Ling this is a dying Inteſtate ot A. For in the mean Time A. has 1 
Year after 

his Death ; Cafe ot Greysbrooke v. Fox. 


Executor. Pl. C. 281. b. by Dyer and Walth Paſch. J Eliz. | 


Le Ee SL as Be 


For within PET > N . 
and therefore for this Time the Ordinary has Power to commit Admin 


the Year he dies Inteſtate, 


ſtration, and it ſhall never be | - 
brooke. v Fox And it Executor proves the 1eftament and dies Inteſtate there from 


[ | | ſt ˖ tate, and for that reaſon 
Death of ſuch Executor dying Inteſtate, the firſt 'Teſtator died Inte ſtate, 
Ordinary may grant Adminiſtration ; Per Dyer and Weiton, Ibid. 281. b 18 2. a, 


2. There are divers Kinds of Inteſtates, one that makes no W. 
another that makes a Will and Executurs, and the EAxcicrnors 77) 1 


diſproved ; Per Dyer and Waiſh. PL C, 2$1. b in Case of Oe, 


10. 


nities enſoy ed, being not obliged to any other Gbfervance Li ning 
E 'Tettamcits than What 1s jute Gentium, a Man may fereral Ways 
die partly Teſtate and partly Inteſtite. 1 Godulp: Orp. Leg. cap. 


bilia where th 


— — — 
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in this Caſe the Deceaſed dies * ©1557 Intefatus; And this is within 


| the Statute ot V. 2 cap. 19. 2 lat. 397. | | 
; W here the Strictneſs of the C:v7/ La is obſerved, there a Man “8 7 Lid. 
2, ; a; 8 5 4 i 1 
* cannot die parti Teſtate and paris; luateflate; though here in Eng- 55 DOT EP 


: - „ . 2.5 8. N. Dar 
und where that ceremonial Strictnets is not obterved, bur all Immu- % P. 


br. Io 
* Eg was aſſigned, that one pleaded (c Telamento ann x9 
„ obiit Inteſtatus) which is abſurd and repugnant 5 Per Cur, it 18 
well; For though one make a , yer it ne make no Executor he 
zs Inteſtate. Comb. 20. Paſch 2 Jac. 2. B. R. Anon. 


(H) What Things ſha!l be {aid Bona Notabilia. 
(And wherc. ) 


1. IF a Man has Goods of the Value of 51. in one Dioceſe, and a 
ie er Years of the fame Value in another Driocete, theſe are 
Dona Notaaita, bp wich the Archbiſhop ſhall grant the Aaintiu- 
\ Crition, though rhe Leate tor Brars is nat a Thing moveable nor 

properſy Bonum, but this is a Ciattel as the jAcaving 19, 
2 ut (ce the old Book of Entries 324. where it is pleaded that 


= the Archiitiop ſhail grant Admnuckration, Vceauic ye han Bona Nu- 


| tabilia in divers Oioceſes. 

3 Ja Han has Goods to the Value of 51. in one Dioceſe, and aa 
Obligation ot more Value in another Dloceſe, the Obligation being 
made there alſo, theſe are Bona Motabilia, for which the Archhi⸗ 
ſhop (hot! Trant aAamumſtrauon. D. 14 El. 305. 58. it ieems it 15 
ſo to be intended. 

4 Te itiaks Bona Jotabilta a Debt withour Specialty (hall be Debt upon 
accounted Bond wheie rhe Debror dwelis. D. 37 Eltz. B. and Hof 
not wheie the Teſtator dwelt. (It ſeeins this is not Law.) e 


10 110 more 
3 a | than a 1)-he 
on ſin ple Contract, which follows the Perſon of the Debror. Carth. 373. Veomm v. Rridſhay 
Comb. 392 $ C. 12 Mod. 107. S. C. [Debt upon a ſinple Contract (ht! be 141 | 
bons Notabllia where the P.rry him'elf dies; Per Wamfley and Beamonr. Noy - <4. ia Rev th 
Caſe. S. C. of Noy and of Roll gcg. cited Freem. Rep. 100. pl. 117, i 6 5 


f i 7. in Caſe of Shaw y 
| Ttorton. Paſch 1673. 8 R but in that (Calc it was 4 Hudged contrary according tots TI 25 
F 472. Byron v Byron, and Ld, Ch. uch let fangs 
z; Salk. 70 pl. 1. and 164 pl. 10. S. C. & S P. 2 rar 


Jo Cited one Needinam's Caſe 7 Jac. add; 


£ D* But a Debt upon Specialty ſhall be accounted Vana Where the 


prog was made, Hill. 37 Eiliz. 5. (It lfecins thts is not 

. 

It a Pan dies Jntefate having divers Debts upon Obliga- s C. circs 
tiene in ſeveral Dioceſes, che Ocbts {hall be ſald ta be Bonga Nota⸗ [). 3-5 pl. 
Obligations are, and not where the Ochtor or! Ns 


2 Oebteer | N — Ney 
— * i oe . , a 4 54. 
Tr are, Tt. 1) Ja, B. per Cur. Trowbridge againſt Tay- ons 
8 Caſ e. 
1 Fn p - * b ; Went (ONI 
| Dn? 45. Cites Prettyman's Cafe, - Zur Debr upon Conrratt follows the Perſon of the 


Cro. E. 472. Hill 


38 Eiiz. B. R. Byron v. BV on --—— Noy 54. S. C. & 5. b. 
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Cro E. 472. 
pi. 25.5 C 
Sr S U by 
Anderſon — 
Foy. 54 

FE vron's Caſe, 
& C. held 
accord glv. 
—5. ( cited 
per Gurtam. 
8 Nilo. 

234. Pa'ch. 
10 Gco. in 
the Exchc- 


HUN 


7. Tf 1 Man dies in a Dioceſe not having any Goods there, but hy 
Bona Notavilia in another Dloccſe, this will be ſuific.ent Bona Ng. 
tavtlia tor the Archbithop to grant Adminiſtration #c. becauſe tie 


Ordmary where he dies, by the Law, is ta take as great Cate gf 


tie Teſtator, and ot his Soobs, as the other Ordinary where hig 
C©00ds are, Maſter Selden fatd to ine, thar he had been tntorm; 
ed by thoſe of rye Court Chriſtian, that this is the uſual Courſ 
at this Oay. | 

8. Annuity for Years out of a Parſonage ſhall be Bona Notabilia where 
the Partonage is. D. 305. Marg. pl. 58. Mich. 13 & 14 Eliz, cites 
it as adjudged. 1 | 

9. Debt upon an Obligation the Caſe was, the Inteſtate died in 
/ ancalivre, the Oligation upon which the Action was brought is iy 
Lindon at the Time of his Death, The Biſhop of Cheſter in w hofe Dig. 
cele the Inteſtate died, granted Adminiſtration to J. S. who released 
to this Detendant. The Archbuhop ot Canterbury granted Adminj. 
tration to the Plaintift, and in Debt brought by him the Releaſe was 
pleaded in Bar; Ic was holden by the Juſtices, that where one dies 
that hath Goods in divers Dioceſes Canterbury all have the Preroga. 
tive. And it was holdeo, that it Canterbury hath not Prerogative in 
York, yer that this Bund ought to be ſued in and Adminititration 
committed ot it within the Court of Canterbury. Cro. E 472. pl. 25. 
Hill. 38. Eliz. B. R. Byron v. Byron. 

10. Canm 9, 93. made in Time Car. t. eſtabliſhes 5 1. to be Bona 


Bona Nutabiliaz yet therein is this Proviſo that where by Cm poſitin 


or Cuftom in any Dioceſes Bona Notabilia are rated at a greater Sum, 
the ſame thall chtinue not altered. Went. Off. Ex 45. 

11. Went. Oit. Ex. 43. ſays that a deſperate Debt of 5 J. or more, or 
a Delt due from the King againtt whom no Suit can be bur only by Pe- 
rition, yet this will ſtand tor and as Bona Nortabilia, as he takes it 
in the Spiritual Court. Bur he ſays he only conjectures it ſince the 
Rules ot Law do not determine it; and though it was debated in the 
Time ot Q. Eliz. yet it was not reſolved; 

13. It Lind is given to Exccators for Payment of Debts and Legacies, 
this he thinks ſhall not be Bona Notabilia though it be Aflets. Wem. 
Ott. Ex. 46. 

13. Bona Notabilia being in ſeveral Peculiars in the ſame Dioceſe, the 
Metropolitan is to grant Admini/tration, and not the Ordinary. Lev, 75, 
Mich, 14 Car. 2. C. B. Anon. 

14. Execntor or Adminiſtrator out of an inferior Dioceſe is Plaintilf 
in Equity, and Defendant pleads Bona Notabilia, ſo that Plainritl can 
give no Diſcharge, and the Plea was allowed. 3 Chan. Rep. 71. 1z 
Oct. 1671. Knight v. Bee. | 

15. Exception was taken againſt a Prohibition becauſe Bona Notabi- 
Jia is ot Eccleſiaſtical Juriſdittion ; Sed Curia contra; For Bona I 44- 
bilia is where the Obligation is, 3 Keb. 438. pl. 50. Hill. 26 Car. 2 
B. R. Loddingron v. Draper. 

16. Adminiſtratlon granted by a Peculiar where there are Bona Nota- 
bilia is not void but voidable. Carth. 148. Trin. 2 W. & M. ia B. R. 
Gold &al' v. Strode. 


18 


17 So Adminiſtration granted by Archbiſhop of Goods in another D- 


occle Where theretare not Bona Notabilia is only voidable. 3 Le. | 


212. Hill. 36 & 37 Car. 2. C. B. in Caſe of Wrighton v. Brown. 


18. A. obtained a Fudgment againſt J. S. 21 B. R. and died. B as Admini- 
ſtraror to A, brought a cite Facias on the ſudgment, and alleg'd A' 


niſtratien granted to him by the Archbiſhop of Tork, It was argued chat 


this Adminiſtration was void, by reaſon of the Judgment in Middic- 


ſex, which is Bona Notabilia in another Dioceſe, and though it v4 
atce! 


6 
27 
* 
3 
by 
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17 1 Verdict, yet here it appears on Record that he hal Bone No- 

q : aro) in Fliddletex, & non conſtat that ne had any ar all in York. 

. N i inc another Motion the Court thought it well enough, and gie 

f [udgment tor the Plaintiff, But the Reporter ſays, Quzre tunen. 

g "8 2 Show 437. Mich. 1 Jac. 2. B. R. Atkinſon v. Newton. | 

I: ; 18. Judgement obrain'd in the „ at M er makes Bona No- z Mol. 32 
ſe tabilia, though the Action on which it was obtain'd was laid in Do- 8. C. 


* /erſbrre becauſe the Record was at Weſtminſter; Agreed, Carth, 149. 
- 7 


1 rin. 2 W. & M. in B. R. in Caſe ot Gd & al v. Srrode., 
= 19 A Bull of Exchange {hall be laid to be Bona Notabilia where the 

| Debtor is, and not Where the Bill is; For it is no Hpectalty in Law. 
1 3 Salk. 164 pl. 10. Yeoman v. Bradthaw. : : 
in 20d. Grant ol Adminiſtration by the Archdeacon of Dorſet is void , gatk 40. 
„ KX Omnnmad a Judgment of B. R. For the Judgment ot this Court upon pl 9 Patch. 
4 © © which the Scire Facias is founded is Bona Notabilia. And if ir will e Wee 
oy not make Bona Notabilia, yet ſuch Grant ot Adminiſtration will be NU 
vas | void Quoad this Judgment, becaule 1t lies out ot the Juriſdiction ot 154. 8. C 8 
ies the Archdeacon ot Dorſet. And per Holt Ch. J. this Court will take S. E. accord- 
1. Notice of the Limits ot Eceleſiaſtical Juriſdiction, which is Part ot 1 E 
in tie Law of the Realm, under which we live, and confequenly it ber Cur, 8 
im ill take Notice, that a Judgment ot the King's Bench is not within Migg. 245. 
23. the Juriſdiction of the Archdeacon of Dorſet, And for this Reaſon 


the whole Court held, that Judgment ought to be given tor the De— 

* tendant, 2 Ld. Raym. Rep. 856, Mich. 13 W. 3. B. R. Adams 

V. Savage. os 

22. As to Bona Notabilia the Spiritual and Common Law are the ſame, 1 Mod. 211. 
10 Mod. 212. Mich. 1 Geo. B. K. Cottingham and Lotts. Anon. was 


cired in 
Favour of a Prohibition, but not much regarded. Ibid. 


it © 23. In an Action of Debt againſt the Sheriſf, the Caſe was thus, A. 
the > by his laſt Will and Teſtament made B. his Executor and died; the 
the Executor prov'd the Will betore the Commiſſary of the Bithop ot 


> > Litchfield, and as Executor of A. brought an Action againſt C and ob- 
1 5 


1e, tained a Verdict and udg ment, and thereupon C. was taken in Kxecu- 
"ent, © tion upon a Ca. Sa. and committed, and afterwards eſcaped. Then B. the 

= Executor died Inteſtate, and D. took out Adminiſtration cum Teſtamento 
the annexo de bonis non of A. in the Dioceſe of Litchfield, and brought 
. 18. this Action ot Debt againſt the Sheriff for this Eſcape, who demurred 


2+ for that the Judgment being without Foundation of this Action, and 
intill | that being entered in Middleſex the Plaintiſf could have no Right to 
| it by Virtue of Adminiſtration taken in the Dioceſe of Litchfield, 
which as to this Demand was void, for he ought to have a Prerogative 

- Adminiſtration, Three of the Barons, of which the Chief Baron was 
one, were of Opinion that the Plaintiff could not maintain this Action 
without taking out a Prerogative Adminiſtration; or an Adminiſtration 
* where the Fudgment was entred, and that was in the Dioceſe of London; 
that it was abſolutely neceſſary that he thould take our Adminiſtration 
» ſomewhere, and that there could be no Inconveniency in taking out 


2 e above. 8 Mod. 244. Paſch. 10 Geo. in the Exchequer. 
Anon. 
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(I) Of what Value (Bona Notabilia) ought to bs. 


[tte of Jos. in two Dioceles, this would make the Sdodz 
to be Bona Notabilta, tor which the Adminiſtration chould h. 
Kranted by the Archbiſhop. J2erams S. 459. 
2. Kut in 37 H. 6 28. it is held per Cur. that if a Man 95 
Goods in civers Dioceſes, thongh the Goods which he has ane 
County be but ot the Value of 1d. yet theſe are Bona Motabug 
tur which the Archbiſhop ſhall grant Adminiſtration. 9 
3. and mo . . 16. b. it 1s pleaded that he had Bona Pot; 
bilta, fcilicet, Goods to the Value of 51 in divers Diocefes. 
4. If there are Hoods of the Value of 31. in each Dioceſe, this 
ſhall mae Bona J2otabilta. D. 7 Ja. B. cited per Foſter to jy 
adzudged em Needbam's Cale. 
Went Off. 5. It is ordamed by a Canon in 1 Jac. cap. 93 that Bona VN 14. | 
Ex. 45. dilia thall be accounted to be Fl. at leait, and that none hill je | 
mentions i laid to have Bona Notabilta, unleſs he has Goods in divers Oy. 
ARALDO Coles to the Value of 51. and it ſeems that this Canon hach 
„ra 9:0. changed the Law ik it was otherwite before ; malmuch * as te 
Grant of Admimiſtration belongs to the Eccleſtaitical Law, and 
es our Law only takes Notice of their Law in this, and therefor; 
Vea, of they may alter it at their Pleaſure. D. 7 Ja. B. NVeeahins Ci, 8 
kirg Charles yer the Doctors and the Court, that 5 l. in each Oioccſe G 
we hu, ye Bona Notabilia, : 


a? a Con- 
vocation then held. 


I. A Neiently if a Man died Inteſtate having Goods ta the pz 


It is regu- 6. Alſo in the ſaid Canon is an Exception of ſuch Diocete wher,, | 
larly ee by the Cuitom or Compoſition, Bona Motabllia are rated to a ge 


triie Val - 
44 1 bac Er Sum than 5 l. 


in the Dio- 


cele of London it is 10 l. by Compoſition, 4 Inft. 335. cap. 74. 


7. A Bond of 51. Penalty conditioned for Payment of a lefs Swi | 
is not Bona Notabilia though the Bond be borſetet, and 1o the wile | 
penal Sum bea Duty. Wear. Off. Ex. 45. 


—— 
. ˙ mR ˙ - 


1 Bona Notabilia. Pleadings. 


1. IN Action by Adminiſtrator to whom the Archbithop of Cane, . 


2 Lutw. 
1266. Paſch. bury had granted Letters of Adminiſtration, Exception w 4s ta 
2 Ja"2- en to the Declaration becauſe it was hem that the A ch 1/1rp N 4 


in Caſe of 7 | F | ; Ho 
3 ſou / tis Frercgatzve granted Adminifiration &c: without j,ciutng 1 5 
Wethaw, % e Iuteftate had Bona Notalilia &c. but the Exception Was u al 
S. P. in ſiſted j,wyed by reaſon all the Precedents are fo, which all the Cler8s ! 


aig Ne. Court did ahrin. 2 Le. 155. pl. 188. 19 Eliz. B. K. Duaac's £3: 
tur; For 3 8 ; 8 : 
it jt was fo that he had not Bona Notabilia, yet the Letters cf Adminiftration granted 
Archbiſhop was not void, vat voidab.c only. 225 


this 
0 be 


NIA. 
| by | 
Olo. 

I i | 
and 
Core 
(; 1/7 


1 


al 
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& Whiereas the Deiendant had concluded in Bar; belides, he dit 
| Expre/sly alledoe, that Jolu li lite died Iutiſtate, but only ſays, that tb» 


E nificaty 


14 
* 


naunittratien of his C 


4 


„ — IE. 
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In Debt by Executor he ftewed the Probate betore tne Rural 
Dean ot \Warrmgton ; The Detendunt pravea Oyer the Buhbop not 
AL F = * * - 
' * þ » % A i 7 0 r 0 * * * * * 5 
being mentioned It] tue Dee ara tion, 41101 alter Oy c r DC Toll (1 [ Al 17 2 


% -* 4 * 4 * * f , ; 5 A » ® % 4 #3 
q, # aro- 544 Gos at Lever poo, FO Tie anne Of 1001 And that He Me 


5 
— 


2 and that the Biſhp of Cheſter lor the Time had all Fardictions 
Soeruual of proving Ec. al Tell aiments ol every Perion dy ing within 
tlie lad Dioceſe p fetted of Goougs ald Chastels within the tad 
Lioceie, above The V 11:6 of 40 J. and 10 other Peron; Whereupoi there 
was a emurter; and adjudged againit che PLalGtit. 2 Aud. 132. pl. 
7 Mich, 41 & 42 Eliz. Crols v. Coroock. 
| | . . 5 5 4 

z. An \ Am mUETAtOT pleaded Pleste AtinAravit, and upon I:iuc 
found tor the Plaintit, and moved in Arreit of judgiment chat Ad— 
miniſtration Was Committed by the Archvifhep of Jork, where the In- 
tellate bad Ecra Notalilia in London, and this appeared within the 
Record; Curia, it this was upoa a Demurrer they Would have taken 
Notice of it, but now the Cale being tried, and the Honeſty ot 1t 
2cainit the Delenddant they would not; ide judgment nini. Skin. 
237. Mich I Jac. 2. B. R. A hon, De 

4. Debt as Adminiitratrrix upon an Afdiminittration granted to her 
by the Bith p of R the Detendant pleaded, tuat Ad mniltration was 
eranted to him by the Dean and Ct prer of Canterbury, ſede vacant., 
Ir thats the lnteitare had Bona Notabilia in diverie Dioceles in Lit 
Province of Cantuar*, It was held, char becauſe the Defendant did not 

fed in what Places certainly the Int:/fate had Hona Nil abilia, It hall Le 
intended that Adminiſtration was granted Where he had not Bona No 
tabilia, in divers Diocetles. 8 Rep. 135. Palch. 8 Jac C. B. Sir John 
Neediun's Cafe, 

5. H. the Adminiſtrator of E. F. brought an Action of Debt Upon 
an Obligation ot 200 J. againſt E. F. and declares oi Letters of Ad- 
nunitteation committed to him by the Archbithop ol Canterbury &c. 

Ine Dejeadaiit Jays, that the liteftate became pYſſeſſed Ti Guods 114 Celler 
w:thio the Couniy of Fork ; And before the | urchaſe of the W t, arid 
aner the Death of the Inteſtate, J. S. Chancellor of Chefter comitted 
Adnumfiration to R. F. of all the Goods &c, and that he released 15 
Hin, and upon that demurrs. Bramiton {.1d, He doh uct ſhew What 
Perton that Chancellor was, or how be had that Authority to grant Au- 
mn/iration, quod ſuit corcetlum per Cur. that tor that it wa; 
naught. Ard it was agreed, thit the Prerogative of Canucerbury doe 3 
not extend to Loik. Her. 68. Hill. 3 Cai. C. B. Harvey v. Eu- 
ton. 

"TY eur agninſt the Defendant as Fxicutor to fohn I lite, who plea- 
ed, that ohn N bite did make à Will, but dia not take bin (the De— 
lendant) Exicautor, but that he had Bona Notabilia in ſever} D1.- 
ceies, and that the Archbithop of Canterbury grante Adminitt ation 
_n him, and concluded. in Bar, to K hich there was a Demuftrer, alt 
the Pica was adjudged ill, becauſe this Was a Flea only in A Vateinent, 


C 


"ate a Will, but did not make him (the Defendant) Execator ty the I 
| pl 


Hic may le tr 
eee Jay te True, and yet be might be made Execitor by a Comical augex- 
8 <1 tO the W 11, 120 


, Paich. 29 Car 2. C. B. juſtice v. White. 


and fo the Plalntiſt had Judgment. 1 Mod. 239. 


7. Debt — a Bail Bond Ke. The Deſendant pleads Non Dam- 
ng Sz Ihe Plaintiit replied, that K. W. had obtained a Jus »- 
iT agaliit him in the Exchequer and died Inteſtae, and that Aq- 
cOGs Was granted by the Billwp of Linc:!n sto 

04K 
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* 


one W. G. and that he paid the Money to the Adminiſtrator. U 
on a Demurrer the Detendant had Judgment, becauſe the Plaintif 4 
leged he paid the Money to the Adminiſtrator, when in Truth fe had 
no Authority to receive it, for the Adminiſtration granted by the Bijh;,. 
of Lincoln was void, beeanſe the Inteſtate vhtained the Judgment in jj 4. 
minſier. 1 Lutw. 399. Mich. 3 Jac. 2. Kegg v. Horton, 5 
3. The moſt certain Way ot pleading Bona Notabilia is, Tha ,. 
the Time of Int:flates Death he had Bouua Notabilia in diverſe Dreerly 
within the Province of Canterbum, (viz.) at NM. in the County of . 
aleſex and Dioceſe of Londen, and at St. Eamund' s- Bury within the 1)... 
cele o) Norwich, and that the Adminiſtration was granted by the Arch. 
deacon of Sudbury. 2 Lutw. 985. 993, 994 Paſch. 4 W. & 51 
SCarpe v. Y oung. | 


(K) To whom 1t ought to be granted. 


? 


$ ÞP.le!d 1. JJ Feme Covert Dies Inteſtate Adminiſtration of her Goods 
by three Right belongs to her Baron. 4 Rep. 51. Ons Cafe 8 


ullices, | | . 
San Crook]. and S C cited Cro. C 106. pl. ? Johns v Roe. — Jo. 176. Hill. ; Car. Jones v. Roe, 8 © 
eld ac cordirgly.w—— No 871, in pl. 1210. is a Nota that Nichols ard Warturton held, That the 
Baron by Equity of the Statute 21 H. 8. fhall have the Adminiftration of the Goods of the Kems —_. © 
A Prohibition was moved for, becauſe the Spiritual Court would have granted Adminiſtration of thy 
Goods of the Wife to her Brother when her Husband was living, to whom of Right it doth be.“ 
iong; Day vas given to ſhew Cauſe why it ſhould not be granted. Palm. 521. Paſch. 4 Cs, þ 
EB R. Dixe's Caſe 4 

Where the Wife dies the Husband is ro have the Adminiſtration, being the only true and laut 
next of Kin by rhe Statute of E 3. Show. 351. Paſch. 3 W. & M. per Cur. in Caſe of Font 
v. Fortre. 


2. It Feme Covert dies Inteſtate Adiniiiitration may be granted 
to a Stranger, though her Pusband be alive. ©. 8. El. 251. go 

3. The Bithop may grant Letters of Adminiſtration to whom /+ 
pleaſes it he forteirs the Penalty limited by the Statute, Per Manhoo! 
ard Periam J. Le. 240. pl. 323. Mich. 32 & 33 Eliz. in Scacc. in Caf: 
ot Filcock v. Holr. 

4. Perſons to whom Adminiſtration fhall be granted muft be Legal, | 
and therefore if it be granted to Perſons outlawed or attarnted, a Proni- 
bition lies, or otherwiſe no Remedy can be had tor the lawſul next 
Kin. 9 Rep. 39. b. Trin. 42 Eliz. in Henſloe's Caſe. 

Palm. 416. 5. Prohibition was mov'd tor to the Spiritual Court upon a Surgel- 
Mayov. tion, that they refuſed to grant the Adminiſtration to the next of Kin te 
ae} the Inteſtate, but to another, but the Prohibition was denied. Lat. 6 
Prohibition Paſch. 1 Car. Mayow's Cale. 


granted, 


and Noy ſaid that the Ordinary ought to judge whois the next of K in. 


"+ GW 2 a 


Cro. C. 106. 6. In an Appeal Tot a Commiſſion of Delegates, Jones, Whit: | 


uf ga lock and Velverton Juſtices were of Opinion that Admini/tration ' | 
S CS bp. the Goods of the Feme ought to be granted to the Baron De inero f; 


held by the Bur Dr. Steward and Dr. Pope e contra. Jo. 175. Hill. 3 Car, Jon 
three Jul- y, Roe. | 
tices accord- | I 
ingly, and relied upon 4 Rep. 51. b. Ognel's Caſe; but Crooke J. doubted thereof, and was ol 7 | 
contrary Opinion; For that the ſaid Book does not give any Reaſon, nor ſhew any Authorl'f 

maintain it, and in Reaſon the Husband is not to have it de ſure, but it is in the Power of the 

dinary to commit the Adminiſtration unto him, or to the Wite's Kindred; for if he ought '* 
have it de jure, he would never ſuffer the Wife to make any Will tor the Advancemen: ” vw 
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LI ——— — 00 . * . _ - 7 12 8 , f o : had Ly 4% þ 1e 

Cn 3 anther Husbhand, Or Or het . Wes, T1602! = > 334 Willi ut the {113**-413:1 & Nene 
Chiloren denne t. but by his Aſlent ne may make lum Fxector for Tings in Action | 
et? M. 1 - a ei men » | 


a f ee 1 4 3 by wi , 1 * a 16 1 5 * 1 
„ D-krs, or Des Biens alport before the Coverture, fot 1; his Dof.nlt it ſhe dies Ietlate: Alu, 


C1 


1 * 
ts Waite is to be intended to be advanced by her Hu:5indg, and to hire by rhe Cuſtom Rank. 
—. ! 6 10 * ad * 0 - : 3 . l » 
bei to bonerum:; therefore he is not in fh Degree as his Wife, and he is no: de Jure to 
erm parior ee + | 


- 13 10 1 ® 4 . 0 X 0 Nh. p 1 "ue . 
- iftrarion: bur the Ordinary miy commit it into him it he bleu, or he miy retufe:r 
be the Adminiſtration ; but ! | ' | ; 


yo \ rol lies if the Adminiſtration be not committed unto him; Far it is merely ar the ö 
And no Appen ö we : F. 9 isn 1 " V T1 5 1 8 3 f 1 1 
()-d1rarvs Difcrerion ; And f. 2 5 we | Ins bes She: oC HANS, but. aficrwards the fall three 
} in Crooke's Ablence reſolvel for the Pia it 
qQ fEF O10 / LEY oP 2” N : R " \ — . G2. R 8 ER 
T! Baron bv the Equity of the Statute of 21 Ii. 8. ſhall have the Adminiflrartion of the Goods vo 
YC Date f 65 


the eme; per Nichols and Warburton MN. 87. pl. 1210. Prin 12 lac. in 
he Feme ; P'. 


% * g * 1 a . 3 ' ' a 1165 * 1 IO oY 41 "a! 7 i, 
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Mother of the Wife Sid. 4-9 pl. 3 Patch. 21. Car 2. .. K Anon —— 5 P. „mind. 
Mad 251 pl. 20. Hill. 25 & 20 Car. 2. C. B. in Cafe of Davies v. Cutt. Phe Baron 8 
11. YT 4 


true and lawful next of Kin by rhe  Staturfe of E 1. Shaw 3351. Paſch 2 W & NI 


0 


el 2 only q- 9 * 3 — 0 % % 
Free e Fortree. _——— 1 Salk. 36 pl. 2. Mich 3 W. & in B. KR Fastry v. Fawtry. S. C. 
FOTUTEL Fr 3 - : 4 3 8 5 3 4 

per Cur, Adminiſtration muſt be granted to the Husband by 31 E. 3 


- Where the Wife is next of Kin to an Inteſtate the Hand ſhill S P and 
. . = "Bp... , . F: BY 6 : . | I, - es _ a . $ Wo ſe my r NT 
- $ $4 #/: $ 4 4 i = 4 ny 4 * 1214 * * . . « * 
nat be j, in the Adminiſtration with her. Sry. 75. Mich. 23 Car, & n 
B. R. Anon. 


* here the 
e 15 1 
tired, and ſhe refuſes to take the Adminiftration in her own N ime, the conſtant Pr ictice is to ad- 
dit the Husband; and decreed accordingly. Gibb. 203. Vanthicnen v. Vanthienen. 


8. If Adminiſtration be granted to the Huzhand and Wite only Aur— 
ins Coverture perhaps it might be good. Allen 36. Mich. 23 Car. 
B R. Brown v. Wood. 


9. Executor dies, living Tf ator, \dminiitration ſhall be granted to "_y 2 Ci. 
the next of Kin. Sti. 147. Mich. 24 Car. Browu v. Point. Be 5 
nene 


yer/cant cum Teitament anncxo. 


10. Adminiſtration mult be granted to the Brother of the half Blood and And hid, 


z:ct to the Uncle ; For he has the immediate Blood ot the Father, which __ 

* ) . 24 7 . at 10 18 
the Uncle has not; Per Hale Ch. J. Vent. 425. in Caſe of Colling- fag been 
wood v. Pace. | reſoly'd in 

: ; Brow 's 
Caſe in 5 E. 6. and though that Caſe cited in Br. Adminiſtration pl. 49. miſtik's the Law in pre- 
ferring the Half Blood before the Mother, yet it had been right in the Cafe of a Competition be- 
ty cen the Halt Blood and the Uncle as to Adminiſtration, though otherwilc as to Dcfcent of Land. 


11. Adminiſtration granted to the Mother of the Goods of the 
Daughter, where the Daughter has Baron, ſhall be repealed and grant- 


cd to the Baron. Sid. 409. Paſch. 21 Car. 2. B. R. Anon. 


12. A Feme Sole had divers Debts owing to her by Spectalty, ſhe mar— 
ries, and the Bonds nit being put in Suit during the Coverture ſhe aud, 
and her Husband adminiſtred, and her Brother ſues to have a Diſtribu- 
in by Virtue of the Stature 22 Car. 2. cap. 10. and the Quettion 
was, Whether a Feme Covert was intended by that Att, which pro- 
vides only where the Husband dies Intcitate > And it was intiſted chat 
a married Woman can never die Inteſtatre within the Meaning, ot this 
tatute, becauſe it provides, that the Ordinary ſhall rake a Bond of 
the Adminiſtrator, it it appear that the Decealed made any Will, 
Which a Feme Covert cannot do Without the Conſent ot her Husband, 
therefore the is not a Perſon dying Jnteſtate within the Intent of this 
Law, Curia Adviſare vult. 2 Mod. 20. Hill. 26 & 2) Car. 2. 
C. B. Wilton v. Drake. 

13. It Adminiſtration of the Goods of a Feme Covert be granred to 
the next of Kin though de Jury it ought to be to the Husband, yet | 
till a Repeal, the next of Kin is rightiul Adminittrator and may | 
wic Action Mod. 23 1. pl. 20. Hill. 28 & 29 Car. 2. C. B. Davis | 

« QVULT, 


7 14. 29 Car. 


8 Executors. 


A. U four 14. 29 Car. 2. 3. F. 25. Enacts, that the Act of 22 & 23 Car. 2. A 


Danghrers ſpall not extend to the Eſtates of Feme Coverts dying Iuteſtate, but that theis 


p 8 2 Husbands may have Adminiſtration of their Perſonal Eſtates, as before th; 


viſed his making the ſaid Act. 
Per tonal | 
Eſtate among his ſaid four D-ughrers equally. E married J. S. and afterwards B died lnteR.., 
J. S. the Hnsband of E. athgn'd over all his Wife's Share of B's Eſt te (conſiſting of Choſe en 
Action) to W K. and then E. died. J. S. married again and died Inteſtare The ſecond Wit: 
took Adminiſtration to I. S. and alſo to E. De Bonis non adminiſtred by J. S. The Queſtion .. 
Wie was inritied to E's Share of B's Eſtate, the Aſhtgnment being without a valuable Confideratin. 
and only in Truft, and the Huchand not having taken out Adminiſtration ? Ld. C Cowper thoueh- 
the Property bound by the Aſſignment though Voluntary, becauſe of the Delays that might be uſed 
before he could recover in Equity, which ought not to prejudice him; and that the Exceprion in 
this Starvrte does nor confine it to the Life of the Husband, or to the Circumſtance of his haviny * 
duc“ any Pert of the Wite's Pertonal Eſtate into Poſſeſſion, but provides that no Part of her 7 
ſhall be dittributable among her Relations after her Death, and decreed E'? Shire of B's Peron 
Eſtate to the Adminiſtrator of J. S. Wm's Kep. 378. Mich. 1717. Squib v. Wyn, 


— — 1 — — — — 


cr:o0nal 


15. J. B. being in Execution, the Plaintiff died Inteſtate, and 11, 
Right of Adminiſtration came to her, and a Motion was made tor a Hz. 
beas Corpus to bring her from the Counter in this Court; tor that 
having adminiſtted to her Creditor ſhe might be diſcharged ; bur it was 
denied, tor the could not be thus diſcharged, becauſe Non conſtat de 
Perſona ; neither can the give a Warrant of Attorney to acknowleds: 
Satisfaction, therefore /er her renounce the Adminiſtration and get 4 
granted to another, and then ſhe may be diſcharged by a Letter of Attoriy 
from ſuch Adminiſtrator, 2 Mod. 315. Trin. 30 Car. 2. B. R. Joan 
Bailies Caſe. 

16. H. died Inteſtate, without Child or Kindred, The King appointet 
the Plaintiff to take out Adminiſtration. The Defendant, though be 
knew that there was no Kindred, entered Caveats and put the Plaintif 


to great Charges, for which he brought an Action. Upon Demurre: © 


the Court doubred if an Action would lie; For it was Damaumabſque 
Injuria, For till Adminittration the Property of the Goods was it 


the Ordinary, and the Plaintiff had neither Jus in Re, nec ad Ren, © 
otherwiſe it the Plaintiff had been next of Kin, for then he had! 


Right by the Statute; And the Appointinent by Letters Patents was bu | 


a Kind of Recommendation, and that in Caſe of an Inteftare without 
Kindred the Ordinary may diſpoſe in Pios Uſus, and though the uſu 


Courſe is tor the Ordinary to admit ſuch Patentee, yet this was rather 
ot reſpect to the King, than of Right; and they denied the Opinion 
in 9 Rep. Henflow's Cale, and held that Adminiſtrations originally 


belonged to the Bithop, and the Inſtances of ſome Lords of Manors is | 
not a Proof to the contrary, 1 Salk. 37. pl. 3. Trin. 4 W. & M. ir 


B. R. Manning v. Napp. 


17. It a Man die Iuteſtete having a Wife, the Ordinary may grant 


Adminiſtration either to his Wife or next of Kin at bis Election; but it 


the Wite die Inteſtate the Husband may have the Adminiſtration, and 
none elſe; Per Holt Ch. J. Comb. 289. Trin. 6 W. & RI. in B. R. 


Cox v. Web. 
18. By the Statute of 31 Ed. 3 the Ordinary is to grant the Admi- 


4 


i 
— 
* 
F 
* 
# 
1 
+ 
| 
: 


| 


1 


— — 


2 — - 
= — . — — = 
- — — = 
— — — — — — 
__ —- — 2 2 „ 
— — — —Uä— . —— — = - — 
— 
K — 
— — — — — _ — — — 

— — 
_ = m—_— 1 — — * — — 

— - « — a ii — — _ —— - 

. 4 * 


———— 
— — 


— — — — - — 2 - 
- — 
- — — — A — — — a * 
- — — — — — — 
9 
a — _ ———_ — = = . < 
— — - #- 4 — > c 8 — " * 


— — 


niſtration to the moſt foyal and Joya! Friends of the Inteſtate, and 
nothing is ſaid of ze next of Kin till the Statute of H. 8. and that com- 
mands him to grant it to the next of Kin requiring the ſame 5 but nei- 
ther Statute does incapacitate him to grant it to any other, only com 
mands him to grant it to the next of Kin &c. Per Holt Ch. J. 1 
Mod. 617. Hill. 13 W. 3. in Caſe of Blackborough v. Davis. 
Wood's 19. Adminiſtration muſt be granted firtt co the Husband of it: 
Inft. 574 Fife's Goods and Chattels, zdly, To the Wife of the Husbani" 
3338 Goods aud Chattels, but an Adminiſtration may be granted 7 . 
5 gina 


intel! 
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nurrer F 
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ſtration, 


| , Mich. 1718. Cart v. Rees. 
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Fisher before the Widow, and a re//duary Legatee ought to be preterred K. S. L. tit. 


e Widow in an Admtniſtration cum Teſtamento, annexo ; it Aamtmiſtra— 
ein 2 | fide livi hildre ? 

ticte is no Husband or Wile living then 3dly, to the Obildren, Sons 
er Daughters, Athly, It Children die firſt, co the Father or Mother; 55 in toi. 
4 then 5thls, to a Brother er S1/ter of the whole Blood, 6thly, To a dem Verdis. 
E procher or Sitter of the Hal, Blood, tor they are all next of Kin in equal 


tors 22 
Cites Wood 


Pegrec, and it none of the halt Blood, then ↄthly, to the next of 
Kin, Uncle, Aunt, or Couſin, and it none ot theſe detire the Admini— 
, then 8thly, to a Creditor ; tor want of all theſe, gthly, to 


any other Perſon or Perſons at the Diſcretion of the Ordinary ; or the 


Ss 0;dioary may Ex Officio grant to a Stranger Letters ad Colligendam 


bea Detundt, to gather up the Goods, ot the Deceaſed, or the Or- 


3 dinaty may take them into his own Hands to pay the Debts of rhe 
Heccaled in ſuch Order as an Executor or Adminiſtrator ought to pay 


them; But he or the Stranger Who has Letters ad Colligendum, 


1 Cannot {ell them without making themſelves Executors ol their own 
* Wrong. The Ordinary has only an Authority, and no ſuch Power 
© himſeli; and theretore he cannot give that Power to any other. K. 
8. L. 22. 


20. It one has the Tu of a Term for Years and dies Inteſtate, his 


; next of Kin thall have Adminiſtration ol it. ) Mod. 148. Hill. 1 Ann. 
B. R. Taylor v. Raines. 


21. eme Covert by Virtue of a Power to diſpofe of her Hftate devi- Gilb. Fi. 


ſes it to J. S Adminiſtration was granted ro Deviſce it being ot a Term Kev. 1 45, 
© jor Years; though tae grant was by her Husband to Truſtees tor her ater ba 
© as a Fee-ſimple, and the Heir at Law of the Wite releating to |. 8 


az 
* 


cordingly. 


the Term was decreed to] S. againſt the Husband. Ch. Prec. 480. 


pl. 501 Hill. 1717. Marſhall v. Frank. 


232. A Wite died poſieſted of Choſes en Adieu, and the Husband The Re- 
ſurvived and died without taking out Letters of Aaminiftration to her, Pte"! adds, 
and the next ot Kin adminiſtred to her. It was held by Ld. Parker fh "ce 
that the Admuiniftrator of the Wife was but 2 Truſtee ſor the Hxecutor of 3 the 
the Husband, the Right to the Wite's Choſes en Action being by the Right of 
© Statute ot Diſtribucion veſted in the Husband as next ot Kin of the Admi- 
= Wite ; And ſaid, that this Clauſe in the Statute was made in Favour 1 
cot the Husband, and not to his Prejudice; So that it was intended (includes) 
by it that he thould be within the Statute of Diſtribution fo as to take the Right 
the Wite's Choſes en Action as to nis Benefit, but ſhould nor be within % the 
the fame as to his Prejudice, and that this was not a new Point but had cor axons 
been ſettled and upon very good Reaſon ; For were it conſtrued other- Cie ,t the 
u iſe he would be in a work Caſe than the next of Kin though ever Husband', 


10 remote, which the Act did not intend. Wms's. Rep. 38 1. Cites mo "gg 

, the Wit-, 
to he grants 
ed to the 


did 1 of the Husband in the ſame Manner as it is granted to a Refiduary Legatee. 


„ 23. A. makes C. Executor and re/iduary Legatee, and B. makes C. 
Executor without giving him the Surplus. Atterwards C. dies Iu- 
Ye/iare. A's Perſonal Eſtate thall go to the Adminiſtracor of C. But 
B's ſhall goto B's next ot Kin, and who ſhall be his Adminiſtrator; 


1 Per Ld. C. Macclesfield. Ch. Prec. 567. Trin. 1721. in Caſe of 
Fatrington v. Knightley. 


bs f 


24 Notwithitanding the Statute of H $8, Adminiſtrations have been 
Sranted to the principal Creditor from the next of Kin, by the Opi- 
Pn ot both Civil and Common Lawyers, where it is viſible that the 


cx ot Kin cannot have any Advantage or Benefit ot the Eſtate, and this 
hath 


* Fxecutors. 


1 


hath been always taken to be out of the Statute. Per Chancellor Kics 
Mich, Vac. 1725. 8. 

25. Matter of the Rolls held, that if a So dies Inteſtate, or a 135% 
the Hasan of ſuch Wife, and the Father of juch Son, are intitle ; 
the whoic of their Perſonal Eſtate, ahd ro Adminiſtration; And ; ſuch 
Huzsband or Father dies before Adminiſtration granted to them, yer te 
Perſonal Eſtate ot their Inteſtate was an Inte reſt veſted in them, ana 
ſhall be Part of their Perſonal Eſtate, and Admmiſtranon ſhall vs gran. 
e1 to the Repreſentative of ſuch Husband or Father; For the Spiri:y,, WM 
Court regards the Property in granting Adminiitration ; And the Mz... 
ot the Rolls aid chis Point had been ſolemnly determined as abe * 
Paſch. Vac. 1729. Bacon v. Bryant. | 

25. A Baſtard dirs Inteſtate without Wife or Iſſue; The King is ig. 
titled, and Ordinary ot Courte grants Adminittration 79 the PH 
or Grantee of the Crown. 3 \V ms's. Rep. 33. Hill. Vac. 1729. Jones 
v. Goodchild. 
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11 Ibid. favs 26. A IWoinan intitled to a Choſe en Action marries and dies; The Hy. 
- FE R » ; A - : ; 0 
it thar the d. P. Land takes out Adminiſtration to her and dies before the Money is received ; 


LIN! tee Adminiltration is taken our to the Husband, and the Money is pad 

NES I. & Nas to his Adminiſtrator, Plaintiif takes out Adminiſtration to the \Wite 
1 cletelu, and brings a Bill againſt the Deſendant, who is Adminiſtrator of the 
þ Mich. 1718. Husband, to repay the Money by him received, and held thit it 51; 
[ in the Cue A Rigi veſted in the Hausband immediately on the Death of the Wife, and 
1 of Cart v. 7 1 : . ROW 
R toes. that her Aiminiſtrator is only a Truſtee for the Husbani, and her Admi- 
| niſtrator bringing ſuch Bill againit the Perſon tor whom he is a Truſt: 
is a Breach ot Truſt, and diſmiiſed the Bill with Colts, MS. Rep, 

May 18. 1737. Humphry v. Bullen. | 
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(K. 2) Adminiſtration de Bonis non. 


0. | 
1 In what Caſes granted; And to whom. j 
"al 1. FF an Executor dies Tnteflate, the Ordinary ought to commit the 
10040 Adminiſtration, and he may commit the Adminiſtration of theft 
IRR Teftator, and of the Executor likewiſe, to one and the ſame Perſun ; But |: | 

| il 1 0 now by the Statute of 31 H. 8. that it all be committed to the next (/ 

10 With Kin, and Adminiſtration may be de Bonis non Adminiſtratis. Br. AG 

fi 106 miniſtrator, pl. 45. cites 32 H. 6. 2. Lib. Intra' 145. 21 E. 4 24. 

1 . 2. Ol ligor dies Inteſtate. Ordinary commits Adminiſtration. Adni- 8 

0 Wl niſtrator makes his Executor and dies. Per Saunders, Debt lies not a. 

lil 4 gainſt Executor, but Adminiſtration de Bonis non ought to be granted 
440 to one againſt whom Execution ſhall be ſued. D. 47. b. 12. and n 
MINA | Marg. Trin. 32 H. 8. Anon. _—_ 

10 lj fl | 3. Teſtator bequeathed all his Goods after Debts and Legacies paid  Þ 
(WWE ORG A. B. whom he made Executor. A. B. died before he proved the Nu. 

0 06 Adminiſtration cum Teſtamento annexo ſhall be granted to the next et 
ll: 1 Kin of the faid A. B or to ſuch other Perſon or Perſons to Won 
0 . ſuch Reſidue is bequeathed, otherwiſe to the next of Kin of the fit 
1100 Teſtator who demands it. D. 372, pl. 8. Mich, 22 & 23 Eliz. Itet“ 
1 v. Stanley. 2 
i 1 WF z * 
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; Executors. 


not bring a - 

50 Authority to meddle with the Goods ot A. the firſt Teſtator, and yer y Evo- 
= 1 - | ( . 

ber this Cauſe Judgment was reverſed, Cro. E. 211. pl. 2. Hill. zz ries, 8 C. 


=> Eliz. B. R. Limmer V. Every. and the 
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D. as Admi:.iſtrator of B. during the Minority of C. can- 147%, Urin. 


x:CUtOY. 8 F 4 ö 
dei Debt on a Bond due to A. for by this Adminiſtration D. has |, 355 


? i * 88 » . Judgment 
reverſed ; For the Plaintift ought to bring his Action as Adminiſtrator of the firſt T 2 


5 Husband and Wile as Adminiſtratrix brought an Action of Deli 


8 int F.S. aud declared that the Inteftate was Adminiſtrator to M. G. 


s lent the Money to the Defendant. Atter Judgment tor the Plaintitt 
= Frror was aſſigned, becauſe the Action was brought by an Adminittra- 


* 


5 


trix of an Adminiitrator, whereas the Adminiſtration of the firſt Inteſ- 


© rites Liſtate ought wot to have been newly granted to the next of Kin, and 
he to whom the Adminiſtration of the Goods of the firit Adminiſtrator 


is committed has nothing to do with them, and ſo Judgment was re- 


verſed. Goldsb. 182 pl. 118. Hill. 43 Eliz. Thorne's Caſe. 


6. A. made B. and C. Executors, then B made F. 5. Executor and 
died, and afterwards C. died Inteſtate, The Fxecutor of B. ſpall not be 
© -x-cutor of A. but he is dead Inteſtate, becauſe C. the ſurviving Exe- 


Cutor is ſo dead, and the Executorſhip wholly and ſolely veſted in C. 


© by the Survivorſhip, and o Adminiſtration De Bonis Non ſhall be 
committed. Went. Off Ex. 100. 

J. Adminiſtration De Bonis Non, during the Minority of an Exccutor, 
is not within the Starute 21 H. 8. to be granted of Neceſſity to the 


= W 1dow ot Teſtator, becauſe there is Exccutor all the while; other- 


E wiſe perhaps it the Executor was made from a Time to come. Hob, 


— _ — 


A. makes B. his Executor and dies. B. makes C. an Infant his à Le «9. pl. 


3. R R Lim- 


\ , " * 
© 56d R yy" * of * 7 S 7 
n * 9 ak. *. k 
Denn g - 4 N ; 


© 250. pl. 329. Briers v. Goddard. | | 
8. Feme Covert Executrix dies Inteflate. Adminiſtration may be to 1 Bulſt 35. 


the next ot Kin of the firſt Teftaror De Bonis Non. Jo. 176. Hill. Swirh v. 
—— Where 
zry Legatee in ſuch Caſe to her Husband. 2 Veen. 249 Mich. 1691. Rouſe v. Noble. 


9. C died Inteſtate, and one who was Debtor to him paid the Money 
wo bis Widow, with the Aſſent of C's Son, to whom the Adminiſtration aid 
beleng, but afterwards it was granted to a Stranger, who ſued the Debror 
In the Lord Mayor's Court; and there it was decreed that he ſhould 


pay the Money to the Adminiſtrator ; bur in the Court of Conſcience it 


| Pas decreed that he ſhould not have it, becauſe it was already paid to 


3 Ell * 2 A, cum Teſtamento annexo was granted to C. next ot granted to 
= oh miniſtration to C. was revoked by Delegates and granted the 3 
1 72 ot Kin of A. eum Teſtamento &c. becauſe by the gg 
„ 4% my moveable Goods and Chattels, Debts which are Fara Feſt dot. 
% deviſed, theretore Adminiſtration ſhall be granted to next Vent. 3:6. 
; But it / the Gods, Chattels and Debts were deviſed, cites Iited's 
A 42 and Caſc, D, 


E Car. B. R. Jones v. Roe. Jones, S. P. 
A ' the is reſidu- 


dies Iateſtate 


= | » mn ICTER 
q les. B. dies the ſame Day before Probate of the Will, Adminilſtratic ors. 


„ 


go Executors. _ 2 


—— 


. 


3:2,--— and no Relidue, then otherwiſe. Jo. 225. Trin. 6 Car. B. R. Sparks 


Jenk. 256. v. Deane. 


I. 49. 
1 Eric all his Goods to B. and makes C. his Executor. A. dies. C. dies Inteſtate. The Az, 


niſtration of the Goods of A. ſhall not be committed to the Wife or next of Blood of A, but to b 
ov it would be in vain, Fruſtra petis quod ſtatim alteri reddere cogeris. 


als * OE IE. 2 8 " 


11. A. freights a Ship to the Indies and makes his Will, and B. x,. 
ecutor, and dies. B. makes C., his Executor and dies. Alter , WM 
Death of Zeſtator and Executor the Ship returns laden with Silk, THE 
Goods remaining in Specie without any Alteration, were in the fü. 
Condition with the other Goods of A. which did veſt in B. by wv : 
Bequeſt, and ovght to be diſpoted of as A. by his Will direged he! 
Goods to be diſpoſed of, Fin. R. 370. Trin. 30 Car. 2, Gundry , 
Brown. CEO Tore es | 
12. Leſſee for Years died Inteſtate, his Adminiftrator made ay U. 
der-Leaſe ro W. R. and died. Adjudged that his Executor or Adi. 
niſtrator may have an Action of Debt tor the Rent arrear on the Ca. 
der-Leaſe, and not the Adminiſtrator De Bonis Non of the Leſſee, thy 
he has the Reverſion, for he comes in by a Title paramount to th; 
Leaſe. 3 Salk. 30g. cites Vent. 259. [Paſch. 26 Car. 2. B. R. Norton 
v. Harvey. ] | 
13. Adminiſtrator De Bonis Non of the Connuſee of a Statute agreed uit 
Connſor to affign it in Conſideration of a Sum of Money, covenanted by 1, 
Conuſor on the ſaid Agreement to pay him, his Executors or Adminiſtratir; 
The Adminiftrator died. The Court decreed the Money to be paid u 
the Executor ot the Adminiſtrator, and not to the new Adminittra:: 
De Bonis Non, although betore the Extent it could not be aſſigned « | 
Law. Sed Nora, that there were Debts of the firſt Inteſtate appearing, 
2 Vent. 362. Paſch. 35 Car. 2. in Canc. Anon. 
14. Adminiſtration was granted in a Peculiar to the Wife who ws | 
the Perſon intitied, but becauſe there were Bona Notabilia it was 
wrongtul Adminiftration, and ſuch Adminiſtrator, and dying [nteſtxr,, Þ 
Adminiſtration De Bonis Non was granted to the Goods ot her Hr 
band the firit Inteſtate; But decreed an Allowance of whar ſhe bat 
paid in Diſcharge of her Husband's juſt Debts. N. Ch. R. 173. Mich 
1691. Armſtrong's Cale. 
ff av Execu- "15. Though an Executor had adminiſtred, yet an immediate Adminiſir- Þ 
we tion is committed if he dies before Probate, becauſe the adminittring is ® 
Re be an Act in Pais, of which the Spiritual Court cannot take Notice, and #3 
fore Probate they muſt commit Adminiſtration according as it appears to them juli. 
of the Will, cially; and not according to the Fact, and yet the Acts done by the 
the hirſt Executor are good; Per Holt. 1 Salk. 308. Mich. 11 W. 3. C. B. nÞ 


Teſtator is 1 
thereby VV angtord's Caſe. 


dead Inteſ- | 
tare. Cro J. 614. pl. 4. Paſch. 18 Jac. B. R. Hayton v. Wolfe. 


Wolſe, S. C. held accordingly. 


16. A. makes his Will, and B. and C. Executors, and left his \Vi: ? 
principal Legatory. B. and C. died Inteſtare. The Wife as princ!t ap 
Legatory may take Adminiſtration ; but it ſhe will not, her Atter- Hu k 
band may, and though the Wife and the Atrer- Husband were 41997 Þ 
a Menſa & Thoro, yet upon a Reconciliation, though bur for a Day, E 
ſhall be reſtored to the Right notwithſtanding any Decree during t 
Divorce to the contrary. Gibb, 203. Hill. 4 Geo. 2. B. R. Van 
nea v. Vanthienen, 1 
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I the Son who was of the ſecond Venter took the Adminiſtration by the 
s Vratute of 21 H. 8. which is, that the Adminiſtration thall be committed ces by the 


I | Adminiltrators, pl. 47. cites 5 E. 6. 
e. in B. K. in Ratcliff 's Caſe. 
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(K. z) Adminiſtration, 


Grantable ; To whom as next of Kin. 


1. 31 E. 3. 18 * a Man dies Inteſtate, the Ordinaries ſai! 
cap. 11. * depute the next and moſt loyal Friends to Adminflra- 
tion bis Goods, which Deputies ſhall ha de Action to demand and recove 
1s Executors the Debts due to the Inteſtate, and ſhall Anſwer all other in 
the ſame Manner as Executors, aud fhall be accountable io the Ordinaries 


as Exicntors, | 5 . 
2. 21 H. 8. cdp. 5 F. 3 Ii. caſe any Perſon die Inteſtate, or the Fxe- Adminiftra- 


. 8 : i 2 4 „ tion mall 
cntors refuſe to prove the Teſtament, then the Ordinary jrall gran Adiui- b. ad 
nitration to the Widow, or the next of Kin, or to Both, by Piſcretion of to ths ha- 


the Ordinary, taking. Surety for true Adminiſtration. | 3 
S. 4. Where divers Perſons be in Equality of Kindred, the Ordina- not to the 


1 : 5 Siſter of the 
ry is to be at Liberty to accept any one or iure. bar, weh 


2 Show. 

507%. pl. 313. Trin. 35 Car. 2. B. R. Copleſtone v. Copleſtone. S. P. and fo to the Mother 
before Iateſtate's Brother or Siſter, becauſe the Child proceeds immediately from the Parent, and 15 
otherwiſe of no Kin to Brother or Siſter than as they proceed from the Parent; Per Holt Ch. |. 
12 Mod. 622. ſays this is the Reaſon of Rarchff*s_ Caſe. . | 

Where there is a Mother and threc Sons, and one dies Inteſtate under Age, it was often argued 
on a Prohibition to whom Adminiſtration belonged, whether to the other Sons as next of Kin, or to 
the Mother; Ar laſta Conſultation was bracts 2 Show. 436. pl. 450. Mich. 1 Jac, 2. B. R. Pal- 
mer v. Allicock, | | | 

The Moſher ought to have the Adminiſtration of her Child before a Son, a Brother or a Siſter ; 
For there is a nearer Bond of Nature between the Child and the Parents, than between the Child 


1 and any other collateral Tye ot Blood or Kindred, and can never ſufficiently faticfy the Obligation 


he hath to his Parents for his Being and Education, eſpecially to his Mother. L. P. R. gc. citcs 
Vent. 414 (313) and Molloy de jure Maritimo. 364. 


3. Charles Duke of Suffolk: had Iſſue a Daughter by the firſt Venter, aud The Caſe 
2 Hon by another Venter, and deviſed Goods to the Son and died, and after was thus, 


the Sen died Inteſtate without Feme and without Iſſne, and the Mit her Ile (41d 
Duke had 


Iſlue Fran. 


to the next of E. in of the Inteſtate; and upon great Argument in the Spi- French 


& 2i:ual Court, as well by the Common Lawyers as by the Civilians the Qucen, and 
Adminiſtration was revoked, 
5 5 E. 6. 

d | Daughter of the Ld, Willonghby, and had fac by her one Henry and died, and after Henry died 
= :thout Iſſue and without Feme; and the Mother of Henry took the Adminiſtration, and aſter the 


is Wie 
rinci 
'[- Hi 
11 voc 
Day, E 


ing ra Þ 


atrer this 
Feme died, 
and he mar- 
ried the 


Br. Adminiſtrotion, pl. 47. cites 


faid Frances, Wife of the Marquiſs of. Dorſet, fucd and reverſed the Adminiſtration and obramed 
the Adminiſtration to herfelf, though ſhe was only Siſter ot the halt Blood to the ſaid Henry, b:- 
cauſe ſhe is next of Kin to the ſaid Henry, inaſmuch as Henry has not any Children; For the Mo- 
er eis not next of Kin to her own Son in this reſpect of this Matter; For it ought to go by Deſcent, 


ad not by Aſcention by the L1aw of England and by the Civil Law, and the Children are of the 


blood of the Father and Mother, bur the Father and Mother are not of the Blood of the Children, 
And per Iſidore, Pater Mater & Puer ſunt una caro, and therefore no Degree is between thein 
ontra it is betweeu Brother and Sifter. and the half Blood is no Impediment as to the Goods, E. 

This Caſe was utterly denicd, 3 Rep. 4 a. Hill. 24 


do in a Cafe between Brown and Shclton of the Goods of W. Rawlins Clerk, which was 


ente to Sir Humphry Brown who had married the Siſter of the ſaid Rawlins, and atter came 


W. Sheltor 


of: as 3 : and J. Shelton, Son of the Feme of the ſaid Sir Hamphry (which Feme was the Morhey 
+ 


"_ Shelton by a former Baron) and reverſed the firlt Adminiſtration, and obtained the 
ration to them; quod nota, Br, Adminiſtration; pl. 47. * Ibid. pl. 33. cires 8. (. 
| A Niece 
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S. C&S. P. Act of Parliament is the ſame as it the Party had made his Will 1 a 
chis 


ä 


LG . 
92 F.Xecutors. 
e | | 1 
A Niece of the whole Blood ſued in the Spiritual Court to repeal Letters of Adminiſtration co- 
mitted to a Brother of the half Blood as being the next of Kin, and cited Br. Adminiftrator, l 
47. But per Cur. theſe not being in Equali Gradu no Prohibition ought to go, and it was denies 
pet tot, Cur. 2 Keb. 533. pl. 43. Trin. 21 Car. 2. B. R. Pattenden v. Burgels, J 


4. A. J. was poſſeſſed of a Term for Years and affigns it over to 5. 
being Brother to the Wife of the ſaid F. to the Uſe of the Wife, . a, 
and makes his Wife his Executrix, aſter which the faid Vie rakes R. jy 
to Husband, who takes the Profits of the ſaid Lands during the Lit 
of the Wife. The Wife dies Inteſtate. F. F. as next of Kin took A. 
miniſtration as well of the Goods of the ſaid Wife, as of her firſt Hishang 
By all the Judges on a Reference out of Chancery the Adminiltrar;; 
had now as well the Intereſt as the Uſe of the ſaid Term as well in 
Conſcience as Law, and R. W. thall not have it, becauſe it is a Thing 
in Action, which the Adminittrator of the Wife ſhall always hae 
and not the Husband as if an Obligation had been made to the U 
of the Wite ; and decreed accordingly. Poph. 106. Hill. 38 Elis. 
Arthur Johnſon's Caſe. | 
5. H was poſſeſſed of Lands for Years under ſeveral Leaſes, and hayjy; 
Iſſue William and Thomas, he by his laß Will made William bis Execs 
aud tefiduary Legatee, after Debts and Legacies paid. William marric 
and proved the Will, but died Inteflate before the Debts and Levacies wit 
paid; Judge ot the Prerogative Court granted Adminiſtration of the 
Goods of H. to his other Son Thomas, which he atcerwards reyok. 
ed, and granted it to the Widow of William the Inteſtate, from 
which Sentunce Thomas appealed, but it was reſolved by all the Com. 
miffioners that the Aaminiſtration was rightly granted to the Widgy, 
2 Roll Rep. 153 Hill. 1) Jac. B R. Hinton v. Button. 
6. Feme Covert Executrix dies Inteſtate ; Adminiſtration may be to 
the next of Kin of firſt Teſtator De Bonis Non. Jo. 176. Hill.; 
Car. B R. Jones v. Roe. 
J. A. is Executor and refiduary Legatee and dies before Probate ; 
Adininiſtratiotrſhall be granted to the next of Kin of A. and not © 
the next of Kin of Teſtator. Dy. 372. pl. 8. Marg. cites Mich. g 
Car. C. B Denn's Caſe. ö 
8. Ordinary may grant Adminiſtration to which he pleaſe of Ein- 
dred in equal Degree. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. 
Blackborough v. Davis. 
Per Holt. 9. Adminiſtration to the Father of the Baron and not the Nie, and 
Ch. J. this good by 21 H. 8. 5. Raym. 93. Hill. 15 & 16 Car. 2. B. R 
Caſe was 
that the Sand's Caſe. 
Father rook 
out Adminiſtration for his Son, and after a Woman pretending to be the Son's Wife, would hare it 
repealed ; and there, upon Motion for a Prohibition it was held the Ordinary by committing i to 
the Father had executed his Authority, for he had Election which of them to grant it to, 12 Mol. 
618 Hill. 13 W. z. in Caſe of Blackborough v. Davis.— — But it a Feme Covert have ſeveral 
Debts due to her before marriage which the Law did not give to her Husband ; She dies, and ber 
next of Kia comes and takes our Adminiſtration, the Husband ſues to have it repealed, and a Pre- 
hibition is moved for and granted; and all this appearing on the Declaration, ir was held the P:0- 


hibition ſhould not ſtand, but the Husband ought to have the Adminiſtration ; Per Holt Ch. . 
Mod. 618. in Cale of Blackborough v. Davis, cites the Caſe of Duucomb v. Lacy, 


10. Adminiſtration of the Goods of the Son thall be granted t 
the Father and not to the Son's Sifler. 2 Show, 307. pl. 313. Tria. 
33 Car. 2. B. R. Copleſtone v. Copleſtone 

Carth. 51. 11, Where a Perſon died Inteſtate, leaving A. and B. his next of N 

Brown v. jn equal Degree to him, A. died Inteſtate witkin the Near, and before Vi 


ue ein tribution. The Court held that an Intereſt was veited in him, and the 


r 
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Fxecutors. 9% 


- = this Etie*!, like the Caſe of a reſiduary Legatee dying before Probate 2 
l. _— ot the Will, his Executor ſhall have Adminiſtration, and not the next N . 
c' bo Kin to the firſt Teſtator, and a Conſultation was granted per tot. {,.q ; Con. 
4 4 Cur. Show. 2. and 25. Trin. 1 W. &. M. in B. R. Brown v. Shore. futtation 
1 : awarded, 
( 0 5 4 ou ” y 
105 1 12. Adminiſtration may be granted 7c the I ife or next of Kiz, or of 2 \ wn. 
17 MES Part to the one and Part to the other, except of an intire Debt which . 2 
„l ; | | 42 „ J . Cites Lady 
it cannot be ſeperated. 1 Salk. 36. Mich. 3 W. & M. in B. R. Fawtry Putler's 
17 5 = Fawtry. Caſte, as 
CO $ 41 | | 11 Ch. ] 
14. 5 Hal-s Time that the Ordinary had not that Latiende, hut was bound to grant it to the Wite it any 
dor W ...c . — Per Glen Ch. J. Unleſs there was a ſpecial Cauſe to the contrary, as where her Husband 
in made a former Proviſion for her. Sty. 456 Paſch. 1655. Davis.v. Nathews.——-- Vern. 315 
ing pp. 16. Per the Sollicitor General the Courts at Law wonld prohib'r the Spiritual Court from 
9 3 granting Adminiſtration to the next of Kin where there was a Wife, and cites the Cafes of T lia- 
wms v. Butler, and Sir George Sands's Caſe, but yer North K. ſuch Prohibirions it granted 
n = v crc egainſt the Act of Parliament, which leaves it to the Ordinary to grant it to either. 
4 12. a | X 
. B 13. If there be Grandfather, Father, and Son, and the Father dies 
vViny 


; . Inteftate, the Son ſhall have the Adminiſtration and not the Grandtather, 
EX though they be both in equal Degree as to nearneſs of Kindred, and 
= XX fays that fo is the Opinion in GodoJphin's Cafe ; Arg. 2 Vern. 125. 
e SE Hill. 1600 in Caſe of Crooke v. Watts. 


the 14. Adminiſtration may be granted to the next of Kin; or to the 
'0x- We Nie, or next of Kin to the Inteſtare, as the Spiritual Judge pleaſes 3 
ron e the Wiſe ſhall come in for a Share by the new Statute, and as to Cre— 
= E ditors they are all one Adminiſtrator; the Court may divide the Ad- 
07, 


miniſtration, or give it all away as they pleaſe. Bur Husbands thall 
bare Adminittration of the Wife before all others; ſo it the has Cre- 
c 0 WE dits. 12 Mod. 16. Hill 3 W. & M. Anon. 


1. 3 15. Adminiſtration granted to the Aunt of Inteſtate Grandmother Wmv's. Rep! 
| ſued in the Spiritual Court tor a Repeal, Prohibition denied. Lutw. 1255 1 2 
ate; 1055. Mich. 11 W. 3. Burton v. Sharp. Cate of 

* 10 Ra. 1 : OO | Blackbo- 
h.9 | = rough » Davies, mentions S. C. as cited by Sir Barth. Shower where he calls her the Great 


Grandmother, [But this ſeems a miſtake.) Ld. Raym. Fep. 656. in 8 C. it is ſaid per Cur. 
thit Sir Bartholemew Shore cited 8. C. of Burton v. Sharp the laſt Trin. Term thus vir. 
Where an Adminiſtration was ſued to be granted to the Great Grandmother and the Aunt moved tor 
a Prohibition in C. B. to ſtay the ſuit in the Spiritual Court and it was denied. 

= _ Adminiſtration granted to the Grandmother, and Mandamus prayed to the Spiritual Court to grant 
it to the Aunt, bu: denied per Holt Ch J. This is a Matter conteſtable in the Spiritual Court, 
bo whereto ſhe oughr to apply herſelf ; But the Court thought the Advantage on the Grandmother's 
Sia in this reſpect that ſhe ſtands in Lineo Recto. 1 Salk. 38. pl. 6. Paſch, 13 W. 3. B. K. Black- 


borough v. Davies. — Ibib, 251. Paſch. 1701. Eeld that the Grandmother is nearcr of Kin 
than the Aunt. 


have it | Brother and Sifter are nearer of Kin than Grandmother, and muſt come in before her, the Aunt 
o . g —_ tde Great Grandmother, per Holt Ch. J. 12 Mod. 623. in Cate ot Blackborough v, 
2 Mol. avis. 
(> vera 
oy = 186. The Conftruftion of the Statute upon the Proximity of Degrees 
he bo- 71/7 be according to the Common Law ; Per Holt Ch. J. 12 Mod. 616. 
J. HL 13 W. z. in Cafe of Blackborough v. Davis. 
1. It there be Grandmother, Uncle, Aunt, and Grand-Child dies, 
de Grandmother is intitled to the Child's Perſonal Eſtate in Excluſion 
ed to ot the Uncle and Aunt. It was clearly agreed, Ch, Prec. 327. 
Ta. Hill. 17919. Woodroff v. Wickworth. 
= = 15. By the Civil Law the Father or Mother make one Degree. The 
＋ ks 7Y2ndfather or Grandmother 2 Degrees, and the Uncle or Aunt 3 De- 
ec Di- RR: But it you go one Degree further, and reckon to the Great 
ad the Grandfather or Great Grandmother, they are in equal Degree with 
71411 0 the Uncle or Aunt, as they are in the third Degree, in dirc& Lines 


thus . x ; B b with 
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with the Uncle or Aunt, who are in the third Degree in the collete. 


ral Line; For you muſt reckon through the Grandtather or Gra;q, © 


mother to come at the Uncle or Aunt, and then they are juſt in the 


ſame Degree of Remove from the Nephew or Niece in the collata | 


Line, as the Great Grandfather or Great Grandmother are in the 4;,z Þ 


aſcending Line; But the Computation by the Canan Law is ditterent: 


Per Naſter of the Rolls. Ch. Prec. 593. Trin. 1722. Meutney . I 


Petty. 


* 
— 
— 
— —  — þ 


(K. 4) Adminiſtration granted. To what Perſons, 
Perſons intereſted. 


I. wWwW HERE Legacies are bequeath'd and 20 Executor named 9 
reſuſet h, Adminiſtration will be granted to him chat hy 
the Reſidue ot the Goods, Arg. Cart. 136. cites D. 37S. 
For it ſeems 2. R:yiduary Leg atee ought to have Adminiſtration before the next if 
that this An; Per Cur, 3 Keb. 8. pl. 9. Paſch. 24 Car. 2. B. R. in Allltont 


takes away (©. £. 

the Pre. Cale, 

{umption of : : . 
the Statutc that the Teſtator would have given it to the next of Kin. 


2 Lev. 55. 2. The Teſtator gave a Portion to his Daughter, and made his Ni 
i bomſon Re/iduary Legatee, and NV. R. Executor, and died, and afterwards the 


Butler. 5 | | 
< © be Lxeciftor died Inteſtate. The Daughter get Adminiſtration without th 


whether the Ne's Knowledge. Aſterwards the Widow, the Reſiduary Legatee 
alleging ſued to repeal it; thereupon the Daughter mov'd tor a Prohibition, ſug. 
ther there. geſting that there was no Reliduum for the Widow. The Cour | 


10 


e, — trongly inclin'd that no Prohibiton ſhould go, and held that the Aver. 
tike away ment of no Reſiduum is not material. Aud it would be to no Purpoſe 
the Power that Adminiſtration ſhould be granted to the Daughter (though the wa 


of revoking, next of Kin) when ſhe could have no Benefit by it, the Reliduun | 


Cori ad. being deviſed to the Wife, therefore it is reaſonable that the hould 


viſare vault; . n 
and the have the Management of the Eſtate to whom the Reſiduum was de- 


Civilians viſed. But the Adminiſtration having been granted five Tears be/ore th! 


A n Refiduary Legatee came in, and the Daughter having in that Time git i Þ 
pg great Part of the E/tate by Decrees in Chancery, ana Suits were depend 
there which were near ended, and which would be abated &c, if the A 


divided as 
to thet 


9 


** 


WR Oy 


Point. At. miniſtration were repeal d, the Court propoſed an Accommodation as bel. | 
terwards for the Parties, and alſo for the Eſtate; and the ſame was accepted. 


the Parties , 1 | 2 
agreed in Vent. 1). Trin. 24 Car. 2. B. R. Thomas v. Butler. 


Court with- _ —_ 
eat any Judicial Determination. 


4. H. P. died Inteſtate leaving Iſue F. P. and A. P. his Perſoni 


Eſtate being valued at about 35001. A. P. agreed to take 15001. ] 
her Share, and thereupon agreed that F. P. ſhould take Admini/irati", 


and releaſed her Right to the Perſonal Eſtate. F. P. paid the 15000 an 


dies, and makes J. his Executor, and deviſes to him all his Perſona! E- 


rate, there being 10001. out upon Bond of H. P's Eſtate. The (Alter b 


was, Whether V. the Executor of the Son, or A. the Daughter, u ; 


was ſince married to W. ſhould have Adminiſtration ? And D. 


Raynes, the Judge in the Prerogative Court, gave it to V. where!” : 
W. and his Wite appealed; and the Delegares affirmed the Sentence? 


the Prerogative Court, becauſe they ſaid, that 77 as Executor f 71 
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50 |. ' 
ſtratiu, i 


19 
500. 447 4 


1 ' E. 
Od. 


er untitled to all Benefits of the Perſonal Eflate of H. P. by reaſon of the 
” i 


3 1 "teſtare, 
a e Sale is good, yet by Averment of Covin it might be avoided. E India 


Jo be transferred back to the 
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Executors. 5 93 
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A-reement, Freem. Rep. 496. pl. 671, Mich. 1689. Young v. 


3. Half Blood though an Alien is capable of Adminiſtration, Per 


F 11nd Ld. Commiſſioner. 2 Vern. 126, Hill. 1690. cites Hinks's 
Cite. 


D. made M. his Wife Executrix and Reſiduary Legatee. M. after 


marries B. B. dies, and makes M. likewiſe Executrix. M. makes her 


Vill, and E. Executor, and deviſes ro E. and H. and G. all her 


boss &c. which were A's; M. died, E. retuſed to adminiſter. Ad- 
miniſtration ſhall be granted to the next of Kin ot M. and nor to the 
bert of Kin of D. and fo ſhould it have been it NI. had died betore 
© probate of D's Will, and decreed to the Devifees whatever remained 
ot jus Eſtate, for whoever takes an Adminiſtration to that are but 
& 7./iccs for them. N. Ch. R. 172, Anon. But M. the Executrix was 
fit che Widow ot D. 


(K. 5) Adminiſtration, 
Debtor or Debtee. 


4 1. Dminiſtration was granted to an Obligor ; Afterwards Executor 1 Salk. 3931 


proves the Will ; The Debt rs not extinguiſhed by the Admini- & Þ:. by 


7 8 Le. 90. pl. 115. Mich. 29 & 30 Eliz. C. B. Baxter v. N 


Wangford 
v. Wang ford, 


| 7 it is only a Suſpenſion of the Action, and no Extinguiſhment of the Debt ; but the Reaſon of that is 
© becauſe the Commiſſion of Adminiſtration is not the Act of the Obligee, and that ſo is 8 Rep. 136, 
Sir John Necdham's Caſe, 


2. Obligee has taken Adminiſtration to one of the Obligors, He can- 


not ſue rae other. Hutt. 128. cites Mich. 2 Jac, 'Trudgeon v. Meron, 
alias, Heron. 


3. Debtor deviſed his Lands for Payment of his Debts, but the ſame 


= was not ſufficient. One of his Creditors took Adminiſtration. All Cre- 
ditors thall be paid alike out of the Lands. But as to the Perſonal 
Ellate he may (according to Law) ſo far as that goes, prefer himſel}, 
but ao further. 2 Ch. Caſes 54. 33 Car. 2. Gell v. Adderley. 


2 — 
6 


(K. 6) Ads done by Adminiſtrator where there is 


an Executor, Good or not, 


Fo 2 being granted to a Stranger the next of Kin ſaes Such Ad- 


to repeal it, pending which the Stranger ſells the Goods of the Miniftrator 
and alter Adminiſtrati . P before the 
er Aaminittration is repeal d and granted to the other. k cy-al fold 


Mo, 396. pl. 517. Hill. 3) Eliz. Wilſon v. Pateman. — the 
e : ase 
wing Notice of the Fraud by which the Adminiſtration was got, and knew his Title, 2 defired 


rightful Adminiſtrator after the Repeal, and the Purchaſyr being dead 
| | big 


95 Exccutors. 


—— — — — —ͤ—— 
— 


1 Adminſtrator was decreed to account. Fin. Rep 430. Mich. 31 Car. . F 
& al'. 6 Rev. 18. b. Packman's Caſe. S. C. Cro. E. 459. pl. 5. S. C. the Pl.? 
diſcontinued the Action. | dba... 

It an Adminiſtrator ſells Goods and pavs Debts with the Money, and after he who is F-..,, 
proves the Will he ſhall never avoid this Sale, for that it was done according to the Will wi.” 2 
the Executors were compell'd to do. Arg. Owen 28. cites Grisbrook's Caſe. 6 


. - 
4 4,067 


Yew, 30% 2 Adminiſtrator ///s a Term and afterwards an Executor appear; 1,1 
ave Fees reno ces, yet adjudged the Sale is void, but atterwards the Execy,, | 
1% Cub. renouncing, and another Perſon being made Adminiſtrator a Sale by 


> Lev. 182. ſuch ſecond Adminiſtrator was adjudged good. 2 Mod. 146. Hil 
S C. ad- 28 & 29 Car. 2. B. R. Abraham v. Cunningham. | 


ju red 
b 2 Mod. 146. S. C. adjudged the firſt Sale void. 


2 Jo. 72. 8e. adſud ed. Freem Ra. | 
445. pl $06, S. C. the Court inclined that the Sale by the firſt Adminiſtrator was void, but . 


though it was a hard Caſe, and might be fit for the Parliament to conſider of it, yet they could 
alter it, Et adjornatur, 'E 


3. Adminiſtrator ſe/]ls a Term (charged with Tra? ) in Truſt for lin, | 
ſelf ; Adminiſtrator on a Suit by Citation (nor Appeal) is revoked, th; 
Ailignment decreed to be ſet aſide. 2 Chan. Cafes 129. Mich, 2 
Car. 2. Jones v. Waller. 2 


(L) Adminiſtration Durante Minore /Etate, 


Actions and Pleadings.] 


t. IN an Action of Debt againſf an Adminiſtrator, if the Det; 

dant pleads in Bar a Judgment had againſt him by a Strain | 

upon an Dbligation, and in the Record he is named Adminitrati | 

durante Minore tate of J. S. who was then within the Agen 

21, ſcilicet, of the Age of 18 and more, this is a good Bar of A*. | 

on, for though the tull Age of fuch Infant Executor is 16, yet If u 

Action be brought againſt che Adminiſtrator after, and this Age“? 8 

the Infant appears to be paſt, yet if Judgment be given agaiott if oh 
Adminiſtrator it is not void. adjudged per Cur, upon Demurta, 

Trin. 14 Car, B. N. Good againſt Pintent. Intratur Yi). | 

ro. C. 516, E. Ik Adminiſtration be granted to A. durante Minore tated 
pl. 16. Da- B. it it appears to the Court in Pleading that B. is of the Age ot 10 
P.:“ the Court er Officio ouxht to take Notice of the Eccleſiaſtici | 
ariz Law that the Adminiſtration is determined and void, per Jans 


» 
* * 15 * 

LEY Ed: Py - — LA ws * 
S * , 


S. C. Curia 
atviﬀare Croke and Berkley; but Brampſton e contra. M. 14 CA. 
oe. B. N. Damport againſ# Pincent Intratur Trin. 14 Car. Bd. 
698. where the Plaintiff declared in Action on the Caſe that Oe 
dant was Adminiſtrator durante Minore #tate of B. and in Co! | 
ſideration that the ]Ilaintiff would forbear him c. promiſed top?! 
the Oebt due by Teſtator to the Jlaintiff, and Defendant pleadc) * 
that at the Time of the 1Iromiſe made B. was of the Age 9"! 
Bears, and the three Juſtices ſeemed to think that this was a g 
JIlea for the Reaſon aforeſaid. 1 
Some Bonds in which the Teftator was bound were aſſigned 1 
Oueen, who brought a Scire Facias again/t the Infant Executor, my 


he pleaded that S. and E. were Adminiſtrators during his an—_ 
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Executor. 


ine 4:0 the Infant Executor came to the Age ot 17 Years 3 the Court 
S wasing 


. pl. 648. Hill. 39. Eliz. Ford v. Granvill. 


non allocatur. For it hall not be intended unleſs it be ſhewed that 
2 WAs above the He of I7 Years, and eſpecially when the Defendant hath Vas Cured by 


8 
— — r 
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T This was held to be no good Plea. But he was ruled to anſwer as 


Godb. 104. in pl. 122. cites Hill. 33 Eliz. in the Exche- 


\{iller v. Gore. 


* I the Will be proved before the Adminiſtrition committed, the 


5 4 Add ion all be in the Name of the Infant Executcr; Per Periam | Le. 


155. pl. 216. Trin. 32 Eliz. C. B. in Caſe of Ivory v. Fry. 
hebt againſt an Adminiſtor durante Minore tate, and pending e % bo 
p 28. 8 Ge 
adjudged _ 
a good Plea, 
8. C. 
cited Lutw. 
342. by the Reporter as adjudged. 


rear Doubt whether the Action was abated or not. Moor 462. 


6. M. an Infant being made Fxecatris by C. Executor to E. Admini- 


* tration of the Goons of C. was granted to one F. durante AMnove Late 
% A. In an Action againſt F. as Adminittrator during the Minority 
or NM. the Infant Executrix, and found tor the Plainciil, it was moved 
in Arreſt that F. the Defendant ſhouli have been named Adminiſtrator de 
# Bonis E. not adminiftred by C. but adjudged well enough, becauſe the 
Grant of the Adminiſtration comprehends the Goods of both. Hob. 
246. pl. 311. Hill. 5 Jac. Norton v. Mollineux, 


n. Det againſt an Adminiſtrator durante Minore Atate of T. P. the 


Fxccutor, in which the Plaintiff declared and averred, that the ſaid 
J. P was, and ya is, within the Age of 21 Tears. It was moved that 
the Declaration was ill, becauſe it did allege that the Executor was 
* with.n the Age ol 21 Years, whereas the Adminiſtration durante 
W Nine rate ceaſes at the Age of 11 Years, and ihongh he is not 
21, get he may be 1) and more; And fo was the Opinion of all the 
Juſtices, and Judgment was ſtayed. 2 Brownl. 247. Paſch. 9 Jac, 


B. R. Bromehead v. Rogers. 
8. The Plaintiff's Husband made an Infant Executor to prevent 


2 Papiment of Debts, but he being not fit ro undertake it, he made ano- 


ther Adminiſtrator for him during his Nonage, yet he liable tor Pay- 
ment of Debts. Toth. 173. cites Mich. 9 ſac. Lady Loppington v. 
Kurics. 
9. In a Devaſtavit ſuch Adminiſtrator ſhall be charged on the ſpe- 
cial Matter. Lat. 160. 267. Trin, 2 Car. 
10. K. the Mot her, and F. her Son an Infant of one Year old, were Brownl. 


made F.xecutors and Adminiſtration was granted to her during the Mino- bag 2 
origem 


; | rity of Fer Son. She married again, and then her Husband and /e (as F xe- Verbis, and 


cutrix ) brought an Action of Delt againſt the Defendant, who pleaded in ſeems only 
Abatement that the Tntant was not named; The Plaintiffs replied that a Tranſl 
J. at the Day of the Writ purchaſed was, and yet is, under the Age of +. ot 
17, and upon a Demurrer to that Plea it was held that the Plea was ele. 


; | good ; e if it had been ſet forth ſpecially in the Declaration that there was 


anaber Executor under Age, though not joined in the Action, it might have 


(ien otherwiſe, Yelv. 130. Trin. 6 Jac. B. R. Smith v. Smith. 


11. Account was brought by the Adminiſtrator durante Minore Th. not 4. 
Etate ot J S. againſt the Detendant as Bailiff of the Manor, and verring fo b 


t und tor the Plaintiff It was moved in Arreſt of Judgment, becauſe Adwiniſtra- 


it was zct ſbewed that the Infant was within the Age of 17 Years ; Sed ter FPlataritt 
3 had been 


Pe bad, but it 


eumiied the Flaintiff to bring the Action, and hath pleaded to If/te, Cro. Verdict, 2 


C. 240. pl. 25. Mich. 3. Car in B. R. Wells v. Somes. dia 40. 6a. 
Hill. 1657. 


Owen v. 
C C 12 In Holacn, 
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12. In Scire Facias by Executor during minority on Recogniſance ma; 
to himſelf, as Bail to his 1ſt Action on which he reccvered, the Dek. 
dant pleaded that after the Recovery, and before the Scire Facias, the |, 
fant came of Age, to which. the Plaintiff demurred ; and per Cy; 
though it hath been doubted wheiher the Infaut may have Scire Facin, et 
never whether the Adminiſtrator may ; but this being a Recogniſaic. 
made to the Adminiſtrator he muſt have the Coſts ar leaſt; & Judic? 
pro Quer.“ 2 Keb. 877. pl. 46. Hill. 23 & 24 Car. 2. B. X. Fn. 
tes v. Weekes. Fs 

13. B. deviſes a Legacy to C. and makes D. his Executor and 
dies. D. makes E. an Infant his Executor and dies, and Adminaiſtta. 
tion is committed to F. durante Minore Ætate of E —C. the Legs. 
tee ſues F. in the Spiritual Court for his Legacy, and F. moved tr 
a Prohibition, but the Court denied it; for although an Adminiſtrator 
of an Executor is not an Adminiſtrator to the firit Teſtator, yer an 
Aaminiſtrator durante Minore tate is Leco Executoris, and may be ſued, 1; 
the Executor of an Exccutor may. Freem Rep. 288. pl. 335. Anon, 

14. Debt was brought againſt the Widow as Adminiſtratrix upon 
Bond of her Husband. She pleaded in Abatement that her Husbant 
made a Will, and his Son Executor who was an Infant, and that Ay. 
nitration, with the Will annexed, was granted to her durante Minn; 
Altate of the Infant Executor, unde ex quo &c. and upon à foecial 
Demurrer to this Plea the Plaintiff had Judgment, becauſe the Den- 
dant did not aver her Plea by a Hoc paratus eft verificare, 1 Lut w. 20. 
Mich. 2 Jac. 2. Little v. Plant. 

8. Pp. Hob. 15. It hath been a great Oueſtion in our Books, if the Executor ar 
2%5, 2666 Adminiſtrator durante Minore AMtate continues the Poſſeſfion of the Gini 
pl. 5. after the full Age of the Executor, or waſtes them, how he ſball be charged; 


tj}, 1 ; 2 
8 * and there are ſeveral Opinions. Some held that he my be ſued as Exe. 
v Thomp- cutor de ſon Tort; but this was denied by others, becauſe he comes 


fon, debat- to the Poſſeſſion of the Goods lawtully. Others hold that he may be 
= by _ ſued as Adminiſtrator durante Minore tate, becauſe a Stranger cannot 
he Credi- know the Age of the rightful Executor, and the only notorious Ac for diſs 
tor ſhould covering of this is, the ceaſing of the Adminiſtrator durante Minore Ate 
be relieved 0 intermedale; And of this Opinion was Hob. ro which Windham 
* new agreed. But ſeveral held that he may be charged upon the ſpecial 
aki 8 Matter diſcloſed; and this was not denied by any. Sid. 57. pl. 24 
him the Mich. 13 Car. 2. B. R. Lawſon v. Crotts. 


Executor- 
ſhip; for the Goods never came to the Hands of the new Executor, though perhaps he may have 


an Action againſt the former Executor, for ſo much as he did not lawfully adminifter ; for again 
the Vendees he can have no Remedy, or elſe the old Executor may remain an Executor til] for 
that Purpoſe, the other being none in Effect for thoſe Goods, like the Caſe of a Sheriff that does 
not deliver his Priſoner, that he has in Execution to the next Sheriff. 


16 Adminiſtrator De Bonis Non durante Minore Ætate of Re- 
becca Wood, brought Action of Covenant againſt the Hausband aud 
Wife who was Executrix of the former Husband &c. and averred that 
Rebecca was under Age; The Detendants plead in Bar, that after itt 
laft Continuance Rebecca came of Age; The Plaintiff demurred, but it 
was never argued, for he could not maintain it, the Plea being good, 
for as ſoon as Rebecca came ol Age the Action was determined. Lutw, 
338. Mich. 3 W. & M. Major v. Peck. ; 

17. And in a Scire Facias brought by an Adminiſtrator durante As- 
ſentia of another, upon Oyer of the Scire Facias, the Detendanc de- 
murred, and Exception was taken that the Adminiſtration was void, 
But the Court held clearly that this Adminiſtration was good, and hat 


Payment of the Debt to ſuch Adminiſtrater, after the Return of the _ of 
10 


* 


— 
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FRY are Notice, is good, and that tho' Attions brought by ſuch an 

Wa ſhall 3 when the right Perſon ce: but Actions 

brought againlt him ſhall nor, bur ſhall be continued againit the righttul 

Adminiſtrator. Lut w. 342. cited by the Reporter as adjudged Paſch. 
W. z. B. R. Clare v. Hedges. WY | 

3 18. But it ſuch Adminiſtrator be Plaintiff and does not aver it, the Id. Raym. 

Defendant by Pleading admits the Authority of the Plaintiff to bring OT 408. 


Action. Lut w. 032. Hill. 9 W. 3. Beale v. Simpſon. oh 2 


agreed per 
tot. Cur. and Judgment accordingly, 


Action againſt Adminiſtrator durante Minoritate as general Ad- Ld. Raym. 

TY: - | ; 1 6. 
min:frator, he pleads in Abatement that he was but a ſpecial Admi- 8 p. 
niſtrator during Minority of his Wife, but did not aver that ſhe was accordingly. 

ill under Age, and tor that Reaſon there was Judgment againit him to 
anſwer over. Carth. 432. Mich. 9 W. 3. B. R. Sparks v. Crolts. 

20. Then he pleaded in Bar that Pais darrein Continuance the Infant Ld. Raym: 
ied, which was from the laſt Term; bur it was over-ruled, becauſe Rep. 265, 
3 : 266. S. C. 
it was contrary to what was now admitted on Record, fo Judgment 8 5 
was given againſt him. Carth. 432. Mich. 9 W. 3. B. R. Sparks accordingly 
v. Crotts. by Holt 

Ch. J. 


(L. 2) Adminiſtration Durante Minore tate. 


In what Caſes grantable; And to whom. 


1. OUCH Adminiſtration cannot be granted after 17. and if ir is it 
3 is void. 5 Rep. 29. Hill. 41 & 42 Eliz. C. B. in Prince's 
Caſe. 


2. It one makes two Executors, one 17 Tears, and the other under, 
Adminiſtration during Minority is void, becauſe he of 17 may execute 
the Will. Brownl. 46. Mich. 14 Jac. Anon. 

3 Such Adminiſtration is not within the Statute of 21 H 8. to be 
grauted of Neceſſity to the Widow of the Teſtator; becauſe there is 
an Executor all the while; But otherwiſe perhaps if the Executor were 
male from a Time to come. Per Cur, Hob. 250. pl. 329. in Caſe ot 
Briers v. Goddard. 

4 Adminiſtration during Minore Ætate cannot be granted if one of 
_ 1s of full Age. Per Twiſden. Mod. 47. Mich. 21 & 22 Car. 2. 

5. Where one of the Executors is an Infant and cannot prove the Will, 2 Jo. 119. 
Adminiſtration Durante ſua Minoritate may be granted to the other 8. C 
Who ſhall bring the Action alone, and it is not inconſiſtent that he 3 
Mall adminiſter in ſuch Caſe ; For this is not granted as upon a dying was given, 
ateſtate, (for the Will is proved) but only to enable him to ſue as he thinks; 
alone, becauſe the other is not capable to prove the Teſtament, and ſo 8 
not to join with him, and he cannot ſue alone; Reſolved per Cur. dug, 8 
2 Lev. 239, 240. Hill. 30 & 31 Car. 2. B. R. Colborne v. Wright; Pieader at 
and cited the Caſe ot Hatton v. Maſcue, entred 15 Car. 2. in B. R. the Bar, the 


Ot. 704. the a pu Ag ; ar24 Court dil- 
TT ! 2 , Roll ot which was brought into Court, and appear'J 8 
v gg ged. Conteſt 
if ; f aga inſt a 
manifeſt Duty, and thereupon he agreed the Cauſe as the Reporter things. But if he ſuæs in his 


on 


— — —— FD — — 
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oun lame only, and nomen not the Infant the Action will abate. Brownl. tort. Trin. 6 Jac. Sar 
v. Sinith, ——— Yelv. 139. S. C. & S. P. adjudg'd. 5. P. by Tilden J. Mod. 47, Hill. ., 
i 4. BK, hs 


Skinn. 155, 6. The Brother died Inteſtate, leaving one Sifter an Infant, whos, 


pt K _ Great Grandmother was affigned her Guardian, and thereupon fhe thin; 
a ? . a ; . . - N 
DEE « Adminiſtration durante Minore Alate; and now the Plaintitt in the Pro. 


B. R. the hibition, who was the Grandfather tu the Iifant, ſuggeſted, that the 11. 
d. O. argued 79;nftration was granted by Surprise, and that he being nearer of Kin, Adi. 
3 niſtration ought to be granted to him. It was argued that it is not m1. 
clined that terial who mall be Adminiſtrator, for it being durante Minore Ati; 
the Prohi- he has no Power over the Eſtate; that ſince the Ordinary has no Gr... 
bition ginal Power in this Caſe, and this being a ſpecial Kind of Adminiſtra 
mould ſtand; tion. when he has once executed that Power he ſhall not repeal ut; And 
and upon bo ; : 5 | . 3 

a further the Court inclined to that Opinion. 3 Mod. 23. Mich. 34 Car, 2. 


Argument B. R. Ld. Grandiſon v. Countels of Dover, 

ric Court 3 

were of the ſime Opinion, and denied that the Ordinary without Cauſe could repeat an Adminiſtes. 
tion betore the Statute of H. 8. 


5. Befrre the Statuteof E. 3 there was mo Adminifirator dura, 
Miucre Aitate; but in Caſe where an Infant was made Executor; but 
uoto there is an Adminiſtrator durante Minore Atate where an Inn; 
is Adminiſtrator, as well as where he is Executor. Arg. Skin. 15; 
Hill. 35 & 36 Car. 2. B. R. in Caſe of Ld. Grandiſon v. Countej 
ot Dover. 

8. Where a Man makes an Infant of tender Years Executor, if Ad. 
miniſtration durante Minore Ætate be granted ſpecially ad opus con. 
modum & utilitatem ot the Inſant, there the Adminittrator cannot mak? 
a Leaſe, But it it be granted generally, ratione Minoris Atatis he 
may recover Debts and Duties, and make Leaſes, which ſhall be good 
until the Executor comes to 17. and alſo (as ſome ſay) till he enter; 
6 Rep. $7. a. Bur per tot. Cur. where Adminiſtration is granted di- 
rante Minore Ætate, there Adminiſtration ſhall not determine until to; 
Party come to 21 Years of Age; Becauſe the Statute for granting at 
Adminittrations requires Adminiſtrators to give Bond, which an Iutaar 
cannot do. L. P. R. 41, 42. cites Paſch. 8. W. in B. R. 

10. The Ordinaty may grant Adminiſtration during Minore rate 
to whom he pleaſes, Gibb. 163. Mich. 4 Geo. 2. B. R. The Kang 
v. Berteſworth. 

11. An Adminiſtration durante Minore Ætate or7Þt not to be commit 
to one that is very poor, though ſhe is Guardian and next of Kin to the li- 
fant. Where this Court ſees Reaſon to think, that there will be 
Miſapplication of the Effects ot the Inteſtate, and an Abuſe and Wal 
ing, tothe Prejudice of an Infant, by a limited Adminiſtrator who 
only a Truſtee for the Infant, it is incumbent on this Court to take 
Care that the Infant be nor prejudiced. And the Court will af 
Receiver of a Perſonal Eſtate, notwithftandiag Adminiſiration is gravits 
of it. Barnard. Chan, Rep. 23, 24. Patch, 1740. in the Caſe d 
Havers v. Havers. 
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(L. 3) Adminiſtrator Durante Minore tate. 
When ſuch Power determines ; And the Effect theroſ. 


1. Dminiftrators during the Minority had Judgment in Debt, and 
before Execution ſued Ihe Executor came id his Age of 17 Nears; 
and how this Execution ſhall be ſued comes the Queſtion, tor the 
Power of the Adminiſtrator was determined by the attaining of Age 
of 17 Years by the Executor, and the Executor was not Party to the 
Record, and 1or that he could not fue Exeeution, but ir ſeems that the 
Executor may ſue ſpecial Seire Farias upon the Record, and ſo ſue Exect- 
„% in his own Name. 2 Browsl. 83. Anon. ſays fee 2) H. 8. J. a. 
2. Adminiſtration durante Minore /Ztate of an Intant Executor The Diffe— 
ceaſis at 17. 5 Rep. 29. a. Hill. 40 Eliz. C. B. Piggor's Cate. rence 15 


8 : a where the 
Adminiſtration is granted during the Minority of an Infant Executor, or an Infant Adminiftrator, 


in the firſt Caſe it ceaſes at 19, but in the laſt Caſe not till 21, 1 Salk. 39. pl. 7. Paſch. . 
B. R. Freak v. Thomas. Ld. Kaym. Rep. 664. 8. C. and ſame Diverſity by Holt Ch. J: 


” 
* 


3. Inſant Executris takes Baron before 17. Adminiſtration durante This Caſe 


if race ſhall ceaſe it the Baion be of tull Age, F. Rep. 20. was demied 
Minore _ 9 Rep x 4 per King C, 
alliſted per 


| F avmond 
Ch. ] and held that Adminiſtration does not ceaſe by Executrix under 19 taking Baron of full Age. 


Mich. 1930. Ld. Strafford v. Jones. And they cited Went. Ott. of Executors 214 which 
Book. they {aid was wrote by Judge Dodderridge. (See this Caſe reported 2 New. Abr. 382. 
z Wm Rep. 88 Jones v. Id. Stratford, S. C. and held by Ld. Ch. King and Ld Ch. J. Ray- 
mond contrary to the Opinion in 5 Rep. in Prince's Caſe and ob'erved that the ſame is not raken 
Notice of in any other co-icmpory Reporters, as in 2 And 132, Cro, Elis. 715, 710 and 3 Le. 
278. and that the Book intitled The Ohe of Executors marvels at the Report in 5 Rep. and lays 
that he has ſeen the Caſe otherwiſe reported in this Point. 


4. If Adminiſtration be granted during Minority of two Infants and 
one dies, yet the Adminiſtration continues. Brownl. 47. Paich. 10 
ac. Anon. 


5. Adminiſtration is granted durante Minore Atate of Six, When Though it 
one of them comes to the Age of 17 the Adminiſtration ceaſes, and the was object - 
Law in this Point is not altered by the Statute of 22 & 23 Car. 2. that oy 


ard Judgment accordingly. 2 Jo. 48. Paſch. 28 Car. 2. B. R. ſoy- the new AQ 


concerning 
ner v. Watts. Adminiſtra— 


a : k tion the 
Executor is to give Bond, and that he cannot do before he is 21, and the Court will pot grant Ad- 


min:ſtration to him ſince that Statute, and io the Teſtator's Debts will nor be recoverible ; but not- 
uuhſt⸗naing the Court gave Judgment againſt the Plaintiff ; and Wyld ſaid, though he cannot 
give Bond himſelf yet he may be bound by his Sureties. Freem. Rep. 425. pl. 569. Paſch. 16-6. 
Taylor v. Watts, $ C. But L. P. R. 41, 42. cites it as held per tot. Cur. Paſch. S. W. z. 
B. KR that it ſhall not determine till the Party comes to 21, becauſe the Statute for granting Ad- 
miriſtrations requires Adminiitrators to give Bonds, which an Infant cannot do. — 8. . cited Arg. 
„ chueged in B. R. accordingly, and agreed by the other fide. Le +43, pl. it. Path 29 E117, 
C 5 Erownl, 46. 5. P. accordingly.——— 5 Rep 9 Trin. 34 Eliz. 38. R. in Brudencli's 
Cate, 8. P. but no Reſolution. 


6. The Diverſity is, it Adminiſtration be granted durante Minori- 5 Mod. 395. 
tate ꝙ an Executor, there the Adminiſtration thall ceaſe when the Exe- 8 3 
cut comes to 17, but it the Adminittration be granted durante A lino— pO F 
at! ot one who is not an Executor, but only Adminiſerater, there ſime Ditte- 
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| 8 Adminiſtration durante Minore Ætate does not ceaſe till 21. Jug 
or . , » a 

| 7. boconty 25 = per Cur. 12 Mod. 194. Paſch. 10 W. 3. Atkinſon , 

| an Executor —OrmiIn. 

by the Civil | TE. 

| Daw may take that Office upon him at 14, but an Adminiſtrator being created by Statute 

Time ot his full Age muſt according to the CommonLaw.—Carrh. 446. S. C. adjudged according 
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Bly. 


| 1 Salk. 29. pl.. 7 Paſch 13 W. B. R. Freke v Thomas 8. P. adjudged accordingly, And t ( 
; E eporter ſays, Note a neceffity for this; For the Spiritual Court will not grant Adminiſtration 
| any one urider 21, and this is by Conſtruction of the Stature ot Diftributions, becauſe they are : 
give Bond &c.— Ld. Ray m. Rep. 338. cites S. C. as adjudged, 12 Mod. 591, Rook. | 
J homas S. C adjudged accordingly S. P. per Cur. Comyns's Rep. 112. pl. 72. Paſch, 1; yy ( 
| 3. B. R. in Caſe of Freke v. Thomas —— Comyns's Rep. 159, 160. Trin. Ann. C. B. Edmond, i ] 
t Shaler, the S. P. accordingly. b ] 
If Infant 7. It an Infant Executor aſter 17 Years of Age aſſents to a Lega) 
e before the Debts are paid the Aſſent is void, or if he do any AG thy ( 
| 1 will be a Devaſtavit, or a Waſting of the Goods in another Execute 
| tore i it Ot full Age, it ſhall act bind him. R. 8. L. Vol. 1. 44. cites Woods | 
| is of no Inſt. 558. g a 
Force to | 5 8 
make it ſettle in the Legatee. Went. Off. Executors 213, 214. | 
8. An Adminiſtration is granted during the Minority of four Infant 
Children, one of whom being a Daughter marries an Husband who is 
Age. The Adminiſtration is not determined. 3 Wms's Rep. 81. 
| Mich. 1739. Jones v. Com' Strafford & al. T8; | 
Brownl. 47. 9. It Adminiſtration be granted during the Minority of four Intants, and 
| . 1 accore= one dies, this don't determine the Adminiſtration ; contrary to the Opi- t 
bY” nion in 5 Rep. Brudenel's Caſe. 3 W ms's. Rep. 89. Mich. 1730 t 
Jones v. Com' Strattord & al.“ 7 
0 
(M) Adminiſtrator durante Minore Ætate. ; 
The Power of ſuch Adminiſtrator. c 
| 1. A durante Minore tate may fell che Goods 
, of the Teſtator, and pay Debts, and do all other Things 
K which an Executor may. D. 42 El. B. BR. per Cur. + 
| An Adminiſtrator durante Minore Ætate may have an Action ot „ 
Trover and Converſion of Goods of the Teſtator, for he has more | 
than the bare Cuſtody of them, for he has the Property itlell, Lc 
i ä Adzudged P. 42 Eltz. B. R. per Cur. She against Set he. } 
| 3. Ik an Adminiſtration durante Minore tate be repealed, and f 
| another made Adminiſtrator durante Minore Ætate, und the ſecond : 
| _ _ _- Adminiſtrator brings the firſt Adminiſtrator to Account, and alter re- s 
5 i. leaſes to him, yet the Infant at full Age may compel the firſt W 7 
WY/ miniſtrator to account again to him, * and the firſt Account to the 14 
i ſecond Adminiſtrator, and his Releaſe ſhall not be any Bar of it; = 
. For the Releaſe of ſuch Adminiftrator is not good unleſs it be lt 1 
ſuch Cauſe for which he ought to make it. Mich. 10 Ja. per Cut. 2 
ll 4. An Adminiſtrator durante Minore Ætate ot an Intant Executo! 
had Judgment in an Action of Debt brought by him for Money duet t 
f the Teſtator, and the Defendant being in Execution the Infant Ex Rue, Te 
j came of fall Age. It was moved that he might be diſcharged out ©! v. 
| Priſon, becauſe the Authority of che Adminiſtrator is now determines 3 
0 . | 


— „„ 


Executors. 103 
and he cannot acknowledge Satisfaction, nor make Acquittances &c. 
Windhamand -R hodes held, that the Recovery and Zudgment was 71 

in Force, but the Party might be relieved by an Audita Ouerela. Godb. 

104 pl. 122. Mich. 28 & 29 Eliz. C. B Anon. 

Adminiſtrator during Minority of an Executor cannot grant a Term 2 And. 132. 

of which Teſtator died ſeiſed during Minority of Executor, for he has bl. ? 8. S. C. 
but a ſpecial Property ad Proficuum Executoris, but not a general Pro- aqui, x4 

erty as another Executor or Admigiſtrator has, and therefore his dae way fell 2 
of Goods, unleſs they are Bona Peritura, or it it be tor Neceity tor Bealts or 
Payment of Debts which he is chargeable to pay, ſhall not bind; Grain &c. 
But he may ſue and be ſued, and yet his is but a limited Authority, 5, 7 Rer. 29. 
and like one that has Letters ad Colligendum &c. there he may ſell ns Shar 
Bona Peritura as Fruit &c. Cro E. 118. pl. 46. Mich. 41 & 42 Eliz. 8.C——- 
C. B. Price v. Simpſon. | He is rather 
the Infant than an Adminiſtrator, per Windham and Rhodes J. 3 Le. 278. pl 367 . 


n 3 
C. B. ſeems to be 8. C. Godb. 104. pl. 122. Mich. 28 & 29 Eliz. S. P. by Windham and 
Rhodes. 
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6. Adminiſtrator during Minore rate cannot aſſent to a Legacy un- Whether 
leſs there be Aſſets to pay Debts. 5 Rep. 29. b. Hill. 41 & 42 Eliz, ar Admi- 
\ PSs | . 5 trator 8 
C. B. Prince's Caſe, alias, Price v. Symplon. aſſenting to 
3 e LES 1 the Devile 

of a Term is good was doubted. Cro. E. q19. Price v. Simpſon. 


7, Adminiſtartor durante Minore Ætate of a Leaſe ro commence at- 

ter the Death ot Lady M. demjes it tor 10 Years, (the Intant being 

three Years old) adjudged a good Leaſe, and it enured as an 1ntereſ/e 

Termini to commence after the Death ot Lady M. But if Adminiſtrati— 

on be granted Specially, as in the Caſe 5 Rep. 29. b. in Prince's Cale, 

. Adminiſtrationem omnium Bonorum ad opus, Commodum & Uti— 

linen Executoris durante Minore Ætate & non aliter nec alio modo &&. 

ſuch ipectul Adminiſtrator cannot make ſuch Demiſe. 6 Rep. Cb. 

Mich. 4 Jac. C. B. Sir Moile Finch's Caſe | | 
8. It ſuch. Adminiſtrator recaver in Debt, and then the Executor Roll tit. 


comes of Age, he thall fue Execution, Cro. C. 229, Arg. cites 9 Jac. Execution 
C. B. Preſt's Caſe. ( 4 ? pt 5 
adjudged. 


Mich. Jac. C. B. Wright's Cafe. —-S. C. cited Tut w. $4.4. 
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9. It Teſtator makes an Infant Executor and appoints B. to be Ex:- 
cutor during his Nonage, expreffing it to be only for the Bene/it of the In- 
Jant Executor, he doubts whether this Tempory Executor ſtands any 
hit reſtrained, from what pertains to the Power of an abſolute Exe- 
cutor, and diſtinguiſhes between an Executor ſo made by the very 
Proprietor of the Goods, and an Adminittrator during Minority cou 
ſtitured by the Ordinary, Went. Off. Executor, 214. 

10. Keeling conceived, that face 21 H. 8. cap. 5. the Caſe of Al- 
miniſtration during Minority of ene next of Kin, and to his Uſe and Pro- 
ft, 1s now merely as a Bailiff, and all one with an Adminiſtrator durins 
Minority of an Executor, and ſo his Releaſe is not good, he having buc 
a bare Authority; and to this whole Court agreed, Windham abſente; 
judgment tor the Plaintiſt Niſi. 2 Keb. $0... , Fach. 18 (ar. 
2. B. R. Thackſtone v Hulmlocke. 

it. Administrator durante Minore tate cannot 6/5 Leaſes unleſs In caſe of 
chere is not ſufficient otherwiſe to pay the Debts of Teſtator, or other Lale et 
realonable Cauſe. 2 And. 1 32. pl. 78. Mich. 41 & 42 Eliz. Prince 3 
y Simpſon. . pl. . G . Eaſt Ind 
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Company 

Adminiſtrator, and th i i i | | 5 

Rake * tor, and the Buyer having fa}l Notice that It was the Stock of the Infant, the Sale was 
creed to de Fraudulent, Fin. R. 298. Palch, 29 Car. 2. Munn v. Dankin, 
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1 O4 

— 3— — - 2 — e 
Thid, 45. 12. A Suit begun by ſuch Adminiſtrator is determined ly the Age of th, 


1.4 Keeper Tdfant, fo that the Intant muſt begin de novo unleſs a decree by mad 
67 5 


3 and then if an Account be betore a Maſter the Intant on a Bill by n 
ſoch Thing tor that Purpoſe may be allowed to proceed ; Per Ld. VV right, G 


had ever Prec. 174. pl. 145. Mich. 1701. Jones v. Batler. 
been done, | 

and i: was anſwered that the like had once been done by Ld. C. Somers in the Caſe of Davis 
P2vis, where n Adminiſtrator durante Minore Ætate proceeded to a Decree and Account TY 
the Maſter, and then the Infant coming of Age and praying it was allowed to go on though age 
©; poſed, but here it would not be granted; For Davis's Cafe had proceeded to a Decree, and th 5 
the P.aintiff there was an Adminiſtretor durante Minore tate, yet it was cum Teſtaniento .d 
which by him made ſome Difterence ; and the Infant there had brought a Bill to have the 8 
of the laid Proceedings, and offertd to be bound by them. 


Nexo, 
ich: 


(M. 2) What Actions Adminiſtrator Durante Minors 
tate, or other temporary Adminiſtrators may bring, 


or be liable to; And of Pleadings by them. 


8 b by I. E cannot bring an Action of Debt; For he is bur 4 Servant . 
Wiagham Bailiff in fuch Cafe, Per Dyer. Ow. 35. Mich. 13 & 14 


to which | 
12 EIIZ. Anon. 
ug reed. 


Guab. 104 pl. 122. Mich. 28 & 29 Eliz. C. B. 


But the 2. Note, It was ſaid by Dyer, that an Adminiſtrator Durante M. 
noritate cannot bring Action of Debt; For he is but as a Servant or 
art Bailiff in ſuch Caſes, Ow. 35. Mich. 13 & 14 Eliz. Anon. 
[udgment LED : 

being given againſt him for not averring that the Executor Infant was under the Age of 1+, See ; 
Rep. 20, Hill. 40 Eliz. C. B Piggot's Caſe. Cro E. 602. Pigot v. Gaicoyn and Further, 
where the Cafe was, That the FTeſt tor made an Infant Executor, the Plaintiff took out Admin 
tration durante Minore tate &c and brought an Action of Debt on a Bond due to the Teftaror, 
and averr'd that the Infant Executor was living and within the Age of 21 Years; Now becau't it git 
rot apar that this Adminiſtration was granted whiiſt the Infant was under 17 Years, therefore the 
Plaintitf was nontuit —— 8. C. cited per Cur. 5 Mod. 395. Paſch. 19 W. z. in the Caſe of Arkizlo 
v. Corniſh. S. C. cited Brown!. 46.——S. C. cited Freem. Rep. 425. pl. 596. Paſch. 1675, 


Per Dyer 3. Adminiſtrator during Minority cannot /'re or be ſued by the Come 


3 ar i mon Law. Per Petiam J. 4 Le. 103. pl. 209. Mich. 27 Eliz. C. l. 


an Action in Caſe of Kightley v. Keightley. 


of Debt. 1 
Ow. 35. Mich. 13 & 14 Eliz. Anon. 


Cro E 211. 4. Adminiftrator during Minority of an Fxecator brought an Action 

212. pl 2. of Delt on Bond to firſt Teſtator; But having brought ir as Adminiitrs 

Timmer v. tor of the firſt Executor, it was held ill, tor he thould have brought 

oth ty O jt as Adminiſtrator ot the firſt Teſtaror, and tor that Reaſon che ag 

and Judg ment was reverſed in Error. 4 Le. 58. pl. 147. Trin. 31 Eliz. B. K. 

ment reverſ. Limver v. Evory, 

ed accord- 

ingly. 5. Such general Adminiſtrator durante Minore Atate ſhall hate 
Action to recover Debts and Duties (tor the Inteteſt of the Actions is in 
him, and ſhall be liable to all Actions, tor during the Time the Tel- 
tator died Quali Inteſtarus) and he may make Leaſes and Demites, and 
they thall be good till the Executor is 17, and ſome ſay till he entets 
6 Rep. 67. b. Mich. 4 Jac. C. B. Sir Moile Finch's Cale. 
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Executors. 104 
— 
2 In Action was brought againſt Adminiſt ratur Darante Minoritate * Orig. is 
can Executor, and did nut aver that the Executor was ſtil] under 19, (did nor.) 
aud the Opinion was that he * need not. But ther eie of Plaintiff d. Fm. 
being ſach an Adminiſtrator. Hob. 251. Hill. 13 Jac. Rot. 970. 6 lac. . K. 
Carver v. Hallerig. | 


Crofr v. 

IT I : | Walbanke, 
6 b. ad'ndged that the Plaintiff need not ſhew it, becauſe he is a Stranger to the Power given to 
the Detendant, ard may not know what Age the Infant 15 of; beſides, the Defendant by joining of 
Ihe in this Caſe did admit that his Power continued; For other wife the Exception tiken by the 
Plaüntitt frov!d be pleaded by the Defendant in Diſcharge of himſelf, it lying proverly in his Notice, 
and it being tor his own Benefit to allege it. A Roll Rev, 209. Mich is Jac, 6 K Atdred 
v. Wairhall, S. b. Cro. J. 599 pl, 12. Walthall v Aldrich, S. C. & S. P. held according- 
„ Roll Rep. 400. pl. 28. Trin. 14 Jac. B. R. Hall v. Salvin and Damport, S. P. ad uuged 
and armed in Error, 


„ 'The Court did ſeem to agree, that if an Executor durante M. nore 
Plate do pay Debts as an Executor ought to ao, and fur what remains in 
his Hands, if he account ſor it, and deliver it over to the Heir, yer he 
hall not be chargeable to any & the Creditors, Freem. Rep. 150. pl. 171. 
Paſch. 1674. Anon. | Vous 

8. The Declaration was as Adminiſtrator during Minore tate of 
three, whereas the Adminiſtration was granted during the Minority of 


four, and ir did not appear whether the fourth was alive or nor, or 


within the Age of 17; Whether this be good atter Verdict? And the 
Court ſeeming to be divided, the Detendant agreed to accept a new 
Declaration. Sid. 185. pl. 8. Paſch, 16 Car. 2. B. R. Bennet v. 
Baud. 
9. B. deviſes a Legicy to C. and makes D. his Executor and dies ; 
D. makes E. an Infant his Executor and dies, and Aiminiſtraticn is com— 
mitted to F. durante Minore Miate of E. -C. the Legatee ſues F. in the 
Spiritual Court tor his Legacy; and F. moves tor a Prohibition ; 
But the Court denied it; For although an Adminiſtrator of an Fxe- 
cutor is not an Adminiltrator to the firtt Teſtator, yer an Adminiftrator 
durante Minore tate is Loco Executoris, and may be ſued as an Ex:cu- 
* of an Executor may. Freem. Rep. 288. pl. 225. Trin. 1675. 
non. | | 
10. In a Scire Facias brought by Adminiſtrator durante Abſentia of Mod. 14. 
anther, the Defendant on Oyer of the Scire Facias demurr'd and Ex- Fl 2 W. 
ception was taken that ſuch Adminiſtration was vid, but the Court - M. In 
held clearly that ſuch Adminiſtration was grantable by Law, and that . 2 
It may be a great Conveniency fo to do; For if the next of Kin be be. S. G — 
ond dea, and ſuch Adminittration could not be granted, the Debts due * Mod 364. 
to the Inteſtate might be loſt, And the Court held likewiſe, That“ Lutw. 
after the Return of 1he next of. Rina Payment of a Debt to ſuch an Admis- 9 | * a 
mitrator before Notice is good. And turther, that though perhaps 14. * ſays 
Actions brought by ſuch Adminiſtrator ſhall abate by the Return &. that as ir is 
x Actions againſt him thall not. Cited by Serjeant Lucwich, borled in 
utw. 342. as adjudg'd. Paſch. 3 W. & AM. in B. R. Clare v. H edges. ay Yo 


is not Law, 
nor greca- 
according 0 
de ont of the 


ble to the Roll. But ſays that ſure it ought to be averr'd that the Abſence continues 
5 Rep Pigot's Caſe, — It ought to be averr'd that the Party was then at ſuch a Pla 
Fealm. LEX. 2 Ld Raym. Rep. 1071. cites 4 Mod. 14. Hodge v. Clare, and ſay | 
upon ſearch of the Roll in that Caſe, there is a full Averment that tlie Perſon Giving w ＋ Ab: 
2 Was in Partibus tranſmarinis, and no Ground for the Objection, The Ch F are. Nele 
e, Adminiſtration Durante Abſentia maſt be intended of an Abfence ont of the Realm 
* more OY Adminiſtra or Plaintiſt in his Declaration ought to aver, that the Executor is ou: ef 
"6g _ 3. ; „ Ch. J. ſaid, that it was reaſonable there ſnould be ſuch an Aominitrator, and 
5 we miniſtration ſtood upon the fame Reaſon as an Admini.tra:ion durante Minore A are of 
e | Yr, wh That there ſhou d be a Perſon to manage the Eſtate of the Teſtitor, till the 
ee 7 f y him 15 able. And he laid, upon the Obtervarion upon 4 Mol See the Incon- 
dv 8 2 we {cambling Reports, they will make us appear to Polterity for a Parcel of Block- 
LC. Ray m. Rep. 1071. 1072. Mich. 3 Ann. in the Cafe of Slater v. May, 
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But the Re. 


106 Executor 8. 
Gibb 202. 11. An Adminiſtrator pendente lite of a Will brought an Aflumpftt on 
Woliafton a Promiſſory Note, and recovered Judgment in C B. and upon Er 

v. Walker. : | , wy 
S. C. adjor- brought in B. R. Judgment was affirm'd, and it was held that the Or. 
ratur. bid. dinary had Power to grant ſuch Adminiſtration, and that the Reaſon 
257. S. C. is the ſanie as to that of Adminiſtration durante Minore AEtate, to 
adjornatur. prevent the many Inconveniences which otherwiſe might happen, 33 


porter ſays loſs of Debts &c. 2 Wms's Rep. 576. to 590. Trin. 173 1. Waller 


1: probably v. Wollaſton. 

was for no ! . 

other End than that the Judgment of the Court might be unanimous in the Determination of th, 
Point, one udpe nor agreeing with the Reſt. —— Barnard. Rep. in B. K. 423. 8. C adjnrma. 
tur, ard Ibid. 467, 468. S. C. Three Juſtices ſeem'd very clear of Opinion to affirm the Judgment 
but one Juſtice doubting, upon an Authority in Carth. 153. where ſuch Adminiltration is expreſyjy 
r:{olv'd to be void, the Matter was ordered to ſtand over. 2 Barnard, Rep in B. R. 14. adjornz. 


tur, Ibid, 62. S. C. and Judgment affirm'd. 


(M. 3) Durante Minore tate. 


After Judgment recovered, and before or after Execu- 
tion Executor comes to 17, what 1s to be done, 


1. Dminiſtrator, durante Minore ætate of K. had Judgment on 1 
8 Bond made to the Teſtator. Afterwards K. the þ xecutrs 
came of Age and married, and then fe and her Husband brought a $11, 
Fa. on that Fudgment, The better Opinion of, the Court was, that 
the Sci. Fa, did not lie. Brownl. 59. Mich. 3 Jac. King v. Death. 
4 Brownl. 2. Fxecutor durante Mincre tate, or till the Daughter ſhould be 
144 S. C. married, and then the Executorſhip to ceaſe, and the Daughters to be 
argued, ſed Executors gets Judgment on a Bond made to the Teſtator, aiter which 
adornatur. the Daughters married the Plaintiffs. The Daughters ſhall have this 
Judgment as Executors, tor they are in Privity aud in by the Teſtator, 
and not like an Adminiftrator who is in by the Ordinary atter the Death 
ot Executor. Owen 134. Mich. 9 Jac. C. E. Kemp and James v. Lay- 
rence. 

3. Adminiſtrator durante Minore ætate of J. S. obtained Judgment, 
and brought a Scire Facias againſt the Bail, who pleaded that F. J. tt: 
Executor was now of full Age. W hereupon the Plaintiſf demurred, and 
.adjudged no Plea, becauſe the Recognizance entered into by the Bal 
was to the Adminiſtrator himſelt by name, though he had Admi- 
niſtration durante Minore etare tantum, and the Intant's coming tv 
the Age ot 17 Years does not hinder the Plaintiff from ſuing the dcire 
Facias againſt them, But per Hale, i he had taken Execution pon itt 
Principal Fudgment after the Infant came of Age, it would have beet 
Doubt if it ought to be ſued by him or by the Inlant. 2 Lev. 3) 

Hill, 23 & 24 Car. 2. B. R. Enbiin v. Mompeiſon. 


(M. 44 
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(M. 4) What the Executor at 17 may do againſt ſuch 
Adminiſtrator, 
L Rdinary will not let Infant Executor prove the Will, but After the 


grants Adminiſtration to a Stranger. Intant Executor at Age Haut is at 


roves the Will. He connot have Action of Account againſt the Ad- a ee 
miniſtrator for the. Goods, but he may have Detinue, or may ſue in him the 


Court Chriſtian. And. 34. pl. 86. Hill. 36 H. 8. Aron. 1 
ſlip of the 

Will, the Goods of Teſtator in Specie in the Hands of the Adminiſtrator are now Aſſets in the Exc- 

entor's Hands, For he may bring Trover and Converſion for them. Roll 921. pl. 15. Chandler v. 


Tomplon, 


2. Where an Adminiſtrator durante Minore Atate waſtes the Goods Noy _ L 
of che Teſtator, he cannot be charged as Executor of his own Wrong - ONS : 
when the Infant Executor comes ot the Age ot 17 Years, becauſe at cordipgly. 


the Time he had lawtul Power ro adminiiter ; but in ſuch Caſe he 


hall be charged upon the ſpecial Matter ; Per Doderidge and Jones. Lar. 


160. Trin. 2 Car. Palmer v. Litherland, 


— — =” 


(M. 5) Adminiſtration De Bonis Non. 


Grantable; in what Caſes; and to whom. 


1. IF Executor makes an Executor and dies, his Executcr ſhall admini-. 
ſter the Gooas of the firſt Teſiator ; but Contra of Executor of an 

Adminiſtrator ; For if an Admiſtrator dies and has an Executor, yer 
his Executor ſhall not adminiſter to the Goods of the Inteſtate, but 
they are in the Ordinary to commit Adminiſtration anew. Br. Ad- 
miniſtrator, pl. 7. cites 34 H. 6. 14. | 
2, Fudgment was had by F. F. againſt N. R. as Executor, and before Cro. C. 167. 
ama Sabo the Executor dies inteſtate, and Alminiſtratiou of the od of P\- 13. Snape 
the Exccutor, and de Bonis non &c. of the firſt Teſtator is granted to A. 8 orgs 4h 
1.5. ſued a Scire Facias againſt the ſaid A. as Adminiſtrator of the accordingly 
Teſtator and Executor. Atrer Verdict tor the Plaintiff it was moved by; Jutti- 
in Arreſt of Judgment that the Judgment againit the Executor is de- ges, bur 
termined by his Death without a Teſtament, and that A. is not privy 8 NN 
to the Scire Facias againſt the Executor, as 11 one had recovered as * tie. l 
Executor and died Inteſtate, no Scire Facias lies tor the Adminiſtra- Execution 
tor. Three Juſtices ſeemed that this is well enough, becauſe there is (T) . 3. 
a Difference between a Recovery againſt and ly an Executor, but Hyde? Fa 22 
doubted. Judgment was given according to the firſt Opinion. Jo. 50, 
214. pl. 2. Mich. 5 Car. B. R. Norge v. Snape. 

3. The Obligee made his Wife Exccutrix and died, and afterwards e 
died Inteſt ate, and then Adminiftraticn of her E/tate was granted to T. H. . 
«bg brought an Action of Debt on the Bond, as Adminiſtrator to the Wiſe, 
and had Judgment; but it was reverſed in Error Nili &c. becauſe he 
gt. firſt to have taken out Adminiſtration de Bonis Non of the Obligec, 


and as ſuch to have brought the Action. Sty. 225. Trin. 1650. B. R. 
ey v. Anderton, 
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F xecutors. 


4. The Husband died and l:ft his Widow within the Age of tn Years 
and Adminiſtration durante Minore tate was pranicd to her F.they * 
gainſt whow Y. brought an Action of Debt, and had fungment. The Ea. 
ther died, and the Widow being nom of full Age and married again, Aj... 
niſtration De Bonis Non &c. was granted to Husband and Ib ife, 40 
whom Young, who had the Judgment, brought a Scire Facias &c. and 
adjudged well brought, becaule it is tor a Debt trom the firſt Teſta. 
tor; and a Diver/ity was taken between a Sire Facias againſt an Hai. 
niſirator of an AAmintſtrator, and a Srire Facias by an Admiuiſtrator ge 
an Adminiſtrator ; For it Adminiſtrator has Judgment and dies, the 
ſecond Adminiſtrator cannot have Scire Facias becauſe he claims Para. 
mount the firſt Adminiſtrator who had the Judgment, being in by th, 
Jeſtator. Bur Scire Facias may be ſued againſt the ſecond Adminiſtra. 
tor on a ſudgment had againſt the firſt Adininiſtrator becaule both claim 
as Adminiſtrator to the Inteſtate, and by Conſequence boch are liable 
and ſo no Inconvenience, but this Scire Facias ought to be for the Prin. 
cipal judgment only, and not for Damages and Coſts. 2 Sid, 122. 


Mich. 1658. B. R. Young v. Jolland. 


Ibid. 113. 
Denne v. 
Sparks S. C. 
& S. P. 


6 
450 Pl. 23. 
8. C. ad- 
jornatur, 


& Ibig. 
457 pl z. 


5. Adminiſtrator obtains a Fudgment and makes an Executor and dies 
the Executor thall have a Scire Facias upon the ſudgment and not the 
Adminiſtrator de Bonis Non of the firſt Inteſtate. 2 Lev. 101. Paſch. 
26 Car. 2. B. R. Drew v. Bally. | 

6 It Feme be Executrix and Legatee, Adminiſtration de Bonis Non 
ought to be to the Husland ; Il the be not Legatee, and others are, it ought 
to given to them; It there be no Legacies to next ot Kin to firſt Tei- 
for 12 Mod, 306. Mich. 11 W. 3. Richardſon v. Selle. 

J. Debt on Bond. Detendant pleaded Non eſt tactum ; whereupon 
Iſiue was joined, and a Verdict was found tor the Plaintift Ir wa 
moved in Arreit ot [Judgment that the Action will not lie for the Aim. 
mſtraior of an Executcr 3; there muit be an Adminiſtration De Bonis 
Teitautoris non Adminiſtrat' by Executor. The Court granted a Rule 
to ſtay the Entry of Judgment upon the Verdict till turther Order, 
Barnes's Notes in C. B. 3 26. Eaſt. 12 Geo. 2 Baſtard, Adminiſtrator 
Ot Baitard, who was Executor of Baſtard v. Jutſham. 


(M. 6) Adminiſtration De Bonis,Non. 
What ſach Adminiſtrator ſhall have. 


I, makes his Will and makes his Wife Executrix, and devi 
A. ſes the Reſidue ot his woods after Debts and Legacies paid 
to his Executrix. Executrix dies before Probate. Becaule Executtix dies 
betore Election it made all the Goods belong to the Adminittrator of 
the firſt Teſtator ; Per two Juſtices the other Abſent, Per Henden, 
otherwiſe it there was a Legacy of a particular Thing; Quere wit 
Difference. Het 105. Trin. 9 Car. C. B. Denne v. Burrougn. 

2. If Executor has Extent on a Stat. to Teſtator, and has Poſiz(hon 
by Liberate and dies Inteſtate, Adminiſtrator ot the firſt Teſtator 1hall 
have Benefit of it; Per Jones J. Jo. 386. Paſch. 12 Car. B. R. ia 
Caſe of Cleve v. Vere. 


8. C. adjudged. 


3. Admits 
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Fxecutors. 


z. Adminifirator by Witl gives Inteftate's Goods ot which he is poſſeſ- 
ſed. They will not paſs ; and by his Grant of Omnia Bona & Ca- 
talla ſua a Term which he has as Adminiſtrator does not paſs, becauſe 
not ſua ; Arg. Cart. 134. Trin. 18 Car. 2. C. B. 1 

4 The Entry of the decretal Order is ſuſpended by Adminiſtration 
De Bonis Non. 3 Ch. R. 33. 2 Dec. 21 Car. 2. Pew v. Cadmore. 


5. An Adminiſtrator poſſeſſed of a Term makes a Leaſe for Tears of Part Vent. 273. 

| CE hee :* 
thar the 
Executor 


| me ſhould have 
to the Executor of the Adminiſtrator, bur did belong to the Admini- the Kent 


ſtrator de Bonis non of the firſt Teſtator? But /e Court did incline * 3 
QMUINIIITA- 


nes , ; P tor de Bonis 
the Adminiſtrator de Bonis non could not have it, becauſe he came non. 


in Paramount the Reſervation. Freem Rep. 392, 393. pl. 507. Paſch. 2 Lev. 100. 


S. C. held 


; accordingly. 
—— Where an Executor makes a Leaſe rendring Rent, his Adminiſtrator ſhall have ir, and not the 


Adminiftrator de Bonis non. Vern. 94. in pl. 80. Mich. 1682, cites the Caſe of Davie v. Drew. 


of 1t, reſerving a Rent, and makes his Executor and dies; The Execu- 
tor brings Debt for this Rent; The Queſtion was, whether or no it 
would lie, becauſe the reverſionary Part of the Term did not come 


that it would lie upon the Contract, though he could not diſtrain for it, tor 
1675. Drue v. Baylie. 
6. A. poſſeſſed of a Term of Years died Inteſtate. B. his Widow took 


Adminiſtration but was compelled by Sentence of Allocation in the 
Spiritual Court to pay $851. to the Relations of A.—B., the Admini- 


ftratrix aſſigned the Term to D. in Truſt for herſelf for Life, and by her 


Will deviſed che ſame to D. and made him fole Executor. Decreed 
that D. deliver up the original Leaſe and all other Deeds relating 
thereto to the Adminiſtrator de Bonis non, that he may be enabled to 


proceed at Law to try the Title. Fin. R. 59. Hill. 25 Car. 2. Preſ- 
tidge v. Bridgman. 


7. Adminiſtrator mortgages a Term of the Inteſtate's, and makes A. his 2 Freem. 
Executor and dies, B. takes our Adminiſtration de Bonis non to the Rep. 139. a 
pl. 17 » Os C. 


in totidem 
Verbis. 


firit Inteſtate, and claims the reſiduary Intereſt and Truſt of the Term 
and prays Redemption. But Redemption was decreed to A. Executor of 
the firſt Adminiſtrator who had aliened the whole Eſtate in Law of the Term, 
and was not poſſeſſed in Auter Droit, nor of any Part of the Intereſt thereof 
but in his own Right; and ſo it ſhall go to his Executor and not to B. 


the Adminiſtrator de Bonis non. Chan, Caſes 224. Hill. 25 Car. 2. 
by Ld. K. Finch. Butler v. Bernard. 


8. Executor makes a Leaſe rendring Rent; his Adminiſtrator ſhall have S. P. adjalg- 
it, and not the Adminiſtrator de Bonis non; ſaid to be reſolved in the + 2 
Caſe ot Davie and Drew, alias Drewry, in B. R. and atterwards t ©4002" 
cutor. Vent. 
259 Nor- 
ton v. Harvcy. 


in Canc. Vern. R. 94. Mich. 1682. in Caſe of Noel v. Robinſon. 


9. Adminiftrator obtains a Decree by Conſent of Defendant who was 
is next of Kin, and before Inrolment dies Inteſtate. Finch C. denied 
nrolment now, for the Title of the Adminiſtrator is gone and belongs 
act to Adminiſtrator of the Plaintiff, but to the Detendant as Admi- 


niftrator de Bonis non. 2 Chan. Caſes 247. Hill. 30 & 31 Car. 2. 
Warren v. 


10. Adminiſtrator De Bonis Non of the Conuſee of a Statute had agre-d 


wih the Conuſor to gien in Conſideration ot a Sum of Money, which 


Ain Agreement the Conuſors had covenanted to pay him his Executors or 
miniſtrators; Adminiitrator died. Decreed the Money to be paid 


3 R che Executor of the Adminiſtrator, and not to the Adminiſtrator De 


Prong Non, although betore the Extent it could not be aſſigned at 


e; Sed Nota that there was not Debts of the firit Inteſtate appear- 


g. 2 Vent. 362, Paſch. 35 Car. 2. in Canc, Anon, 
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Talcor nd 
Shaw, S. C. 
held «ccord- 


ingly, 


11, Dr. Good had taken Securities in his own Name in Truſt for 71, 
mas Cook tor divers Sums ot Monev, and makes Good his FE xecutoy and 
dies. Thomas Cook offigns the ſaid Money and all Bonds taken in Good; 
Name in Truft for him to Maſon, and then des Inteſtate. Richard Cy; 
Adminiſtrator to Thomas affigns his Letters of Adminiſtration to Ma(;y 
and then Richard dies Inteſtate. Ann Daughter ot Richard and Wig 
to Good the Detendant takes Letters of Adininiftratjon of the Goggy 
ot Thomas Cook unadminiftred by Richard her Father; Maſon prete;, 
a Bill againſt Good as Executor to Good the Truſtee. Good the Exe. 
cutor claims in Right of his Wife. Holden upon a Plea and Demurre 
in Chancery by Lord Keeper North, that the [ntere/t of Richard ue 
paſsed by the Aſſignment of his Letters of Adminiſtration to Maſon ; and ſo 
hkewite holden at a Hearing before the Maſter ot the Rolls; and ſo 
decreed. Skin. 232. Paſch. 1 Jac. 2 B. R. Maſon v. Good. 

12 Rent of 60/. being due to A. he died Inteſtate leaving B. his Ai. 
miniſtrator. B. and the Tenant came to an Account, and the T:ny; 
pays B. 29 J. and gives him a Note for 3 1 l. and then died Inteſtate. And 
the ſole Queſtion was, whether the Adminiſtrator ot B. or the Admini- 
ſtrator de Bonis non of A. ſhould have this Rent? And it was ruled 
that the Adminiſtrator of B. thould have it; tor by raking a Note for i 
he had altered the Property ſo as to make it due to him in his own Right, 
unleſs there had been any Debts of che firſt Inte ſtate unpaid, and then 
this Court would have made it liable to fatisty thoſe Bebts, 2 Freem, 
Rep. 100. pl. 100, Mich, 1687. Anon. 

13. A. who is Executrix and Refiduary Legatee to J. S. and J. N. 
makes B. her Executor and deviſes to B. and C. and D. all ſuch Goods 
as were J. S her Teſtator's, and which ſhe had not betore deviſed in 
her Will, and dies; B. refuſed. Decreed that Adminiſtration belongs 
to the next of Kin of the Executrix, and not to the next ot Kin to |.S, 
and fo it ſhould have been it A had died before Probate ot J. S.'s Will, and 
that C. and D. ſhould have whatever remained of the Eſtate of J. O tor 
whoever takes Adminiſtration ot that are but Truftees iot them. N. 
Ch. R. 172. Anon. 

14. Quere it Eſtate pur aurer Vie ſhall go to Adminiftrator de Bouis 
non, tor it is not within the Letter of the Law, and in the Argumcut 
ot this Caſe it was made a Doubt. Carth. 376. Paich. 8 W. 3. B. R. 
Oldham v. Pickering. | 

15. Executrix of Obligee marries Obligor; He may pay the Money 
to her as Executrix, becauſe it the lay by the Money ſo paid to her by 


itlelt, the Adminiſtrator De Bonis Non ot her Teſtator (if ſhe dies lu- 


teſtate) ſhall have that Money as well as any other Goods that were her 
Teſtator's, tor it the Croods 18 remain in Specie they ſhall go to 
his Adminiſtrator De Bonis Non; But if the Husband ſeiſes the Mont 
it will be his, and will be a Devaſtavit. 1 Salk. 306 per Holt Ch. |, 
Mich. 11 W. 3. C. B. in Cafe of Wankford v. Wanktord. 

16. Where Executor recovers in a Cate in which he need not name hin. 
ſel Executor and dies Inteſtate, or makes an Executor who will not 
prove the Will, his Executor or Admiaittrator as to the firſt Telts 
tor's Goods ſhall ſue Execution, and would be liable to Cofts tor Non- 
ſuit ot him, and not the Adminiſtrator De Bonis Non, 6 Mod. 181. 
Trin. 3 Ann. B. R. Jenkins v. Plume. 

17. A Promiſſory Note was made by a Debtor of the Teſtator 70 48 
Fxecutor, (ut Executort) ſuch Note will go to the Adminiſtrator ot the 
Executor. and not to the Adminiſtrator De Bonis Non &c. For it 5 
a new Contract. 10 Mod. 315. Paſch. 1 Geo, 1. B. R. Betts 
Mitchell. | 

18. A. lent Money on Bond to B. who dying Inteftate, C. took out Adm- 


niftratiou to bim; after which C. dying, A. took out Adminyfration i, 
oni 
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Bonis Non Ec. to B. and it was determined (inter al”) that A. might, 
out of the Aſſets of B. retain tor ſuch Bond- Debt contra&ted betore 
he took out Adminiſtration ; and .though A. happened to die before he 
bad made any Election in what particalar £ffetts he would have the Pro- 
perty altered, yer the Court ſaid it muſt be preſumed he would elect to 
have his own Debt paid firſt; and this being preſumed, there would 
remain no Difficulty as to altering the Property; tor as the Executors 
of A. were to account for the Aſſets of B. they muſt on the Account dedut# 
o the amount of the Money lent by A. to B. 3 Wms's. Rep. 184. in a No- 
ta of the Reporter's, cites Mich, 1720. at the Rolls, Weekes v. Gore, 

19. If Executor dies Inteſtate, ſo much of the Tettator's Perſonal 
Eſtate as remains unadminiitred malt go to the Teſtator's next of Kin, 
viz. to the Adminiitraror De Bonis Non and not to the Adminiſtrator 
of the Executor; per Powis J. in Chancery. 2 W ms's, Rep. 161. Trin. 

722. 
: 4 If a Man marries an Extcutrix and ſhe dies Inteſiate, the Teſta- 
tor's Perſonal Eſtate muſt go to the Adminiſtrator De Bonis Non, and 
not to the Husband ; Per Powis J. in Chancery. 2 Wms's Rep. 161. 
Trin. 1723. and ſaid it was ſo determined in the Caſe ol Lady Aſtry 
Executrix ot Sir Samuel Aſtry who had married Mr. Harcourr. 

21. It an Execator dies [nteſtate, all the Perſonal Eſtate, the Property 
whereof is not altered, ſhall go to the Adminiſtrator De Bonis Non &c. and 
not to the next of Kin of the Executor; this is true, becauſe tom the 
Time the Executor dies Inteſtate, the firſt Teſtator dies Inteſtate alto, 
and it was the Executor's own Fault that he did not, as he might, al- 
ter the Property; Per Ld. Chancellor King. 2 Wms's. Rep. 340. 
Hill. 1725. in Caſe of Somner v. Hooker. 


(Ma. 7) What Actions ſuch Adminiſtrator de Bonis 
Non ſhall have. And Pleadings. 


t. A Deviſes his Land to be ſold by J. S. his Executor, Execu- 

® tor ſells the Land for gol. and dies Inteſtate before receipt of 
the Money; Per Gawdy, if the Money be recovered it is Aſſets, bur 
he thought the Adminiſtrator of the Executor ſhould not have an 
Action to recover it; Clench J. agreed, but the other Juſtices would 
not deliver any Opinion, but ſaid it was fitting to conſider of it, the 
Fer, being, It the Adminiſtrator of the Executor ſhould have an 
Alfumpſit for this 30 I. or had any other Remedy? Cro. E. 435. pl. 
49. Mich. 37 & 38 Eliz. B. R. Perkins v. Clerk and Claydon. 

2. In Debt on Bond, the Plaintiff ſaid that the Executors (naming 
them) of G. were dead, (not ſaying Inteſtate) for which Cauſe Bald- 
win moved in arreſt of Judgment, becauſe it any Executor made his 
Executor, the Plaintiff is not ſufficiently entitled; Sed non allocatur. 

ut per Cur. the Defendant ought to ſhew there were Execurors ; 
Judgment for the Plaintiff, Keb. 480. Paſch. 15 Car. . B. R. 
Burgeſs v. Clayton. 

3. An Executor recovers Judgment by Default and dies Inteſtate, an 
Adminiſtration de Bonis Non is granted. The Adminiſtrator de Bonis 
Non brings a Scire Facias to have Execution upon this Judgment, and 
adjudged that it did not lie; Becauſe the Statute of 19 Car. 2. cap. 
8. extends only to Judgments after Verdict, and not by Nil Dicic. 
L. P. R. 43. Mich. 34 Car, 2. B. R. 
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112 Executors. : 
4. One acknowledges a Recognizance, the Conuſee makes his Executo, ' 
and dies, the Executor before an Extent affigns the Recognizance to ] 8 1 
who pays the Money to the Teſtator who ſues for this Recognizznce. WK 
But Ld, Keeper ſaid it was like the Caſe where the Teſtator is indebted 1 1 
to A. and B was indebted by Bond to the Teſtator, and then the | N E 


Executor aſſigns B's Bond in Satisfaction of the Debt owing to A. and 
here the Adminittrator de Bonis Non ſhall never recover upon this Bond 
no more 1hall be in the principal Caſe upon the Recognizance. Skin 
143. pl. 15 Mich. 35 Car. 2. B. R. Anon, in Chancery, f | 

5. B. was Aſſignee of a Term for 99 Tears if A. live ſo long, B. dies W tc 


e 


living A. Reverſlioner enters and dies ſeiſed beſore the Grant of Adm. . 
niſtration de Bonis Non; Vet when Adminittration de Bonis Non iz WR 1 
granted, ſuch Adminiſtrator may have a ſpecial Action ot Treſpafs, WK 
5 Mod. 384. Hill. 9 W.3. B. R. Trevillian v. Andrew. E 


2 

185. 

(M. 8) Adminiſtration De Bonis Non. In what Caſes 1 © 
he may proceed in an Action begun beſore. . 


CELLS © ofa nt; 


Mo. 4. pl. 1. * XECUTOR has Judgment and dies, Scire Facias does not 7 
15: 8. _ lie tor Adminiſtrator de Bonis Non of the firit Teſtator; fr 0 
orden When Executor is dead Inteſtate, the Teſtator is dead Inteſtate allo, L 
Damages by which Judgment and Recovery is void. And. 23. pl. 49. Hill, 1 
y Bonis 28 H. 8. Levett v. Lewknor, . 
{ior a is 4 
in Vita Teſtatoris, and dies Inteſtate, his own Adminiſtrator ſhall have Execution; otherwiſe of ; - 
Debt recovered which was due to the Inteftate himſelf; Bur Adminiſtrator de Bonis Non of the fir : 
Inteſtate ſhall not have Execution for want of Privity; But clearly he may have a new Action of | 
Debt. Mo 680. pl. 931. Mich. 44 & 45 Fliz. B R. Yate v. Goth. Vel. 33. Yaites y, ; 
Gough. Paſch. 1 Jac. S C. and held that if the Adminiſtrator of the firſt Inteſtate brings a Ge- ; 
neral Action for Goods of the firſt Inteſtate and recovers, his Adminiſtrator ſhall have Execution of 
the Judgment, becauſe Non conſtat by the Record whoſe Goods they were; But when he has re- 
cover*d, then the Adminiſtration of the firſt Inteſtate ſhall compel him in a Court of Equity to res. 
der ſo much of the Money to him to the Uſe of the firſt Inteſtate as he had recover'd before. The 
Reporter adds, Quod Nora, witty Diverſity, S, C. cited Noy. 82. in Caſe of Paſchal . 
Warren Cro. C. 450. pl. 23. 457 pl. 3. Paſch. 12 Car. B. R. Cleve v. Vere, S. P. held 
accordingly. 
2. An Adminiſtrator made a Releaſe, and afterwards the Adminiſtra- 11 
tion was repealed, and declared by Sentence to be void and null. The 
Releaſe is void. Brownl. 51. Mich. 9 Jac. Throgmorton v. Hobby. 7+ 
Palm. 443. 3. Adminiſtrator had Fudg ment on a Bond and died Iuteſtate. B. his Ss 1 
Trin 2 Car. Adminiſtrator ſued a Scire Facias on that Judgment, and upon tuo 9 
B R Fa- Nihil d had Jud | : b 
5 ff Nihils return'd had Judgment and Execution. It was mov'd that the 
Ware. 8. C. Adminiſtrator of an Adminiſtrator could not have Execution, and I 
accordingly. ory that he ſhould not have the Monies levied &c. But the Court * 
Lat. 130. eld that he came too late after Judgment upon the Scire Facias to | t 
n remedy it by Motion; but he is put to his Writ of Error. And Day = 
totidem . \ x G 
Verbix. was given to ſhew Cauſe why the Plaintiff ſhould not have his Money. 1 
Noy 81, 82. Paſchal v. Warren. p 
4. Executor recovers and ſues Execution by Elegit, and dies Inte/ att 14 
before the Debt is levied; Adjudged that Adminiſtrator de Bonis Non BR w 
ſhall rake Advantage of this Execution; Becauſe it is a Thing veited; BR © 
Secus it Execution had nor been ſued at the Time ol the Death ot che 7x 
Executor. Sid, 29. pl. 1. Hill. 12 Car. 2. B. R. Harriſon . 6, 
Bowden. | 
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5. 17 Car. 2. cap. 8. F. 2. Where any Fudgment after a Verdict fall ee 8 
by had by any Executor Adminiftrator, an Adinmiſtrator de Bonis New may 3 * 
ſue a Scare Facias, and take Execution on ſuch Fudgment. 2p, 2 
f fore 
2. Cap 8. the Adminiſtrator .de Bonis Non Ko. in all Caſes ſhontd commence a new 
1 "rs be after — the Adminiſtrator de Bonis Non 0h by this Act may ſue 
2 tion upon the ud ment. 2 Saund. 149. Trin. 22 Car 2. in Cale of Turner v. Davis. 
. Oxford Act Stat. 30 Car. 2. cap 2. after a Judgment obtain'd by an Adminiſtrator, the Ja- 
niſtratcr de Bonis Non may revive it; And ſo where Adminiltrator de Bonis Non obtain'd a Decree 
. dice, the Adminiſtrator de Bonis Non may revive it within the Equity of the ſaid Stature, 
> Vern. 237. pl. 220. Mich. 1691. Owen v. Curzon. 9 5 : 
Evecutor has Judgment by Default and dies, and Scire Facias is ſued out, and Goods are ſeiſed 
to the Value, ſed Remanent &c. pro Defectu Emptorum. The Sheriff after goes out of his Othce, 
againſt whom the Defendant in Judgment brings Scire Factas, for Reſtitution ; Reſolved that She- 
114 amov'd may ſell, and that Adminiſtrator de Bonis Non ſhall have the Money. 6 Mod. 290. 
Mich. 3 Ann. B. K. Clerk v. Withers. — 1 Salk. 322. pl. 10. S. C. held that the Admi- 
riſtrator de Bonis Non ſhall perfect the Execution thus begun, for the Right now comes to him - 
and ſo a Judgment in C. B. was affirm'd. 11 Mod. 24. pl. 6. S. C. and Judgment atarm'd, 


6, If an Executor brings a Scire Facias on a Fudgment or a Recogni- 
zance, and gets a Fudgment quod Habeat Executionem, and dies Inteftate, 
the Adminiſtrator de Bonis Non muſt bring a ure Facias upon 17 
Original Fudgment, and cannot proceed upon the Judgment in the 
Scire Facias. 2 Ld, Raym. Rep. 1049. Mich. 3 Ann. Treviban 
v. Lawrence. | | : 

7. Reſolved that ſince by 17 Car. 2. 13. an Adminiſtrator de here a 
Bonis Non may commence an Execution on a Fudg ment obtained by an Scire Facias 
Executor or Adminiftrator, it is but reaſonable, and within the Equity or Extent 
of that Act that an Adminiſtrator de Bonis Non ſhould be permitted“ oy —_ 
to perfect an Execution thus begun, tor the Right now comes to him. r 
1 Salk. 323. pl. 10. Mich. 3 Ann. B. R. Clerk v. Withers. 6 


taken the 
R Plaintitt 
dies, there upon the Return of the Extent, Adminiſtrator de Bonis ſhall not have a Liberate. But 


otherwiſe if he dies after Inquiſition. 11 Mod. 36. pl. 6. Mich. 3 Ann. B. R. Clerk v. Withers, 


(M. 9) Adminiſtration Repealed. 


In what Caſes, 


I, HERE a Man makes an Executor and dies, and the Ordina- 
ry commits the Adminiſtration to another, and after the Execu- 

ter comes and proves the Teſtament, the Adminiſtration and Commiſſion 
22 is determined; Nota inde. Br. Adminiſtrator, pl. 21. cites 
9 H. 5. 5. | 

2. Debt upon Obligation of 1061. by Adminiftrator of A. B. The, S p Ibid 
Defendant prayed Oyer of the Letters of Adminiftration, and that they en- pl. 47. cites 
ter it in theſe Words, which would that the Biſhop commit Adminiſtration 5 E. 6. 
0 L. which L. after was outlawed, and went beyond Sea, and there was 


| in Priſon ut informamur, by which the Adminiſtration was committed to 


3 the Plaimif, if L. returned that he me have the Adminiſtration, and 


ber Prifor, Danby and Chock clearly, the Biſhop may * revoke the 
Adminittration and commit it to another; Quod Nota. Bur other- 
wile it is of an Executor, for the Ordinary cannot change the Will 
or Teſtament of the Teſtator. And fo ſee that Conditional Adiniuiſtra- 
* 7 good pro tempore. Br. Adminiſtrator, pl. 7. cites 34 UH. 
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S. P. and ſo 3. The Ordinary may commit Adminiſtration and may repeal it * 
Ir was put grant it to another, and yet the firſt Adminiſtration made by the fir 


in Uſe i FT. ' . ; . N 
Time of Adminittrator ſhall ſtand in Force; Contrary ot Executors where the 


H. 6 be. Teſtament of the one is repealed, Br. Dette, pl. 139. cites 4 U 
tween 7. 13, hs 
* Brown | | 

and Shelton for the Goods of Rawlins, the Adminiſtration was committed to Brown arq , 
voked, and committed to Shelton; For it is not an Intereſt but a Power or Authority: and 3 
and Authorities may be revoked, Br, Adminiſtrator, pl. 33. cites 4 H. 7. 14. S. C.—<s [ja ry 
47. cites S. C. 

LY Common Law the Ordinary might repeal an Adminiſtration at pleaſure; but now fince the 
Statute 21 H. S. when once it is duly granted according to the Statute it cannot be repealed - For 
his Power is then executed ; But it it is not duly granted according to the Stature ; As tor Inſtane 
if granted to a wrong Perſon, in ſuch Caſe he may repeal it and grant it to another; For hie hi 
not executed his Power. Sed Nota, if the Admiriftration is repealed for want of Form in the 
Grant, in ſuch Caſe the Ordinary muſt reg rant it to the ſame Perſon though there are others in 
equal Degree. 3 Salk. 22. 


4. Note, that if Debt be brought againſt an Adminiſtrator, aud 
pending the Writ the Biſhop commits the Adminiſtration to another, this 
abares the firſt Writ if it be pleaded ; For by this the „it Commiſſn 
is determined; Per Fitzh. J. clearly, quod nullus negavit; Quod 
Nota; For Power or Authority is reyocable ; Contra of Interef 
certain. Br, Adminiftrator, pl. 3. cites 27 H. 8. 26. 

5. Letters of Adminiſtration obtained by Collufjon are void and hall 
not repeal a former Adminiſtration ; Per Cur. 3 Rep. 78. b. cites 

| D. 339. 13 Eliz. | 

Le. 90. vl. 6. After Refuſal by Executor and Adminiſtration committed the Exe. 

dr 5 _— cuter cannot go back to prove the Will; But it the Adminiftration 

Elin. es. was committed upon Executor's not coming in upon Proceſs only, in ſuch 

R Nerv. Caſe the Executor may come in at any Time after and prove the 

Bale S. C. Will, and fo undo the Adminiſtration. Went. Off. Executor, 38, 
29. Mich. 2) & 28 Eliz. cites Bale v. Baxter. 

7. It there are ue Adminiſirations, one by the Metropolitan and th: 
other by the Biſhop where there were nat Bona Notavilia, the prerogative 
Ad miniſtration may be repealed ; Admitted. Cro. E. 283. pl. 7, 
Trin. 34 Eliz. B. R. Allen v. Andrews. 

8. It Biſhop grants Adminiſtration to one mot next of Kin he may 
revoke it without any Sentence of Revocation to be given in any Court 
Spiritual or otherwiſe; Per tot. Cur. And. 303. pl. 313. Mich. 35 
& 36 Eliz. Carew's Caſe, | a 

9. It the Ordinary grants the Adminiſtration of the Goods of B. t A. 
aud after grants the Adminiſtration zo R. this 2d Grant is a Repeal ef 
the 1/+ without any further Sentence of Repeal, for the Adminiftra- 
tor is bur a Servant to the Ordinary, whom he may change at any 
Time. Ow. 50. 35 & 36 Eliz. Newman v. Beaumond. 

Becauſe Ad- 10. Ordinary grants Adminiſtration to the Wife of Inteſtate, he can- 
ee not revoke that; But if he grants Adminiftration to one as near ot 
granted ' Kin, and another more near of Kin comes he may revoke ; agreed, ab- 


the Wife, ſente Richardſon. Hetl. 48. Mich. 2 Car. B. R. Anon. 


but in the ; : ; 3 N 
other caſe the Adminiſtration was granted unduly, for which reaſon it is revocable; For if he 


might do it in the former Caſe this would be to make his Power arbitrary, which the Law abhors; 
but the latter is to reform an Error, which all Laws do allow. L. P. R. 38. cites 23 Car. 2.8 F. 

It duly granted it cannot be revoked without juſt Cauſe, as Lunacy &c. Lev. 155. Hill. 16 & 
17 Car, 2. B. R. Price v. Parker. Ibid. 186. Offley v. Beets. 


11. If the Ordinary has once executed his Power according to the Sta- 
tute he cannot repeal the Letters upon à Citation. Allen 36. Hill. 23 


Car. B. R. Brown v. Wood. 1 100 


* N * r 
r 


rc 


* ** 


Fxecutors. 113 


— 


12. The Teſtator made two Executors who both died in his Life-time ; 
then he died leaving 170 Siſters, and the Eldeſt got Adminiſtration , the 
oungeſt moved B. R. for a Prohibition to repeal it becauſe ſhe being in 
7944 Degree, ought ro have an equal Share of the Adminiſtration ; 
But the Court ſaid that a Prohibition lies nor, becauſe it the Admi- 
nitration was not rightly granted ſhe might bring an Appeal. Sty. 
147. Mich. 24 Car. B. R. Brown v. Poynes. 

13. The Mice and the Nepbem are in equal Degree to the Inteſtate, All 56. 
and the Ordinary may grant Adminiſtration to which he pleaſes ; And 8. C. 
in the Principal Caſe the Niece having got Adminittration the Nephew 
could not get it repealed. Sty. 102, Paſch. 24 Car. B. R. Hull v. 
* Adminiſtration was granted to the Brother, and after one pre- Raym. 93. 
tending to be the Inteſtate's Wite ſued to repeal it; But held that the 3 3 
Ordinary had executed his Authority and could not _ It; . cordingly, 


179. Hill. 15 & 16 Car. 2. B. R. Sir George Sands's Caſe. and cites 

Gro. C. 
Fotherby's Caſe. 3 Salk. 22. S. C. but ſtates it as an Adminiſtration granted to the Father, 
and afterwards a Woman pretending to be the Son's Wife ſued to repeal it, bur a Prohibition 
was granted. S. C. cited by Holt Ch. J. Wms's. Rep. 44.— . C. cited by Holt Ch, J. and 
held to be good Law. 12 Mod. 618. Hill. 13 W. 3. 


15. A Man died leaving a Brother and a Siſter married to B. who pro- Sty. 10. 
cured Adminiſtration to be granted to his Wife the Siſter, pending a Caveat Sora 5 3 
entered by the Brother ; and upon an Appeal by him it was an ged, Berfworth 
that where Adminiſtration is granted according to the Statute the Ordinary v. Betſ- 
cannot revoke it without Cauſt, becauſe the Grantee has an Intereſt in worth, the 


the Goods by the Statute which the Ordinary cannot take from him. Court held, 


7 that wh 
Lev. 186. Trin. 18 Car. 2. B. R. Offley v. Beets. © way ove wif 
, : | — ry has , 
ranted Letters of Adminiſtration to one that ought to have them they ought not to be repealed 


him. f 
If Letters of Adminiſtration are granted to one and after are granted to another, by this the firſt 
are not avoided except by Judicial Sentence. Cro. E. 315, pl. 8. Pratt v. Stocke. 


16. Where Adminiſtration is tepealed for Matter of Form in their 
Court it ought to be granted again to the ſame Party where two are i#s 
Eq uali gradu, The Court ſeemed of ſuch Opinion. Sid. 293. pl, 11. 

Trin. 18 Car. 2. B. R. Offley v. Beſt. 

17, Where Adminiſtration is granted to B. becauſe of Iucapacity in S. C. cited 
A. the next of Kin on Removal of ſuch Impediments as Attaint, Ex- i 2 
communication & c. the Adminiſtration of B. ought to be repealed and“ 91 
granted to A. Sid. 373. Trin. 20 Car. 2. B. R. agreed by all the 
Juſtices in the Caſe of Offley v. Beſt. 

18. It rightful Adminiſtrator becomes non Compos his Adminiſtration 
mall be repealed and granted to the next. Sid. 393. Trin. 20 Car. 

2. B. R. agreed by all the Juſtices in the Caſe of Offley v. Beſt. 
19. Where Adminiſtration is granted where it is not grautalle, or 


* inverſo Ordine, it may be repealed by the Delegates, non obſtante the 


Statute as where it was granted Partibus Fure vocandis minime vocatts. 


rag 305. Hill. 22 & 23 Car. 2. B. R. Ravenſcrutt v. Raven- 
crofr, 


20. It is the Courſe of the Eccleſiaſtical Court to repeal Adminiſtra- But Hale 


tion though granted to next ot Kin in Caſe of Abuſe; Arg. Vent. faid that 


therein they 


219. Trin. 24 Car, 2. B. R. in Caſe of Thomas v. Butler. exceeded 


their Power, 


4 ind 2 Prohibition ought to go, and that they ought to take ſufficient Caution at firſt .to prevent Male 


Adminiſtration, Ut fup. 
21. Admi- 
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Allen. 56. 21. Adminiſtration cannot be revoked for the not bringing in 2 

0 Inventory and Account by the Adminiſtrator. Sty. 102. Paſch, 24 Car 

Hill v. Bird. | : 

22. Adminiſtration being g ranted to one Creditor, another ſues to hart 

it repealed, and to have Admininiſtration granted to him; and the Chop 

granted a Prohibition, the ſecond Adminiſtration being ready to be 

jealed; but it it had paſſed the Seal, then per Hale they would hate 

granted a Mandamus, Freem. Rep. 372. pl. 47). Trin. 1674, An 

Adminiftrz= 23 Adminiſtration de Bonis non cum Teſtamento annexo granted 

ern to one where two had equal Rig hit to the Adminiſtration is good, and 

J „ mall not be repealed. 2 Jo. 161. Trin. 33 Car. 2. B. R. Taylor 

younger a . ; 
Brother. Shore. Coram Delegatis. 


The elder Il 

Brother ſued to repeal it, By Hale Ch. J. where it had been pending a Caveat or by Surprize, anz «, 
miy be repea!ed in the Eccleſtaſtical Court, but not barely by one in Equal! graau, and the Cor: 
ordered Cauſe to be ſhewed againſt Prohibition, though there was only a Citation, which is Cabs 
of Repeal contains all, but no ſtay interim. 2 Reb. 812. pl. 13. Mh. 23 Car. 2. B. R. ys 


v. Ay litf. 
kinn. 155. 24. Where Adminiſtration was granted Duraute Minori Atate of th WaS 
Curia ext of Kin of the Inteſtate, it was inſiſted, that ſince the O. gu, BM 
adviſare 2 ; ” : bs F 
Var: bur had no original Power in this Caſe, and this being a ſpecial Kind o- 
inclined that Adminiſtration, when he has once executed that Power he ſhall nit re pra! [ 
a Prohibi- it, and the Court inclined to that Opinion. 3 Mod. 23. 25. Mich, 
3 34 Car. 2. B. R. Grandiſon (Ld.) v. Dover (Counteſs.) 
after further Argument the Court was of the ſame Opinion, and denied that the Ordinary witlou! | 1 
Cauſe could repcal an Adminiſtration before the Statute of H. 8. F / 
Ws. 
25. A an Infant was made Executor and reſiduary Legatee, and if be 10 
died under Age then B. another Infant was to be re/iduary Legatee, st * 
on the ſame Contingency the Retidue was bequeathed to C. Adminiſtration Br 
during the Minority of A. was granted to M. his Mother. A. died 
Inteſtate under Age, B. was ſtill under Age; and the Queſtion was, _ 
it the Adminiſtration ro M. might be repealed and granted to C. who 1 
was reſiduary Legatee? Per Holt Ch. J. molt certainly by this Grant ; 


14 ot Adminiſtration an Intereſt is granted and veſted in theAdminittratrix, 
And per Holt & al' at another Day, it is a Point worthy of Conhi- 
deration, and much may be ſaid to prove that the Ordinary has exe- 
10 cured his Authority, therefore let Prohibition go and declare imme- 
1 diately. 12 Mod. 436. 438. Mich. 12 W. z. Dubois v. Trant. 

4 26. It Adminiſtration be granted 70 4 Perſon then ſolvent, Compos 
J Mentis, or within Communion of the Church, who atter becomes inſol- 
. vent, Non Compos, or Excommunicate, hall it not be repealed ? 12 
Nod. 437. Mich. 12 W. 3. in Cafe ot Dubois v. Trant. and cites ; 
lt Keb. 124. 131. 282. 


r 


" Holt Ch. I. 27. It Feme Covert dies Inteſiate leaving diverſe Debts due to her li. 
11 in the Caſe fore Coverture, and Adminiftration is committed to her Brother or other 
WW ot Black- next of Kin, it ſhall be repealed and granted to her Husband, and thi: 
10 5 " has been ſo adjudged in the Common Pleas ; Per Holt Ch. J. 12 Mot 
. Wan Rep 438. Mich. 12 W. 3. cites the Cafe of Duncomb v. Maſon. 

* 85 n E that the Husband had an original Right as the moſt lawful Friend of the Wife by h 


31 E. 3. 11. and that in the Caic of the Husband the Ordinary had no Election by the 21 H. 8. 5. 


28. If Adminiftration be granted zo a Greditor, and after a more ri" 
cipal Creditor come, it ſhall not be revoked for him; and it may be bet 
factum Valet quod fieri non debuit; Per Holt Ch. J. 12 Mod. 43 


Mich. 12 W. 3. in Caſe ot Dubois v. Traut. . 
ö 29. M here 
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F xecutors. 


20. Where a Will is of Lands and Goods the Court may repeal 
«8 Appeal; But where it is of Lands only they cannot; becauſe 
chere they had no Authority to prove, and by Contequence they had 
50 Authority to repeal. 3 Salk. 22, | | | 
d. Adminiſtration obtained by Fraud and Surpriſe, though otherwiſe And per 3 
duly granted, may be repealed by the Ordinary that granted it ; A 1 7 dit- 
probibition was denied. Gibb. 303. Trin. 5 Geo. 2. B. R. Harriſon en 


Sir George 
v. Mitchell. Sands's Caſe, 
7 „ 1 . 5 a be auſe it 

does not appear what the Circumſtances of that Caſe were. Ibid. 


— 


(M. 10) Adminiſtration repeal'd. In what Caſes 
it voids all mean Ads, 


I. FTER an Adminiſtration is repealed, the Authority of the Rrownl. 
Adminiſtrator is determined, ſo that where he obtain'd Fudg- 91. S. C. in 
ment on a Bond due to the Inteſtate, and then the Adminiſtration is re- 3 p 
pealed, he cannot have Execution, Yelv, 83. Hill. 3 Jac. B. R. Barn- hs = eems 
hurſt v. Velverton. | Tranſlation 
2. A. Adminiſtrator of B. brought Debt on Bond, and before Judg- of Vel. 
ment that Adminiſtration was revoked and granted to C. A. notwith- 
anding the Revocation procur'd Fudgment, and the ſecond Adminiſtrator 
r:leas'd, and the Reſt brought an Audita Querela on the Releaſe ; the 
Court would not grant a Superſedeas, becaute the Revocation was Mat- 
ter of Fat only, tor it was not under the Seal, and the firſt Admi- 
niſtrator * appeal. Brownl. 29. Beck's Caſe. 
z. On Affidavit to ſtay Execution on a Judgment given for an Ad- 
miſtrator, becauſe the Letters of Adminiſtration were repeal'd before 
the Judgment entered; Per Roll Ch. J. The Matter comes not legally 
in Queition before us. You muſt bring your Audita Querela, let the 
Secondary examine it. Sty. 417. Trin. 1654. Patnell v. Brook. 
. Adminiſtrator has Judgment, and betore Execution the Letters So if the 
of Adminiſtration are revoked, Detendant ſhall have Audita Onerela Detendant 


to prevent Execution againſt him. Lutw. 343. cites 2 Sand. 148. ws 8 


Paſch. 22 Car. 2. Turner v. Davis. tion; Cites 
RS: * 'Yelv. 125. 
Ketts's Caſe. Adminiſtration repealed is a good Cauſe to vacate a Judgment, and ſtop © 


cution in Trover by firſt Adminiſtrator. 2 Saund 146. Turner v. Davis. 

If Goods come to the Poſſeſſion of an Adminiſtrator, and his Adminiſtration is revoked. he ſhall 
be charged as Executor de fon tort. Per Kecling. Mod. 63. pl. 5. Trin. 22 Car. 2. B R. in 
Caſe of Turner v. Davis. | 6 


5. The Civilians ſaid, That a Legatee that had got Adminiftration 
though it were alter repealed upon a Citation, ſhould yet retain for 
his Legacy. Other wiſe upon an Appeal; tor there the Adminiſtration 
is avoided ab initio, Vent, 219. Trin. 24 Car. 2. B. R. ia Cafe of 
Thomas v. Butler. 

6. Adminiſtrator of Leilee pays Rent to Adminiſtrator of Leſſr; 
Adminiſtration is repealed and granted to D.—D. ſues at Law 43 
well tor the Rent paid to the former Adminiſtrator of Leſſor, as tot 
Rent ſince due, and gets a Verdict and Judgment againſt Adminiſtra— 
tor ot Letlee tor the ſame. He brings a Bill, and is relieved as to the 
none 1 you paid to or e who was then the viſible 

iniſtrator. n. Rep. 40. Mich. 25 Car. 2. Stephens v. Lang- 
ley and Caſt leton. ET | ? : : 
H h 7, Ad- 
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118 Executors. 
Raym, 224. 7. Adminiſtration was afhirmed upon Citation to repeal It, and hs 
m>=_ 7. c he Sentence and Adminittration are repealed upon Appeal ; a Lea; 


Aid reſolvg made in the mean Time by firit Adminiſtrator is good, and ſhall nor 
by Hale Ch. be avoided by the now Adminiſtrator ; Per Hale, & tot. Cur. For i 
J. Rainsford is only a Repeal ot the Sentence in the Citation, and all one as it che 


1 firſt Adminiſtration had been avoided in the Suit upon the Citation 


Tien and not as it Appeal had been originally brought upon the friſt Auminiſtra. 
that this rin, by which it had been totally annul'd. 2 Lev. 90. Mich, 25 
Avoidance Car. 2. B. R. Semine v. Semine. 

of the Sen- . : oy 

rence ſhal] not void all Meſhe Acts done by the Adminiſtrator before the Action, but it is the Came 
in Effect with Packman's Caſe. S. C. cited by Gould J. as adjudg'd. 12 Mod. 618, 
3 Salk. 22. S. P. and refers to S. C. 


8. Adminiſtrator poſſeſſed of a Term charged with a Truſt afficns i; 
in Truſt tor himſelt. The Adminiſtration on a Suit by Citation (nc 
Appeal) is revoked and now granted to the Plaintiff, who ſued to have 
the Aſſignment ſet aſide, and decreed accordingly. 2 Ch. Caſes 129. 
Mich. 34 Car. 2. Jones v. Waller. | 

9. Adminiſtration is granted to a Creditor; and after yrepealed at the 
Suit of the next of Kin. He ſhall retain againſt the Righttul Agni. 
miſtrator, and his difpoſal of the Goods, even pending the Citation till 
Sentence ot Repeal ſtands good. Per Holt. 1 Salk. 38. pl. 6. Paſch, 
13 W. 3. in Caſe of Blackborough v. Davis. 

10. There is a Difference taken when an Adminittration is repeal: 
upon a Citation or upon an Appeal. 6 Rep. 18. b. Packman's Caſe, 
It it is upon an Appeal which ſuſpends the Adminiſtration, all At; 
alter ſuch Suſpenſion are void; if it is repealed upon a Citation, all the 
Acts ot the Adminiſtrator till the Repeal are good, for by the Citation 
the Grant of the Adminiſtration is not ſuſpended, therefore if the Ad- 
miniſtration be repealed, all Acts done by an Adminiſtrator, which a 
righttul Adminiſtrator might have done, thall be allowed, tor in them 
he acted in the Place of the righttul Adminiſtrator. Bur it is other- 
wiſe in the Caſe of an Executor, for the Probate of the Will gives no Al. 
thority at all to him, and therefore if he is not the rightful Executor he has 
nv Authority at all, and it would be unreaſonable that a Perſon, who 
has no Authority, thould diſpoſe of the Intereſt of another ; the 
righttul Executor has not only a Truſt or Authority to adminiſter th: 
Goods of the Teſtator, but alſo an Intereſt annexed to the Truſt; and 
theretore the Property ot all the Goods after Adminiftration is com- 
pleatly veſted in him; and conſequently the Diſpoſit ion ot the Goyds 
ot the Teſtator, or Releaſe of his Debts, is a Diſpolition of the Inteſeſt 
of the rightful Executor, and therefore ſuch Diſpotition does not bind 
him; and ſo it was reſolved Roll Abr. 719. 3 which Caſe wa! 
ever denied that I heard of. Comyns's Rep. 151. in pl. 102. Mich. 
5 Anon. C. B. Ann. 


(M. 11) Adminiſtration repealed. 


What Actions &c. ſuch Adminiſtrator is liable to aftet 
ſuch Repeal. 


1. TF Adminiſtrator waftes the Goods, and after Adminiſtration is com 
mitted to another, yet any Creditor may charge him in Debt, or 
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Executors. 


Ti he pleads the laſt Adminiſtration committed to another, the other may 
reply, that beſyte the ſecond Adminiſtration committed he had walted 
the Goods. 6 Rep. 18. b. Hill. 37 Eliz. B. R. Packman's Caſe. 

2. The Caſe Was, a Man died Inte ſtate; The Ordinary committed Cro. E. 459. 
Auminiſtration to a Stranger. Alterwaids the next of Blood of the Intej- pus. . 
tate ſued a Citation 1n the Spiritual Court to repeal the Adminiſtration, 8 | 
and he pendente lite ſells the Goods, and afterwards the Adminiſtration held accord- 
is repealed by Sentence, and Adminiſtration to the ſecond. It was ad- ingly by 
judged in this Caſe, that becauſe the firſt Adminittrator hath the ab- N mw 
ſolute Property of the Goods in him, he might give them to whom Gawdy e ay 
he pleaſed ; and although the Adminiſtration be revoked, yer the Gitt contra; & 
is good ; But it the Giſt be by Covin it is void againſt Creditors on adjornatur, 


the Statute of 13 Eliz. 6 Rep. 18. b. Hill. 37 Eliz. B. R. Pack- 2 27 
man's Cale. K held“ 


; | accordingly, 
— 8. C cited 2 Lev. 90. 
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3. O. againſt N. who, was bound to the Inteſtate in a Bond, 
and pleads that Adminiſtration of the Inteſtate's Goods was committed 
to him by the — the Inteſtate having Bona Notabilia betore 
it was committed to the Plaintiff's. Wite. The Plaintiff replies, that 
the Adminiſtration committed to the Detendant was revoked and made 
void. To which the Detendant demurs, pretending his Adminiſtrati- 
on to be a Releaſe in Law, but it was otherwiſe adjudged ; But if the 
Debtor were made Executor then the Debt is releaſed. Judgment tor 
the Plaintiff by the Court. Brownl. 62. Trin. 6 Jac. Ok [alias, Oakes} 
v. Needham. ; | 

4. H. Adminiſtrator after much Goods adminiſtered had his Admi- 
niſtration revoked, and the Adminiſtration was commitied to B. and B. 
ſued the firſt Man for Goods unduly adminiftered, and holden uo Remedy 
but in Chancery in ſuch Caſe, and by the Judge lately in Chancery 
ſuch a Decree was made by himſelt then fitting there, but his Brother 
Crew at the Bar was not ſatisfied wich the Decree, or that it could 
be, Clayt. 25, 26. 10 Car, Harling's Caſe. | 1 

5. The Detendant being ſued as Adminiſtrator pleaded, that before Adminiſtra. 
the Day of the Writ his Adminiſtration was revoked and granted to ang. tion was re- 
ther, Per Wild, he ought to have ſet forth that he had fully adminiſter- wee 
el all the Goods in his Hands, or oj that he had delivered them over to | = = 
the new Adminiftrator, tor otherwiſe the Debtee might be at a Loſs; for whom the 
thoſe Goods ſhall not be Aſſets in the Hands of the new Adminiſtrator firſt Admi- 
till they come into his Poſſeſſion, Freem. Rep. 13. pl, 12. Trin. 1671. nn af _ 
C.B. Garter v. Dee. the 8 


2 5 3 gative Court 
for the Inte ſtate s Eſtate. He is thereby diſcharged from any further Account. Fin. Rep. 123. 


Mich. 26 Car. 2. Parker v. Dee. 


——— 


— — — — — — 
pu — — — 
bo o - o . 
. 
- — . — — 


6. Adminiſtrator makes Attorney to receive the Debts due to Inteſtate. 
He receives and pays them to the Adminiſtrator. After a V appetr- 
ed, and the Letters of Adminiſtration called in and repealed by Cita- 
tron, Executor may bring Inde bitatus Aſſumpfit againſt the Attorney 
tor Money received to his Uſe, tor the Adminittration was merely 
void, and ſo Attorney had no Authority; Coram Trevor Ch, J. at 
Guildhall, 1 Salk. 27. pl. 14. Mich. 2 Ann. Jacob v. Allen. 

7. In an Indebitatus Aſſump/it tor Money received by the Defendant 
to the Uſe of the Plaintitt as Adminiſtrator ot J. S. on Non Atſump- 
lit pleaded, upon Evidence the Caſe appeared to be, that J. S. died 
Intettate poſletied of certain Iriſh Debentures, and the Detendant pre- 
tending to a Right to be Adminiſtrator got Adminiſtration granted to 
him, and by that Means gor thoſe Debentures into his Hands, and x 

hoſe 


Executors. 
poſed of them. 'Then the Detendant's Aadminiſtration was repealed a1 
Adminiſtration granted to the Plaintiff, and he brought this Action for gh, 
Money he ſold the Debemtures for. Atterwards the laſt Day ot the Term, 
upon Motion to the Court, they gave Judgment for the Plaintiff, And 
Holt ſaid, that he could not ſee how it diflered from an Indehiry,, 
Aſſumpſit for the Profits of an Office by a righttul Officer againg , 
wrongtul, as Money had and received by the wrongtul Officer to the 


Uſe of the righttul. 2 Ld. Raym. Rep. 1216, 12179. Mich, 4 Ann. 
in the Caſe ot Lamine v. Dorrell. 


8 W 


(M. 12) Second (or After) Adminiſtratot His Power 
as to the Goods of the firſt Teſtator. 


I. IF the Ordinary commits the Adminiſtration to J. S. he may eff 

Adminiitration, and then the Ordinary may commit it to ang- 
ther, tor he cannot compel him to adminifter, and there the firſt to 
whom it was committed ſhall not be charged; and in Debt againſt 1. 
rt Adminiſtrator he may ſay that Ne unques adminiſter; Quod Nota. 
Br. Adminiſtration, pl. J. cites 34 H. 6. 14. 

2. An Adminiſtration is granted and afterwards another, and this ſecond 
Adminiſtrator releaſes &c. an Action brought by the firſt Adminiſtrater, 
and Judgment being had, and the Defendant in Execution, he hull 
not be relieved in an Audita Querela, for this Adminiſtration waz 
void. Dyer 339. a b. pl. 46. Hill. 17 Eliz. Anon. 

3. Adminiſtration was granted by the Biſhop of Briſtol, when in Truth 
the Inteftate had Bona Notabilia, and atterwards the Prerogative Court 
granted Adminiflration to another, who brought Treſpaſs againſt the fir} 
Aaminiſtrator J taking the Goods ; Gawdy and Jeotreys faid, tat. 
would be hard to make him a Treſpaſſer, becauſe the granting Admi- 
niſtration does belong ro the Ordinary mero jure, and it is probable 
that neither he nor the Party did know that the Inteſtate had Bona 
Notabiiia; But on Exception to the Bar, becauſe it was there plead-1 
that the Defendant had paid 201. to A. to whom the Inteftate was indivtes 
by Bond, and did not ſhew how the Bond was diſcharged, as by Rehaſt, 
Acquittance, cancelling the Bond &c, by which the Plaintitt may be 
ditcharged, the Plaintiff had Judgment to recover. 2 Le. 155. p. 
188. 19 Eliz. B. R. Dunne's Cale. 

4. Debt is brought by a Woman Adminifliratrix, She has Fudge, 
Before Execution this Adminiſtration is revoked by Covin, and commutted i 
the ſaid Woman and her Son, The Son releaſes the Debt. The Iman 
ſues Execution. The Debtor brings an Audita Ouerela. It does ud 
becauſe of the Covin. Jenk. 285. in pl. 17. 

5. A Bill brought by an Adminiſtrator durante Minoritate, and an A+ 
count decreed to be taken. The Infant marries, and thereupon the Alus 
uiſtration, during ber Minority, is committed to the Husband. Upon! 
new Bill brought to have the Kenefic of the former Proceedings, the 

Pelendant demurred, and the Oueſtion was, Whether this ſecond Ani: 
niſirator could carry on the Account ? It was objected, that ſuch an 4 
miniſtrator cannot at Law take Execution on a Judgment obtained 9 
the former Adminiſtrator; But it was ordered that the Defendant ſhould 


anſwer, and that Matter le ſaved unto tim at the kearing ot the Cult. 


Vern, 25. Mich, 1681. Coke v. Hodges, 
(N) Wb 
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| : he has no Capacity bur to the Uſe of the Houle, Br. Abbe. 1 
8 cites 7 H. 6. 25 1 * of an Hoſpi- 


: And ſo was Crooke J. Cro. Car. 106, in 8. C. See Went. Off. Ex. 199. 


7 reſpe& of any Thing which belongs to the Corporation. 
I (but it ſhould be 19 H, 6. 44. according to Br. Corporations, pl. 26. S. C] 


Executors. 1 


(N) What Perſon may make Executors. 


1. Rot Pat. 12 E. 1. M. 22. Conceſſio Epiſcopo Bangor quod 
licet Epiſcopi Wallenſes ex antiqua Conſuetudine Teſtamencum ali- 
quod condere non polſint Temporibus rerroactis idem tamen Epiſcopus 
nunc poſſit, &c. Rot. Par. 18 E. 1. N. 6. Licentia Abbati Sancti 
Edmund quod condere poſſit Teſtamentum & Executores ſui plenam 
habeant adminiſtrationem de Bonis ſuis. 


2. The Queen, Wite of the King, may make Executors. 24 E. 
1. Rot, Clauſ. M. 1:. Executors were made and admitted 


50 5. Feme Covert Executrix may make an Executor of the * Contra 


Goods which ſhe has as Executrir. M. 8 Jac, B. Grant's Caſe, per Holr 


per Cur, * without the Aﬀſent of the Baron, Mod 306 


: in Caſe of 
Richardſon y. Seiſe. 


4 A Feme Covert may make an Executor of Things in Action Ita Woman 


due to her > Per Cur. Y. 8 Ja, B. Grant's Caſe : 3 an 


Eſtate by Entent, a Wardſhip, the next avoidance of a Church, or other Chattle Real, thele are 
not deveſted out of her into her Husband by Marriage, but in Caſe ſhe over live him; they continue 
to her as before, no Alienation ar Alteration having been made by the Husband, who had Power to 
diſpoſe of them by Gift in his Lite- time, though not by hi; Will; Yet ſuch a Woman in her Huf 
band's Life-rime could not, of or for theſe Things, without her Husband's Aſſent, make an Execa- 
tor or Will; but ſhe dying before him, they would by the Operation of Law, accrne to him. 
Another Sort or Kind of Goods, or rather Intereſts, a Woman may have, viz. Debrs, or Things in 
Action, which, as the former, are not deveſted out of her by Marriage into her Husband, nor yer 
can ſhe thereof make an Executor without her Husband's Aſſent, although they be one Degree far- 
ther from the Husband than the ſaid Chattles Real; for that though the Husband do over-live the 
Wite, he ſhall not be intitled to them as to the Former. Bur if his Wife make him Executor, as 
ſhe may, or if after her Death he takes Adminiſtration of her Goods, then as he is thereby intitled 
to them, ſo he is liable alſo to pay her Debts out of the ſame, when he ſhall have received them. 
Went. Off. Ex. 196, 197. 


5. A Feme Covert cannot make an Erecutor wichour rhe Aſſent * Jo. 175 


ol her Baron; For * the Adminiſtration ot her Goods of Right be. 1 3 Car: 
: longs to the Baron; Per Cur. 4 Rep. Fl. b. Ognell's Caſe. . K. the 


S C. cited 


and 8. P. 
held accordingly by three Juſtices ; but two Doctors of the Civil Law were of a cont ry Opinion, 


GC. 
6. Brook ſays it ſeems that an Abbot cannot make Executors; For So of a 


Guardian 


til who has 


: Contreres In 
Br. Arrearages, pl. 6. cites 19 H. y. 44 


7. The Biſhops, Lords and Commons aſſented in full Parliament, 


: that the King, his Heirs and Yucceſſors might lawtully make their Tel- 
= taments, and that Execution ſhall be done ot the lame, whereot ſome 


_—_ was made betore. 4 Init. 335. cites Rot. Par. 1 H. 5. Nu. 13. 
be Teſtament of King H. 4. and his Executors refuſed; the Arch- 
hop ot Canterbury was to grant Adminiſtration, with the Teſtament 


anne xed to the ſame. See 1 H. 6. Nu. 18. the latt Will and Executors 
H. 5. 10 H. 6. Nu. 27. 
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122 | Executors. 
ee =. - 3 3 
8. An Ideot cannot. See Went. Off. Ex. 14. cites 3 Eliz. D 20 
204. Fad 
9. A Lunatick in his Lucid Intervals may make a Will and Execs 
tors, but not otherwiſe. Went. Off, Ex. 15. TM 
10. It one by Age or Sickneſs becomes of Non ſane Meinoriæ |... 
unable to diſpoſe of Lands or Goods, Went. Off. Ex. 15. "0 
11. One deaf and dumb born may make a Grant, faith Mr, Pe} ;; 
he hath Underſtanding, which is hard, as he conſeſſeth, conſequent); 
much more a Will; but in the Time of K. II. 1. it is leſt a De 
murrer, whether a Deed by ſuch be good or not. Went. Off. Ex., 1. 
12 If bur mute, he may wage his Law, attorn by Signs, ang : 
perhaps by S;zns declare his Will, Went. Off. Ex. 15. Cites 44 A1 
36. . 
F 15 An Alien may make or be an Executor, fo as he be not an Ali. 
Fnemy, tor ſuch cannot fue, as in the late Queen's Lime was held 
But there the Doubt was, Whether a Subject of Spain were at thy 
Time to be held an Enemy, 20 War being proclaimed between the King. 
doms, though Hoſftility exerciſed? Went. Off. Ex. 15. N 
14. Whether an excommunicated Perſon be able to make a Will o 
not, may be tome Doubt, ſince Keble denies him Ability to preſecy 
to a Church; and in this very Point antiently the Opinion of Canonis; 
hath been Negative, but more lately grew Affirmative, Went. Ot 
Ex. 16. 


As tv Feme Coverts making Wills and Executors, See Tit. Baron 
and Feme (R. a) 


OR 
* 


—ͤ— — ——ͤ nñ;ʒ — — 


"57 (0) What Perſons for a collateral Reſpect may make 


— Executors. 


x. Man attaint of Felony cannot make Erecutors, ſo no 
mumiſtration ſhall be granted of fuch Pan. D. 11 El. 


| 309. 76. ; 
Cro E. 225. 2. Ik an Exigent of Felony be awarded againſt a Man, thour 


pl 10. by this he loſes all his Goods, yet he may make Erecutors co *. 


7. 8 ® R . 5 - 

DUNE: verſe it. 5 Rep. 111. Harſb's Caſe. (For there he is not at 

the S. 0. tainted. ) 

Sed adjorna k I, 

tur. vid. 273. pl. 2 Paſch. 34 Eliz S. C. but no Reſolution as to this Point. But in 2 

Nota at the End of the Cafe ſays, that this Cafe is cited 5 Rep. 111. to be reſolv'd that Writ ot 

Error was well brought by the Executor, and that it was reverſed at his Suit. Le. 325. pb cit 
Card the Outlawry was reverſed accordingly. Ow. 147 S. C. = Goth. 385 86 


A 29. 8 1 5 
in pl. 365 Paſch. 3 Car. B. K. Jones J. ſaid that Marſh's Caſe 5 Rep. 111. was never adjudzs; 


. f . 2 pl 
ind that there an Executor could not reverſe an Attainder by Outlawry, becauſe it doth reſtore the 
Blood. A Perſon outlaw'd may make an Exe-utor, and this Executor may have a Writ 0! 
Error to reverſe the Ourlawry ; Admitted. Hart. 54. Mich. 20 Jac. 


3 So Adminiſtration ſhall be granted of ſuch Man. 5 Rep. u. 
Co. E. 859. 4. J Man outlawed in a Perſonal Action may make Erccutor 


4 ma! 

p\. 6. har kor he may have Debts upon Contracts which are not forteited ! 
Sb the King. P. 43 & 44 El. B. R. 

reſalv'd that 2 

taken for Treſoaſk before Out'as! 


a Man may be Adminiſtrator to ſuch Perſon ourlawed, as to Goods | 
He may have Treſpaſs, and recover the Value of the Goods which ſhall be Aﬀers in his Hands. 


;. 2 


— ——_ 
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5. Do Adminiſtration may be granted of ſuch a Man for the Cauſe Cro. E. 855. 
aforcſe2d ; Der Cuc. M. 43 & 44 El. B. K. Shaw againjt Pl. C. S G. 


adjudg'd. 

Cutterts. | | 
6. One attaint of Treaſon cannpt make Executor. 2 Le. 5. pl. 7. Though 2 
16 Eliz. 4-2 B. Cranmer's Cale. Perton at - 


Faint Cannot 
make an Executor, yet the Perſon nominated as ſuch by a Perſon attainted may have a Weit of Er 
ror to reverſe the Attainder which diſables him to be Executor, and then he is Execyior Pe 
Gawdy J. Cro. E. 225. pl. 10. Paſch, 33 Eliz. B. K. in Marſh”, Caſe. 


. Perſons attainted, convicted or ontlawed, it will be ſaid, That 
theſe can have no Goods ot their own, and conſequently they can 
make no Wills nor Executors; and it is not to be denied, that We 
fnd it pleaded ſometimes by Executors that their Teſtators ſtood out- 
lawed. But firſt it is clear, that all an1 every of theſe may Have 
Goods as Executors to others, which neither are forteited by Attain- 
der or Outlawry, nor deveſted by Marriage or Villeinage. Therefore 
as touching them they may make Teftaments. And that all cheſe Sorts of 
Perſons may be Execurors is alſo evident. So alſo touching VII- 
leins, Monks and Friars, who can have no Goods to their own 
Uſes. And that one attainted of Felony may have an Executor ap- 
pears by the Caſe in the late Queen's Time, wherein it was long de- 
dated, Whether ſuch an Executor might maintain a Writ ot Error, 
or not, to reverſe the Attainder ot the 'Feſtator? And as for other Out- 
lawries, the Plea thereof by the Executors that their Jeſtator Was, 
and died outlawed, proves not a Nullity ot the Will or Executor- 
ſhip ; tor then they might have pleaded, that they were never Execu- 
tors; But it tends to this, that no Goods did or could come to them 
tor Satistaction of the Debts, by Reaſon of Outlawry; yer it has been 
delivered, not of old only in many Books, but by ſome of late, that 
Debts upon Contract, where the Defendant may wage his Law, are 
not ſorfeited by Outlawry, nor uncertain Damages tor Treſpats in 
Battery or falſe Impriſonment &c. Went. Ott, Ex. 15, 16. 


— - — — — 


In what C2 
fes Execu. 


(P) What Actions the Executors may have ſor Act in mit — 


min iſtrators 


Lite of Teſtator. Nail have 


Execution, 


lee Exccu— 

| 1 on (P). 

1. L'Tecutor may have a Raviſhment of Ward for Babich mene! * rec 
E. Lite of Teſtator. 7 h. 4. 2. b. * 3 


- 4 
cites S. C. and ſays that this ſeems to be by the Equity of the Statute de Bonts AC 3 *. — 


S. C. cited Poph. 191. Mich. 2 Car. B. R. 


— 


2. Jf A. be taken upon a Proceſs in an Action of Debt at t! 
| n. at the 

Suit of B. and is in the Cuſtody of the Saaler far want de Poph 189, 
Sal, and eſcapes, and after B. dies, in this Caſe the Erecutor den 2 C4 
may have an Action on the Cafe uipan this Elcape ; for though this . . 
Ao 15 to have but Oamages tor the Efcape, and thsugh he was *\<:* 
11 8 aned but upon mean Jroceſs, yet malmuch as the Saut was wt 
1 ebt this (hall be ofthe lame Nature, and therefore wichin the „re on un 
% de Scarure of 4 K. 3 Ouhitatur. Mich. 9 Car. B. 14. - cave «tree 
% Farmer aud Lowton Ballitts of Bridgeworth. Iintratur Tr. l. ee 


he Acti, 
9 Rot. 1390. between Lemaſon aud Dieu Dubttatur, kl ts by 
ow." a. 1 N th Eee ůu 
tors, according to the Caſe of F. N. B. 121. (A) but the pringipal Caſe was ad journed. e Lat. 


167. 
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167% Maſon v. Dixon, 8. C. the Court was divided; & adjornatur. 
but no judgmegt. Noy 87. S. C. and the Court divided, but fays that this Differen 

ut and agreed, that the Exccmor ſhall have the Action where the Thing itielf is to be 195 ce Was 
bar rot where Damages only are to be recovered. — 1 Salk. 12. pl. 2. ſame Caſes cited eue 
in Caſe of Williams v. Crey, and ſaid that there is a great Difference between meſne Re Cur 
Caſe was in thole Books, and Proceſs in Execution; For by levying the Goods a Right w s as the 
in the Teſtator.—— S. C cited Comb. 322. — Same Diverſity taken by Holt Ch. velted 
Mod 71, 72, in 8. C. who aid that on Efcape in mean Proceſs there is only the Los of the 
Procels. 


— 


SAL 3. Ikupon a Fieri Facias the Sheriff levies the Debt, and does not 
Fol. v13- return his Writ nor pay the Money to the Party, and atter the Patt, 
at whole Suit the Execution was awarded dies, the Executor my 
'\- have Action upon the Cale upon this Matter. J. N. 


297. pl 6. 


Hill 8 Jac. * Spurſtow againſt Prince This moved in Arreſt of Judgment 8 
and ter Verdict for the JIlaintitt, and upon this the jo laimtiff prayed 
ati, Zudgment againſt himſelf becauſe that he would commence a jy 

ain Action for his Expedition; For it was objected, that as to the «©; 


not main- a NM F : 
tainable by Ieturning the Wric If was a Perſonal Wrong. 


the Equi: 

of he als e of 4E. 3 de Bonis Teſtatoris aſportatis was cited a Cie 3 Car. in this Court he 
twix: L vaſton and Diskins, (which Jones J. ſaid he well remembered) where an Action uss. 
the Caſe was brought by an Executor againſt a Sheritt for ſuffering an Eſcape upon mean "7 
in the Time and at the Suit of the Teſtator, and becauſe it was a Perfonal Wrong to the Tease 
the Act ion lay not for the Executor; But no judgment was given there, for the Ce. was 4 
vided therein; So here &c. whereupon the Court would adviſe until the next Term, 8 


y the Com- 4. 13 E. 1. cap. 23. Enacts, that * Executors foa!l have a IWrit i 
mon Law Account, 
Executors 
ſhould not have an Action of Account for an Account to be made to the Teſtator, becauſe the Ae. 
count reſted in Privity, for Remedy whereof this Act was made; but per Legem Mercatorian 
an Action of Account did lie for Executors. The Succeſſor of a Prior, or the like, ſhould have ſh 
Action of Account for an Account to be made to the Predeceflor, becauſe the Houſe never die. 
z Inſt. 404 

* Acminiſtrators had no Action until the Statute of 31 Ed. 3. | 

No Action of Account was given to the Executors of Executors till the Statute of 25 E. z. But 
this Act of 25 E. z. as to the Action of Debt, Covenaat & therein mentioned, is but an Afﬀirmance 


of the Common Law. 2 Inſt. 404 


The Heir And like Aion and Proceſs by that Writ as the Deceaſed had or nig 
in Socape have, if he were living. 

dies before a * 

the Age of 14; His Executors or Adminiſtrators ſhall have an Action of Account preſently, and yet 
the Heir h:mſelf ſnould not have an Action before 14, but the Statute ſays, Eandem Actionem, and 


not ad idem Tempus. 2 Inft. 404. 


A Tort to 5. 4 E. 3.7. Gives Aion to Exccutors for Treſpaſs done to their 7. 
MEE — 85 tators, As for his Goods and Chattels carried away in his Lite aud ſous 
Vithin this recover their Damage in like Manner as be, whoſe Hxecutors they are, ſo" 
Act, but to have done if he had lived. 


the Perion 
or to the I:.herirance (as Waſte) is rot. Nota. See Lat. 169. at the End of the Caſe of blaſo 


v Dixon. 
This Statute extends by Equity to Adminiſtrators; Per Brooke Ch. J. Pl C. 178. b —— U. 


C. 467. a. S. P. 


6. Attaint was brought by a Feme inaſmuch as her Baron lift in Quer 
Tinpedit, and awarded good, and that the Executor of the Baron .. 
not have it notwithſtanding that it was alleged that the Damages wet: 


executory of the Goods ot the Baron; Quod Nota. Br. Executo Þ 


pl. 35. cites 46 E. 3. 23. 


Jo. 193. pl.8. $0 
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7 jet ment Was brought by Executor of the onfling their T:tator put S. P. And. : 
ef bis Farm for Years by the Equity ot the Stataute de Bonis Aſportatis 735 243: 


in the Lite of Teſtator to have Treſpaſs ; and per Tild. it lies well. Tron We 


Br, Executor, pl. 45 cites ) H. 4. 6. the ſame 
| for LAW 


Fj: &ment of Ward lies for Executors by the Equity of the Starute 4 E. 3. cap. 7 Arg. Keilw. 101 


5 = 
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{* 
E. 
3 
N '» 
TA 
: 
* 
675 
1 


b. pl. 2. —— —Ejc&ione Firmæ lies for the Executor where the Eyectment was made to Feſtator of 
the fame Thirg as is to be recovered ; But this is by the Equity of the Statute of 4 E. 3 cap. 7. 


But ar Common Law it did he for him, unleſs where he was to recover the Thivg itleif ; Bur he 
* might have had Covenant or Quare ejecit infra Ferminam. Lat, 168. per Jones J. Trin. 2 Cir,—— 
* £& p. Cro. E. 377. Arg. ſaid to have been ſo taken, 


; g. Note by the Statute Executor ſhall have“ Treſpaſs de Bonis Aſ- * S. P. but 
f tatis in the Lite of Teſtator, but he thall got have Treſpaſs de 798 1 
* Clauſo Fracto in the Time of Teftator ; For that Action dies with his 5 

Perſon. Br. Executor, pl. 120. cites 11 H. 4. 3. taken iti the 


Lite of 
Teſtator; For Charters do not appertain to them. Br. Executor, pl. 148. cites 10 E. 4. 9. 


6. 2 ugh * 1 
r 


9. Exeeutors brought Writ of Error of an Outlawry pronounced againſt 

* their Yeftator in his Life, and tor divers Errors this was reverſed at 

their Suit, and they reſtored to the Goods of their Teſtator ſeiſed by 

this Means. Br. Executor, pl. 55. cites 11 H. 4. 65. 
* 10. It Ne ungques ſon Bailie be found againſt the Detendant, by which Br. Proceſs, 
the Plaintiff bas Fudgment and dies before Account, the Executors thall Ta 25 
have Scire Facias ad computandum, & Capias & Ex igent. Br. Scire 
> Facias, pl. $1. cites 14 H. 4. 1. 

| * 11. It the Conuſee upon a Statute Merchant or Statute Staple dies, His 
* Executors or Adminiſtrators thall have Scire Facias, and if he be not 

true Executor, or it the Teſtator be alive, there the Conuſor ſhall 

have Audita Querela or Scire Facias againit him tor the Diſceit. Br. 

Scire Facias, pl. 235. cites 2 R. 3.8. 

12. 33 H. 6. cap. 1. Upon full Information to the Ld Chancellor by 

the Executors of the taking Teſtator s Goods by his Houſehold Servants, a 

* Proclamation may be iſſued requiring ſuch Servants to ſurrender themſelves 

on Pain of being adjudged Felons, and if they appear they ſhall be commit- 

ted until they anſwer or give Security to appear from Time to Time. 

* 13. It a Man has another in Execution for Debt, and the Goaler ſuffers 8o if it was 


8 bim to eſcape, and atier the Recoveror dies, his Executors {hall have Debt upon meſne 
al upon this Eſcape ; Per Anderſon, Manwood and Windham ; But Coke 22 * 
fſaid, they ſhall not have an Action upon the Caſe at Common Law. $7 ee wake 
Goldsb. 90 in pl. 19. Paſch. 30 Eliz. Anon, Vent. 31. 
1 : | | Obiter. — 
al Per Cur. an Executor cannot liave an Action for an Eſcape upon meſne Proceſs, becauſe that is mere- 
1 : ly Perſonal ; But he may for an Eſcape upon a Capias ad Sarisfaciendum, and this by the Equity of 
= the Statute of 4 E. 3. 3 Salk. 149. pl. 2. Paſch 4 W. 3. B. K. in Caſe of Williams v. Cray. 
* 14. Ouare Impedit lies of Diſturbance to Teſtator; Per Doderidge S. P. and it 
J. Lat. 168. Trin. 2 Car. was . 
| | 3 f r Cur. 
e x that a ſpecial Writ lies for the Executor, in not ſuffering them to preſent to the Arch r of 
5 D. againſt the Biſhop who granted it, which became void in the Time of the Teſtator and be onged 
x 8 and after his Death belonged to the Plaintiffs as Executors to preſent, Cro. E. 141. pl 4. 
my Þ rin 31 Elz. C. B. and 207. pl. 1. Mich. 32 & 33 Eliz. C. B. Smalwood v the Biſhop of Coven- 
bal | 7 & al'——— And. 241. pl. 25% Sale v. the Biſhop of Coventry & al. 8. C. Le. 205. pl. 
15 1 D > S. C. and agreed that the Executors might have their Special Writ upon their Caſe for the laid 
vel urbance.— Sav. 118. pl. 188. S. C. and held by all but Walmſly, that Quare Impc dit lies for 
10, . .ecutor on a Diſturbance made to Teſtator. 4 Le. 15 pl. 53. S. C held accordingly by the 


. uity of the Statute 4 E. z. cap 7. and that the Clerk ſhould be removed at the Suit of the Exe- 
$5 Os: 99. Sale v. the Biſhop of Litchfield S. C. by three Juſtices contra Walmſley,— 
_ "ike cited Noy 89 S P. Arg. Cro. E. 347.——-—A Quare Impedit lies for the Executor by 
ide Equity of this Statute where a Stranger preſented wrongfully in Life of the Patron, Went. 
Unt. Executor, 66, lays it was ſo reſolved in Queen Eliz's. Time. A Quatre Impcdit lies for an 

K k Executor 
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126 Executors. 


Executor upon the Statute 4 E. 3. cap. 4. in Caſe he brings it within fix Months after the A, 
ance ; Per Holt Ch. J. 6 Med 126. Hill, 2 Ann. B. R. Avoid, 


Ow. 99. Sale 15, A. ſeiſed of an Advowſon in Pee; the Church voided and the Bi. 
v. The Bl- ſhop collated wrongfully. A. died. It was held that a Ouare Impedi lay 


23 for his Executors upon that Diſturbance, and that by the Equity of th; 


S C Walm- Statute of 4 E. 3. cap. J. which gave an Action of Treſpaſs to Exe. 
1 fley con- cutors of Goods carried away in the Life of the Teſtator, and helf 
any that that the Clerk ſhould be removed at the Suit of the Executors, 4 Le 
4 Would lie. 15. pl 53. Mich. 32 Eliz. C. B. The Biſhop of Coventry and Lit, 


would lie, 

becauſe the field's Caſe, 

Sta ute gives | 

an Action tor the taking of Goods and ſuch like Things, but here is no taking but only a Dig, 
bance, which may be done by Parol. But the other three Juſtices Contra; For the Statute fi. 
tht they ſhall have an Action of Treſpaſs for a Treſpaſs done to their Teſtator, and not for takins 
of Goods, ſo that the taking Goods is only by way of Reſemblance, and not that they ſhall han 
Action of Treſpaſs for taking of Goods only. And. 241. pl. 257. S. C. held accordingly, 


5 
d. cited 16. An Executor ſhall have an Action upon the Caſe De Boni; The 


„ adjudyed orgs caſually come to the Hands and Poſſeſſion of another, and by n = 
"mn Cam . . . 7 } ll 8 
4, Converted to his own Uſe in the Life of the Teſtator, and that by the Equi. 
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— 2 28 ty of the Statute of 4 E. 3.7. de Bonis Afportatis in Vita Teſtatoriz 0 

Held by all the Juſtices of C. B. and Barons of the Exchequer, Ie 
164 pl. 278. Mich. 31 & 32 Eliz. in Caſe ot Ruſſel v. Pratt. © 

11. Not by the Common Law becauſe he does not recover the thin | 
itſelt, but by the Equity of the Statute 4 E. 3. J. he ſhall have 5: F- 
jectment, Raviſhment of Ward, and ©uare Impedit ; Per Doderidge |, 11 
Lat. 168. cites 32 & 33 Eliz. C. B. Biſhop of Litehfield's Caſe, 12 

4 Mo. 266. 18. It was adjudged by all the Juſtices that Executors may hae 
ö - 416: Trover and Converfion upon a Trover and Converſion in the Time of F 
4 Ow 15s, the Teltator, by the Equity of the Statute of 4 E. 3. Cro. E. zy, * 1 
, The Earl of pl. 28. Hill. 37 Eliz, C. B. The Counteſs of Rutland's Cate. 4 


Rutland's 
Caſe 8. C. ſays the great Doubt did ariſe becauſe the Day and Time of the Converſion was not ſhewel, 


for perhaps it was after the Writ and before the Declaration, and alſo if it was in Vita Teſtatori 
they ſhould have this Action by the 4 Ed. 3 But at length Walmſley ſaid, that all the Juſtic 
of the Common Pleas, and of Serjeant's Inn in Fleer-ſtreet, (beſides Peryam Ch. B.) were of 05. 
nion that Judgment ſhould be given for the Plaintiffs, for that ſome of them held, that the Day of 
1. the Converſion is material to be ſhewn, and others that of Neceſſity, as this Caſe is, it ſhall be intends! 
10 that the Converſion was in the Plaintiff's Time, wherefore Judgment was entred for the Plaintf 
| but a Writ ot Error was brought and the Caſe much debated. 
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Mo. 400. 19. Treſpaſs by an Adminiſtrator de Bonis Aſportatis in Vita Inteſtiti, 
Nag After Verdict was moved in arreſt of Judgment that this Action is not 
Eli, 3 given by the Statute of 4 Ed. 3 [cap. J.] but ruled without Argu- 
v. Vandco- ment that the Action lay by the Equity of the Stat. for it is in equi! 
gie S. P. Miſchiet, and cires 14 H. 7. 13. accordingly. Cro. E. 384. pl.“ 
held accord- Paſch. 3) Eliz. Smith v. Colgay. 
ingly. 20. Executor might maintain a Frit of Error to reverſe an Attain- 
der againſt his Teſtator to the Intent to be reſtored to Teitator' 
Goods, though by his Attainder he had loſt his Land which was ti: 


Principal. Cited per Fenner J. Cro. E. 558. Paſch. 39 Eliz. B. R. 


have been adjuaged per three J. againſt one in Nicholton's Caſe. 2 
21. Executor may charge Perſons tor any Delt or Duty dae 10 lle 10 


Te/tator as the Teſtator himſelf might have done, and the fame Act [ Glo 


ons that the Teſtator himſelt might have had, the fame tor che mu 2. 
Part may Executors have alſo. Swinb. 366. 5 Edition, Ji. 
0 ', ( 

22, Whether Treſpaſs lies for an Executor againſt one for [111 WW 7 
Teſtator's Corn, Gre, or Weod growing, hath been queſtioned but b. 30 
teſolved as he knows of. But he thinks it may lie with this D beg, 
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8 


rence. 1ſt, Becauſe the Statute 4 E. 3. ſpeaks not only of Goods car- 
ried away as limiting the Law to that Treſpaſs only, but ſpeaks gene- 
rally of Treſpaſs done to Teftators, and then brings in the Particular of 
Goods as one Inſtance. And further the Statute peaks of Treſpaſſes re- 
manning unpuniſhed ; But it would leave many unpuniſhed il 1t extend- 
ed only to that ſingle Treſpaſs of Goods taken away, viz. Moveables ; 
Alſo the Teſtator Was intitled to recover Damages for this Treſpaſs 
which it removed his Executor would have, and even the Things 
themſelves if felled in Teſtator's Lite would all have come to Execu- 
tor, as Part would though nor telled, and for that Reaſon all the 
Damages recoverable in lieu thereot, out of which, it recovered, the 
Debrs and Legacies of the Teſtator are to be ſatisfied. Beſides, this 
Action is ſevered ſrom the State of the Land. See Went. Off. Exe- 
Utor 67. TRE TIN. | 
f 23. And he takes a Difference between ſpoiling Corn which goes to the 
Executor alter Teſtator's Death, though it was Land of Inheritance, 
and the Corn not ſevered, and ſpoiling Wood or Graſs not ſevered, 
which goes to the Heir; and fo the Action lies for Executor as to the 
Corn, and for the Heir as to the Wood and Graſs, Went. Off. Exe- 
cutor, 68. | 5 

24. Replevin lies for raking in Life of Teſtator. Lat. 167. Arg. 
cites Fitzh. Executor, 106. 

25. An Adminiſtrator may have an Action of Debt again/t a Sheriff 
uon an Eſcape ſuffered of a Priſoner of the Inteſtate in his Life time; 
Per Roll Ch. J. and Judgment niſi, Sty. 32. Trin. 23 Car. Bowmer 


v. Payte. 


26. M. brought Debt againſt an Executor upon 2 E. 6. for not ſetting 


f forth of Tithes due to the Teſtator. Upon Non Debet pleaded, and a 


Verdict tor him, it was moved in arreſt of Judgment, that this being 


* a Forfeiture given by the Statute for a Tort done to the Teſtator, it 


could not be brought by the Executor. The Court were clear of Opi- 
nion for the Plaintiff, and ſaid it had been formerly reſolved ſo in the 


* Exchequer Chamber. Vent. 30, 31. Paſch. 21 Car. 2. B. R. More- 
ton's Caſe, 


27. Error of a Judgment in C. B. in Treſpaſs brought by the Plaintiff 2 Keb $74. 


as Executor, upon the Statute 4 Ed. 3. De Bonis Aſportatis in Vita pl. 37 Emer- 
* 7ftatoris, The Plaintiff declared that the Defendant Blada creſcentia on Av 


niſon S. C. 


; upon the Free hold of the Teftator meſſuit defalcavit cepit & aſportavit. Up- & S. P. 
on Not-Guilty pleaded the Plaintiff had a Verdict, aud it was intiſted agreed per 


= tor the Detendant that no Action lay tor cutting the gi tor while Curiam.— 


it ſtands it is Parcel of the Freehold ; but all the Court he 
vas but one entire Treſpaſs, and the Declaration deſcribes only the Wei . 


Manner of carrying the Corn away; if it had been Quare clauſum ingiy.— 
# tregir & blada aſpertavir it had been naught, or if he had cut the Freem. Rep, 
Corn and let it lie, no Actlon would lie; ſo if the Graſs of the Teſta- 22, 23: Pl. 


d that this 31K 160. 


ccord- 


29 Emer- 


tor be cut and carried away at the ſame Time, becauſe the Graſs is (,, v. K. 
Fart of the Freehold, but Corn growing is a Chattle. Vent. 187). well, 8. C. 
Hill. 23 & 24 Car. 2. B. R. Emmerſon v. Emmerſon, & S. P. held 


28, Debt by an Executor for an Eſcape ought to be in the Detinet cord 


$ cnly; And it in the Debet and Detinet though the Judgment were ob— 


tained by him it is ill. x Lutw. 893. Prin. 2 Jac. 2. in Cam. Scacc. 
© Clover v. Kendall. oy J i Cam, Scacc 


29. It one taken upon a Ca. Sa. be voluntarily ſuffered to eſcape, yer a 
Here Facias upon the Judgment by ay Adminiſtrator lies againſt him. 2 
Lutw, 1264. Paſch. 2 Jac. 2. Sudall v. Sudall. 


30. The Detendant was Tenant of Cuftomary Lands held of the Ma- 3 Lev. 267. 


; ner of A, of which Manor B. was Lord; that a Fine was due to him CC: »djudg- 
J an Admiſſion ; That upon the Death of the ſaid Lerd, the Manor de- © 7 OF 


ſcended 
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7; Executors. 


three Juſti- ſcended to W. as his Son and Heir who died, and the Plaintiff e 


Exccu. 


— 


ces accord- tor tothe Heir brought an Indebitatus Aſſumpſit for this Fine. By the 0 
= ge nion of J. Dolben, Eyre and Gregory, Judgment was given for 4 
Ch. . — Plaintiff. 3 Mod. 293. Mich. 4 Jac. 2. B. R. Shuttle worth v. 


Garnet. 
Comb 151. ; 
Shuttleworth v. Garret, ſtates it for a Cuſtomary Fine due on the Death of the Lord; ang 40 
judged that an Indebitatus Aſſumpſit lies ; Per three Juſtices, but Holt Ch. J. e contra. 
Carth. 90. S. C. adjudged by three Juſtices, contra to the Opinion of Holt Ch. J. —— Show 
6. C. & S. P. adjudged accordingly. 3 Lev. 262. at the End of the Caſe ſays that anothe, 
. was given in another Cauſe at the ſame Time for the ſame Executors for another Copyholg 

ine; (which ſeems to be the ſame as ſtated in 3 Mod. 233.] 


31. Fxecutor of a Biſhop may have Action of Covenant againſt the 
Executor of an Aſſignee of a Leſſee of a former Bijhop, tor a Cuyeny 
broke in the Time ot the Teſtator Biſhop, 2 Vent. 56. Trin. 1 \y 
& M. in C. B. Morley v. Polhill. 5 


Cumb. 322. 32. Caſe by an Executor tor a falſe Return of a Fieri Facias in the 
Willams Lite-time of the Teſtator is within the 5 E. 3. though it was objected 


8 Cas nes this was a Perſonal Tort ; tor per Cur. this differs from meſne Pro. 
it to be for ceſs, as 1 Jon. 173, Noy 8. Lat. 167. Poph. 187. tor by levying of 
under valu- Goods a Right was veſted in the Teſtator, the Return was that he had 


2 hes: levied Part only, ubi revera he had levied the whole Debt. 1 Salk 


and Judg- 12. pl. 2. Paſch. ) W. 3. B. R. Williams v. Crey, 


ment for the 

Plaintitt, Niſi. The Reporter adds a Nota, that it muſt be intended that it was proved to the Jury tha 
the Sheriff acted corruptly, and then might have had more Money for the Goods, or elſe it ſeems thy 
the Action lies not.——4 Mod. 403. S. C. ſtated accordingly and adjudged for the Plaintiff Nif,— 
12 Mod. 711. S. C. adjudged that the Action well lay for the Executor being within the Equity of 


the Statute. 3 Salk. 149. pl. 2. S. C. accordingly, becauſe the Right being determined ater 
Judgment the Tort is more than Perſonal, 


33. A. receives Money due to the Teflator ; The Executor brings 4. 
ſumplit tor Money had and received to his Uſe as Executor; The 
bringing the Action is an Aſſent to the Receipt, and makes it a Re 
ceipt in his own Right, and it is immediate Aſſets in his Hands, 6 
Mod. 92. Hill. 2 Ann. B. R. 

6 Mod. 34. Judgment was held againſt F. S. as Executor, and now the Ex- 
* cuior of the Fudgment Creditor brought an Action of Debt againſt the ſaid 
ſome Dif- F. S. ſuggeſting a Devaſtavit in the Life-time of his Teſtator, had Jud: 
terence be- ment in C. B. upon Default; and on a Writ of Error it was objected, 
tween Holt that the Plaintitt was not privy to the Judgment, and therefore he 


2 ought firſt to have brought a Scire Facias and then have ſuggelted 4 


Record of Devaſtavit, according to Wheatley and Lanes Caſe; but per Cu 
the Caſe of it lies for the Executor of bim to whom the Wrong was done, though it lu 


N not againſt the Executor of him who did the Wrong ; but here the Del. 
V. 


rodeln, lu. dant, is the Perſon againſt whom the Recovery was, and he has ad- 
to Curt mitted Aflers, and the Executor may as well maintain this Action # 
agreeing he may an Action of Debt for an Eſcape where his Teſtator migit. 


I 1 Salk. 314. pl. 22. Mich. 2 Ann. B. R. Berwick v. Andrews. 


with the 


Declaration in this Caſe ; And the Plaintiff had j udgment.—— 2 Ld. Raym. Rep. 971. 8. C. 
accordingly, 
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(Q) What Actions Executor or Adminiſtrator 
{hall have. 


1. 1.52 an Action of Covenant by A. the Executor of B. against 
. C. upon Articles ot Covenant upon a Deed made between B. 
E and C. in which the Plaintiff declares upon the Oced, and ſhews 
| z it at large, in which is recited (concerning the Sum of 2000 l. agreed 
| 8 to be paid by the ſaid C. tor Monies before received of the Lady D. 
p. Wife of the ſaid B. it is agreed by the ſald Articles between 1 Ron! 
the ſaid Parties that there were remaining in the Hands of the b. 0. 
dad C. ofthe Sum of 20001, the Sum of 1000 l. beyond (or over) ed., 
® diverſe particular Sums Ddisburſed by him to ſeveral JIcrſons 
there named, by the Aﬀent of B. and then B. covenants that the ſaid 
Ce. ſhall be ſaved harmleſs for the ſaid Monies rematntng in his Hands 
touching a Suit in the Exchequer, and then C. covenants with B. 
ſo that tor long Time as the ſaid Sum ot 1000 J. ſhould remain in the 
Hands of the ſaid C. he would pay or Cauſe to be paid ro the ſaid 
B. yearly, and every Year the Sum ot 1001. at ſevexal Feaſts by 
; —— Jortions Half Bearly, the firſt Payment to begin at Mich. 
alter. And after B. (to whom the 1001, 1s to be paid) dies. It 
> ſeems that the laid 190 l. ſhall be paid to the I laintiff, the Execu⸗ 
tor of B. at the ſaid Feaſts, ſo long as the laid Sum of 1000 1, 
= ſhall remain in the Hands of C. For it appears _ the whole 
* Dced that the ſaid 10001. were the Monies of B thatmuch as it 15 
> recited that they were delivered to C. by the Lady D. D. the Wite 
ol B. who could not have any Montes which were her own proper 
Montes. Allo there ts an Allowance made by B. of divers Sums Parcel 
thereof by (to) C. and this is a Sum ingaged by B. to fave C. 
har milels of the Suit in the Exchequer, and the Intent of the 
Partles was, that C. ſhould pay the ſatd 100 l. ſo long as the 
1000 l. ſhould remain in his Hands. For the 100 l. was but In⸗ 
kereſt tor the 1000 l. aud inaſmuch as the 10001, which is the Prin 
© Cipal, upon the whole Oced appears. to be the Money of B. and 
atter his Oeath belongs to A. his Executor, A. the Executor 
cdhall have the Jntereſt fo long as the 1000 l. remains in the Hands 
of C. inalmuch as the Principal belongs to him. Trin. 1649. ad- 
% dudged per Cur, upon a Demurrer. Pam v. Hunt. Intratur 
. PM. 23 Car, B. B. Rot, 258. 
2. If A. by his Deed acknowledges to B. that he has in his Cuſ- 
* cody a Bond of 400 I. in which C. is bound to B. and that he will 
a. e ready at all Times when he ſhall be thereunto required to re- de- 
Per the atorelatd Writing obligatory to the atoreſaid B. and after 
E. dies betore any Requeſt made, and after E. the Executor of B. 
demands this Obligation of A. and he refuſes to deliver it. E. 
ball have an Action ot Covenant upon this Deed, though the Co⸗ 
Tcnaut was to dellver it to the Teſtator upon Requeſt, which im- 
Pics that the Requeſt ſhould be allo by the Teſtator, inaſmuch as 
e Thing itſelt to be delivered, ſcilicet, the Daltgation goes to 
e. Srecutor, and the Executor repreſents the Jerſon of the 
5 eſtator, as in Chapman's Caſe. l. C. 286. and [0 it is in every SAI 
1 Action upon a collateral Promiſe, D. 11 Car, B. R. adjudged per pa. 91 4. 
Tur. 7 a 1 „ judged per Fol. 914. . 
Fut. Malter v. Halter, upon a Demurrer where it was ſhewn tor 


. 


ba 


g 


AUT that no Demand was alleged to be made by the CTeſtator. 
Againſt 


Juttatur Hill. * Rot. 311. 
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Againſt what | Perſons. 
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2. A Villein Executor may ſue his Lord for Debt of the Teſtator 
1 


and Villenage is no PPlea. 21 E. 4 50. | 2 
4. Executors may have Writ of Covenant, Br, Executor, pl. 16; = 
cites Trin. 11 E. 3. and Regiſter 165. ' = 
5. In Aſſiſe, a Man ſeiſed of Land deviſable by Teftament deviſed 19 


his Executors to Sell and died, having two Executors, of whom te 
one died, and the other Executor entred, and a Stranger ouſted him, 1,4 
the Executor brought Aſiſe and recovered, and a Writ ot Error u . 


brought, and the firſt Judgment was atlirmed, and ſo it ſeems that 
the Executor has Fee till he ſells, and there it is admitted that the 


one alone may ſell. Br. Aſſiſe, pl. 357. cites 39 Aff. 14. 4 
6. Debt lies for Executor without ſpectalty ; where the 7e/tator may, : 
Leaſe for his Life rendring Rent and died, the Executor ſhall have the 4 
Action. Br, Executors, pl. 33. cites 44 E. 3. 42. F 

S P. by 7. A Stranger takes Goods of Intęſtate. Atterwards Adminiſtration j; 
Roll * J. granted. Tne Adminiſtrator thall puniſh the meſne Tre/paſ/tr wit, MM 
ow ” 4  MKelation t;om the Death of the Inteſtate. Mo. 132. cites 15 H. 6, 22 ? 


Conve fon, 8 ä 
otherwiſe there would be no Remedy for the wrong done. Sty. 341. Mich. 1652. Long v. Hebb 


8. If Action be hrought againft Executor aud F. B. who is nat Ex. : 
tor, and ly Name of Executor, and he who is not Executor confeſſes gl. s 
Att ion, the Executor ſhall have Action of Diſccit. Br. Executor, l. 
146. cites 9 E. 4. 13. 1 


9. Executor ſhall have Debt of Arrearages of Annuity due to the 7 5 f 
tator in his Life, Br. Executor, pl. 169. cites 9 E. 4. 48. - 
Ao 146.pl. 10. Trover and Converſion lies by Executor on Converſion in the Li 8 \ 
289 NC of the Teſtator. Lat. 168. cites 5 Rep. 27. [Hill. 26 Eliz, B. R. 8 1 
& S. P. a4. Ruſſell's Caſe. | { 
mitted, _— NU : 4 i 
And. 157. : ' | "th = #5 
|. 212 S. C. —Ibid. 243. S. C. cited per Cur. — 4 Le. 44. pl. 125. 32 Eliz. in Cam. Scac, = 
uſſell v. Pratt, S. C. bur no Judgment. Le. 93. pl. 278. Mich. 31 & 32 Eliz. in Cm, 15 
Scacc. S. C. adjudged.— Vent, 30. 31. 8 P. obiter Arg. and admitted per Cur, Paſch, 21 r 
Car. 2. B. K. l 
Bulſt. 25. 11. A. and B. covenanted on one Part, and H. on the other Part; and i s 2 
Nate v. was agreed that H. ſhould enter into a Bond to pay 100 J. to B. who e 7! 
Roules, aſter died, and his Adminiſtrator brought an Action ot Covenant again} u 


* 8 H. for Non- payment of the 100 l. to B. in his Life-time; and adjudg- 


-—2 Brownl. ed that the Action was not maintainable ; For though the Money ws 
207. S. C. to be paid to B. who is dead, yet A. who ſurvives and is Party 19 tit 
tes 1 that Indenture for B. to this Purpoſe are all one Perſon; but after both then 
2 de Deaths the Executor or Adminiſtrator of the ſurvivor ſhall have the Adi 


nuntees, and Yelv. 177. Trin. 8 Jac. B. B. Rolls v. Vate. 


adjadged ; . 
that the Covenant ſhall ſurvive ro the other Covenantees, and not well brought by the Ad. 
niſtrator, and reſolved alſo that the Words being that he would enter into Bond, and ſays not to who") 


it ſhall be intended to the Covenantees, and though the Solvend' is only to one ot them, yet tis 
is very good, and Judgment accordingly. 


Wil! 12. A. lent Money to B. and B. promiſed to repay the ſame upon Req! 

„ A. died without making any Requeſt, yet a Regueſt; by the Exe e 

| ſufficient ; and Judgment tor the Plaintiff, 3 Bulſt. 259. Mich. 14 )* 

1 Davenport v. Wood, vv 
| 13. Din” HH 
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1 Detinue lies becauſe the Property continues; Per Doderidee 
J. Lat. 168. Trin. 2 Car. | | 

14. In Debt by Adminiftratgr Detendant pleaded a Releaſe of the Plain- 
tiff which vore Date before the Letters of Adminiſlration, as appeared by 
the Record; But Judgment tor the Plaintilt by Crew, Doderidge aud 
Whitlock, Palm. 411. Paſch. 1 Car. B. R. Barefoot v. Barefoot. 

15. Executor ſhall have Debt on Statute 2 H. 6. for 7ythes, but ſhall Vent. 35 
not be charged in ſuch Action. Sid. 407. pl. 19. Hill. 20 & 21 Car. 2. Juttice 


55 Moreron's 
B. R. Morton V. Hopkins. Caſe, 8 . 


3 8 1 i held clearly 
for the Plaintiff, and ſaid it had been formerly reſolved fo in the Exchequer Chimber; ; 


16. B. fold Land to A. in Fee and covenante with A. his Heirs and Vent. 193. 
Aſſigns for Oniet Knjoyment. The Land is evitfed, Executor of A. - 1 ** P. 
ſhall ſue the Action and recover Damages. 2 Lev. 26. Mich, 23 Car. afl che Juf: 
2. B. Lucy v. Levingiton, dee 

2 Keb 831 
pl. 54. S. C. &. S. P. adjudged. 


17. In Trover by the Adminiſtrators for Converſion mean between the 
Death of the Intaftaie, and the Adminiſtration commuted ; 'Thomſon ex- 
cepted in Arreſt ot judgment that this Converſion was before the Ad- 
miniſtrator's Title, ſed non allocatur ; for the Adminiſtration ſhall 
relate to the Inteſtate's Death; and Judgment tor the Plaintifl. 3 Keb. 
206. pl. 3. Mich. 25 Car. 2. B. R. Chambers v. Pattiſon. 

18. A. poſſeſſed of a great Perſonal Eſtate made B. his Father and 
M. his Wife Executors, and directed his perſonal Eſtate to be turned 
into Money, and laid out in Land. A. died. B. and M. proved the 
Will, and purchaſed Lands with 3900 l. which by the Will was to 
be ſettled on M. tor Lite, and after on J. S. and his Heirs, A Bill 
was brought by J. S. againſt B. and M. charging that they had con- 
verted Money to their own Uſe. M. by Antwer fer forth, that her 
Father died about a Month before A. and made a nuncupative Will, 
by which he deviſed all his Eſtate to the now Teſtator A. and to MH. his 
Wife now one of A's. Executors, which Will was proved, and Admi- 
niſtration was taken out by R. and M. with the Will annexed, and 
that M. and B. intruſted W. R. to diſpoſe of the ſeveral Eftates of A. 
and D. and that W. R. kept an Account thereof. The Court held 
that the taking Adminiſtration by A. and M. as univerſal Legatees was 
a ſufficient Aſſent to the Bequeſt and thereby the whole Eftate of D. veſted 
in A the Husband, except Debts unreceived and Choſes en Action, and 
was Subject to his Will, and and ordered that Debrs ot D. unpaid ar 
A's. Death ſhould be paid out of the Debts unreceived in the firit 


Place. Fin. R. Trin. 30 Car. 2. Gundry v. Brown. 


19. It an Executor ſtates an Account with a Debtor, he may, if he 
pleaſes, aſterwards ſie in his own Name tor this Debt, tor the ſtating of 
the Account raiſeth a new Debt, or he may ſue as Executor. Freem, 
Rep 538. pl. 728. Trin. 1681. Needham v. Croke. 

20. Executor brought a Writ ot Error to reverſe an Attainder of High- Show. 13. 
Treaſon of his Tefator, and Holt Ch. J: doubred, Whether it lay tor S. C. Hoir 
the Executor? For by Reverſal the Blood and the Land is reſtor'd. ** firſt 


. . . . = 1 8 5 4 Abt d it 
which is of no Advantage to him, and the Goods were torteired by . 


the Conviction ot the Teſtatoz, and not by the Attainder; Bur the Cate of 
bother three Juſtices againſt him; for he is Privy to the Judgment, and Treaſon; 


may have loſs thereby. 1 Salk. 295. pl. 1. Trin. 1 W. & M. B. R. bur at bolt 

The King v. Aylott. 1 
there was 

N Executor being injured by 

though by jome it is ncceflary to aver a 


no Difference between Teaſon and Felony as to this Point, and that the 
32 erroneous Atta:nder might bring the Writ of Error; 


p. { co . . : 
+] Pcrional Eſtate; For otherwiſe an Exccutor is not damyified, 


2 1 * Aſſump/it 
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Carrh. 90. 21. Aſumpſit lies for an Executor for a Copyhold-Fine ſet by th 
8. C 1 * Teſtator; Per three Juſtices againſt Holt Ch. J. 3 Lev. 262. Tin 
judged or . 1 W. & M. in C. B. Shuttle worth v. Garnet. 


the Plaintiff 
by three 38 ; ü | 7 
Judges againſt the Opinion of Holt Ch. J. who held that it ought to be an Action of Deb an 


not an Indebitatus Aſſumpſit. 8 


Show. 35. S. C. adjudged for the Plaintiff by three. Juha 
Holt diſſentiente. | 


* 
9 


Pecauſe the 22. An Executor may maintain Trover in his own Name before 25, 
* reo Seiſure of the Goods, or Probate of the Will. Per Cur. Carth. 154. Trin 
in contt= 2 W. & M. in B. R. in Caſe of Frederick v. Hook. : 


nues and 
does the | 1 
Wrong to his Eſtate. Arg. 4. Mod. 404. ſays it has been ſo held. Hz has ſuch immediate Py 
ſeſſion of the Teſtator's Goods that he may maintain Trover for them. 6 Mod. 181. Trin. - * 
B. R. in Caſe of Jenkins v. Plume. — And naming himſelf Executor is nothing but Surplus 
Lat. 163. in Caſe of Hogton v. Hogton. Per Doderidge J. and ſaid to have been reſolved 11 fe 
Jermin v. Beſt, —— Ot Goods taken from his Teſtator he muſt firſt make a Demand before he = 
bring his Action, Clayt. 122. pl. 215. Aſſiſa March 1647. before Germine J. of B. R. Colgyejy; 


Caſe, 


Carth. 133. 23, Demandant in Dower dies before Writ of Inquiry executed; 
8. 8 Adminiſtrator cannot bring Scire Facias for the Damages and meſns 
And ior ”* Profits. 1 Salk, 252. pl. 1. 2 Trin. W. & M. in B. R. Mordant y 


Holt Ch. J. Thorold. 

the Judg- EN : 2 

ment given in this Caſe was altogether in the Realty, and an Adminiſtrator cannot have Execyig 
of any [udgment bur only in the Perſonalty, Show. 97. S. C. and by Holt Ch. J. ill the U.. 
mages are Aſlets no Intereſt veſts, and Judgment for the Defendant. 3 Lev. 275. S. C. and the 
Court inclin'd to ſuch Opinion, and 3 remembred the Caſe of Ayloff v. Roberts in C 3, 
Mich. 13 Car. 2. where atter 12 in Dower, and a Writ of Seiſin executed the Tenant died, 
and the Demandant brought Scire Facias againſt the Heir, and Tertenant to have the Damage: 
and adjudg'd that it did not lie. But Curia adviſare vult, it being a new Caſe, — 3 Mod, 231, 
S. C. the Court was of the fame Opinion; Sed adjornatur. | 


24, Three were joint Merchants of a Ship, two died and left Execu- 
tors who adminiitred ; The Survivor alone brought Trover agaialt 
One that carried away the Ship, the Detendant pleaded the Jointen- 
ancy of the Two deceaſed in Bar, but Judgment was tor the Plaintiff, 
for it is a Plea in Abatement only. 3 Lev. 290. Hill. 2 W. & M. iu 
C. B. Kempe v. Andrews. 
2 Mod. 149. 4. It a Widow atter the Death of her Husband ſeize hit Gu, 
Arg. S. P. wit hont taking Adminiſtration, though the atterwards diſpoſed of thei 
in the Cale by Will or otherwiſe, yet he that takes out Letters of Adminittraticn 
of Abraham may bring 7rover for theſe Goods; For an Adminiſtrator may ha 
— Trover for Goods taken after the Death of the Inteſtate, and betore 
Adminiſtration committed, and though he declares ot Goods take! 
out of his Poſſeſſion, whereas they were taken before he was Adm's 
niſtrator, yer it is good enough, tor the Adminiſtration ſhall hai: 
Relation to the Death of the Inteſtate; Per Holt Ch. I. at Guild-Hal! 
though he thought ic a hard Caſe Cumb. 451. Trin. 9 W. 4 
B. R. 

26. If Executor lives at Londen, and Goods which Teſtator died poſſeſies 
of are at Briſtol ; yet the Executor has ſuch immediate Poſſeſſion of thei, 
that he may maintain Trover for them in his Name againtt any 1 rover 
tor of them, and the Damages recovered thall be Aiſets in his Hands 
Per Holt Ch. J. 6 Mod. 181. Paſch. 3 Ann. B. R. in Cale of Jenki 
v. Plombe. | 

27. M. de Devon the Plaintiff brought an Action upon the 6% 
as Adminiftratrix of Sampſon de Veſe de Lake v. Powlett, wp H 
miſe made to him to pay upon his Marriage to the [nteflate or bis Orden 
his Heirs or Executors the Sun of 50 Guineas, and did t 2977 Fr 


101 


5 
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the Money was not paid to the Inteftate's Heir ; the Plaintiff had Judge 
ment upon Nihil Dicit, whereupon the Defendant brought a Writ ot 
Error in the Exchequer Chamber, where this Caſe was twice argued, 
the Councel for the Plaintiff in Error inſiſted that the Declaration was 
bad, becauſe by the Promiſe the. Money was made Payable to the 
Inteſtate or his Order, his Heirs or Executors, and the Plaintiff had 


not averred that it was not paid to his Heir, to whom by the very 


Terms of the Contract it was made Payable as well as to his Execu- 


tors. But Cowper Ld. Chancellor, Parker Ch. J. de B. R. and 
King Ch J. de C. B. reſolved that the Declaration was good rwithous 
ſuch Averment, the Thing contratted for being a meer Perſonalty ; For by 
the Law all Perſonalties and Rights to the Perſonalties are given to 
the Executors or Adminiſtrators, as all Realties and Rights ro Real- 
ties are given to the Heir ; the Executors or Adminiſtrators being Re- 
preſentatives of a Man, in reſpect of his Perſonalties, in like Manner 
as the Heir in reſpect of rhe Realties; therefore it a Man enters into 
an Obligation to pay to another or his Heirs a Sum of Money, his 
Executors or Adminiftrators, and not his Heirs ſhall have it, ſo it one 
enters into a Recognizance according to 23 H. 8. cap. 6. the Form 
whereof as ſet down in the Statute is ſolvend' eidem J Heredibus 
vel Executoribus, his Executor, and not his Heir ſhall have the Benefit ot 
it, and Judgment was after entred termino Mich. 1 Geo. in Scacc, 
Devon v. Pawletr. | | : | 

28. One having a Baſtard eaves a Perſonal ſtate to her Executor in 
Truſt for the Baſtard, who dies Inteſtate, and without Wife or Iſſue. The 
Executor brings a Bill againſt one who has Part of this Perſonal Eſtate in his 
Hands. The Defendant demurs, becauſe the Attorney General and the 
Adminiſtrator of the Baſtard are not Parties; Demurrer diſallowed, 
tor that the Executor has the legal Title, and conſequently may ſue 
_ = Eſtate. 3 Wms's Rep. 33. Hill. Vac. 1729. Jones v. Good- 
child. 

29. A Landlord who had Rent due to him, died Inteftate; after which Forte\cuc s 


_ the Plaintiff in Action ſued ous Execution againſt the Defendant, wo oy * 


5 a 1 wh | C. held 
was Tenant, and levied the Debt upon him; after this Adminiſtration accordingly. 


Was committed to J. S. who thereupon came into the Court, and moved S. C. 
for a Rule on the Sheriff to pay him a Nrar's Rent out of the levied Mo- held accord: 
nies, purſuant to 8 Ann. cap. 17. urging that though he was no Ad- Pi 8 7 
miniſtrator at the Time of ſerving the 1 yet as ſoon as the Eyre and 
Adminiſtration was committed, it had relation to the Death of the Forteſcue 7. 
Inteſtate, and he might bring Trover for Goods taken between the but Powis . 
Death of the Inteſtate, and Commiſſion of the Adminiſtration; Bur the 5,790”, 
Court held, that Relations which are but F ictions at Law, ſhould 3 , 
never deveſt any Right legally veſted in another between the Death was not to 
ot the Inteſtate — the Commiſſion of Adminiſtration; and the be ſtay'd 
Plaintiff in the Action having duly ſerved his Execution before the unleſs there 


* . . . A n N . 
Adminiſtrator had a Right to demand his Rent, it was not reaſonable b 11g 


the Plaintiff ſhould be defeated by any Relation whatſoever; they did that in this 


not in that Caſe deny the Authorities which gave the Adminiſtrator Cie the 
Trover by Relation, but went on a Diſtinction that will govern this * 
Caſe berween Relations that are to deteat lawtul Acts, and ſuch as are titled to ir, 
to puniſh thoſe that are unlawtull. Cited by Sir John Strange. Gilb. becauſe the 
Equ. Rep. 223, 224. Trin. 4 Geo. B. R. Waring v. Dew bury. 0 2 2 
$ G 17. lays that 
no Goods &c. ſhall be liable to any Execution, unleſs before removal of them the . ſhall 
pr which Words he held bound the Goods with the Rent- Arrear in reſpect of the Party ſuing, 
A at though the Sheriff not having Notice removed them, they continued bound in his Hands, 
upon Application the Arrezr ought to be paid by him, and that it they were ſold, and the Mo- 
ay — d to the Party ſuing, he became chargeable with the Arrear. (Quære, What Remedy 
— andlord could have againſt the Party ſuing after Execution perfectly executed ?) He alſo held 
the Admiaifration ſhould have hy ar to the Death of the Intellore, becauſe by the Eccleſi- 
m aſtical 
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rſlical Law it is not to be granted within 14 Days of an Inteſtate's Death, which the other just 
denied, and ſaid that Relations being Fictions ought not to hold Place againſt the Rights of Stran 
It was agreed per tot. Cur. that though the Landlord be the only Perfon mention'd to wh, 
Arrear is to be paid by the Party ſuing, Executors and Adminiſtrators beins the Perſons Upon wh 
the Right to the Arrears develves are within the Statute. MS. Rep. 8. C. and ſays that 8 
Opinion ſeems to be better grounded than that of the other I N For the Statute was made . 
the Benefit of the Landlord only, and with Deſign to prefer his Year's Rent in Arrear to the * Yang 
tion, and the Words of the Statute, viz. Unleſs the arty ſuing Execution ſhall before the Removy 
of the Goods pay to the Landlord Cc. then the Party ſuing Execution, pay ing to the Landlord 8. 
may proceed &c. ſeem plainly to make it incumbent upon the _ ſuing to take Notice whethe. 
there be a Landlord, and what Rent is arrear, and if by the Removal of the Goods without Nor r 
the Landlord ſhall be excluded from demanding the Rent in arrear, the Statuce will be almog 4 
tirely ineffeftual ſince the Landlord cannot but be preſum'd to be a Stranger to the Proceeding 
againſt his Tenant, MS. Rep. ys 
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—— 


Cey 
Zerg. 
m the 


Ibid. cits. go, The Executor of a Landlotd after the Death of his Teſta, 
the Cats of had Rent due, and Goods of the Tenant were taken in Execution, and 
Jnddam the Executor gave Notice before the Removal of the Goods. The Court 


*. vid. held that an Executor ſhall have the Benefit of this Act, as well 43 


2. S. C. the Landlord himſelf; For it is an Intereſt veſted. Forteſcye's Rep 
ich. 6 459, Hill. 2 Geo. 2. B. R. Chace v. Chace. | 


G but , 1 5 
SP Lats not appear. But in a Manuſcript Report I find it thus, viz. that an Action on the 


Caſe lic againſt the Bailiff of a Liberty for carrying away Goods in a Fi. Fa. after he had Not 
of a Year's Rent due Pay ro 8 Ann. cap. 17. this bein an Injury to Teftator's Eftare, om” 
a Perſonal Wrong, for the & prohibits ſuch a Removal till Rent paid, Mich. 6 Geo 8 K. 


Windbam v. Palgrave. 


(Q. 2) Actions by Executors. 


Declarations. 


I. Reſpaſs quod Bona & Catalla cepit, and counted of Corn &c 
1 well; Quod Nota per Judicium. Br. Faux Latin, pl. 
114. cites 46 E. 3. 16. 

2. Debt by J. N. Adminiſtrator of tbe Goods and Chattels which be- 
longed to W. P. and counted that the Adminiſlratton was committed in 
him by the Ordinary, and counted ff a Duty due to himſelf; by which 
the Defendant ſaid, that V. P. mane an Executor, who proved the J. 
ſtament after the Adminiſtration committed, and fo the Name Admins 
ſtrator determined; Fudgment of the Writ ; and the beſt Opinion was, 
that it is only Surpluſage, which ts no Matter of the Part ot the Plain- 
tiff, for it is only Addition, As J. N. of D. brought Action, where 
he names himſelt Carpenter, and is not Carpenter. Contra of Addi- 
tion of the Part of the Detendant, Br. Dette, pl. 78. cites 9 H. 5.5. 

2. Treſpaſs by A. B. Adminiftrator of the Goods and Chattels which 
belonged to N. C. and counted of Goods taken out of his own Pofict: 
fion, viz. a Cheſt ſealed with Charters, and becauſe his W rit is of Bo- 
na & Catalla and counted as above, where ſpecial Writ is given by tht 
Regiſter Quod Ciſta ſerar* cum Chartis &c. the Writ thali abate, and i 
the Writ be of Bona & Catalla, and he oowunts of two Horſes taken, is 
Writ ſhall abate, for of live Chattel ſpecial Writ is given in the Re- 
giſter, Quare duos Equos &c. For by Gift of Bona & Catalla Char: 
ters do not paſs, nor 1hall be forteired by Outlawry. Br. Faux Latin, 
pl. 88. cites 22 E. 4. 11, 12. 
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J. an Adminiſtrator brought Debt againſt B. and alter Iſſue found 
for the Plaintiff it was moved in arreſt, that Aion was brought April 
16 Fac, and the Adminiftration was l in the Declaration ro be 
8 thi 11th of May after. So the Judgment was ſtayed. Hob. 
8 pl. 306. Tain. 6 Jac. Bicktord v. Bicktord. 
rhe An Action was brought by an Adminiſtrator, and in the Declara- 
1 Fa. ſe Words were omitted, Eo quod 7. S. obiit Inteſtatus. Upon Non 
diebet pleaded the Plaiutiſſ had a Verdict. It was inlitted upon a Wric 
* of Error, that this being Matter of Form, and not ot Subſtance, might 
de amended by the Statute 18 Eliz. Belides, it is qual! ſuperfluous to 
ſay that T. S. obiit Inteſtatus, when it is ler forth in the Declaration 
ad Reſpondendum to the Plaintiff Adminiſtratori &c. But per Haugh- 
ton, theſe Words are not only Matter ot Form, becaule ic is traver- 
ſable ; and per Chamberlain J. one may traverſe quod non obiit Inteſ- 
tatus, and the Judgment was reverſed. 2 Roll Rep. 285. Hill. 20 
Jac. B. R. Morton v. Beſwick. . 

6. Aſſump/it Cc. by the Plaintiff as Adminiſtrator of F. L. wherein 
he /ets forth that he had formerly left ſo much Money in the Hands of the 
Defendant for the Uſe of the Inteſtate J. L. in Conſideration whereof he 
promiſed to pay it to the Inteſtate, or if ſhe died before 18 Tears old, then 
70 pay it to ber F xecutors, and ihews that he died before 18, and that he 
had not paid it to the Plaintiff as her Adminiſtrator licet fepius requi- 
ſitus. Upon Non Aſſumpfit pleaded the Plaintiff had a Verdict, and 

it was inſiſted in Arreſt of Judgment that the Action ought to be 

brought by the Plaintiff in his own Right, and not as Adminiſtraror, 
* becauſe the Promiſe was made to him; But adjudged that the namin 
* himſelf Adminiſtrator was but Surplufage, It was turther objected, 
that he ſhould have averred that the Deſendant did not pay the Money 
to J. L. during her Lite ; fed non allocarur ; for this is cured by the 
Verdict. Vent. 119. Paſch, 23 Car. 2. B. R. Hornefay v. Dimocke. 
J. Where Money due to an Iutſtate is paid to a third Perſon to be paid 
over to the Adminiſtrator, the Adminiſtrator mutt declare againſt the 
* Defendant for /o much Money received to his Uſe generall 5 and not ut Ad- 
miniſtratori; Per Holt Ch. J. Carth. 336, 337. Hill. 6 W. z. B. R. 
in Caſe of Curry v. Stephenſon. 
8. But where in the principal Caſe the Declaration was, that De- 
fendant Indebitatus fuit to the Plaintiffs William and Anne ut Aaminiſtra- 
trici of one J. S. tor ſo much Money by the Detendant ad Uſum ipſorum 
NM. and A. as Adminiftratrix Sc. ot J. S. ante Tempus illud habir 63 
recep which he promiſed to pay. Holt Ch. J. excepred to it; But it 
Was anſwered, that in this Cafe the Phaintiffs could not declare other- 
wife, for this Money was left in Caſh by the Inteftate, and Defendant 
took it after Inteftate*'s Death, and long before any Adminiftration granted. 
But aiterwards Holt held the Declaration good enough, for ic was 


no the uſual Form in ſuch Cafes. Carth. 335. Hill. 6 W. 3. B. R. 
Curry v. Stephenion. 


4 
2X 
| = : 
"1 
* 
* 
20 
„ 
er 
. 
= 
KH 
45 
* 
* 
Fe 
k 
A 
. 
31 
* 
1 
E 
3 
1 
MY 


Es * 9. Debt was brought by the Plaintiff in jure ſuo proprio fer the Eſcape 
fe · ¶ 6a Priſoner in Execution upon a Fudg ment recovered by the Plaintiff” as 
Bo- Administrator. And per Cur. the Action is ill brought, for the fartt 
the 


Judgment being in Right ot the Inteſtate, the Action of Eſcape ought 
to be in Right of che Inteſtate alſo, Ld. Raym. Rep. 36. Hill. 6 W 
3. B. R. Anon. 
10. Ia Caſe of an Executor, if he hath the Probate at the Time when 
= be declares it is well, but it is otherwiſe in the Caſe of an Adminiſtration ; 
here it appears by the Declaration that the Letters of Adminiſt ration 


= were granted after the Suir commenced, which is ill. Comb. 
Trin. 8 W. z. B. R. Martin v. Fuller. amb. 371, 
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11. One ſues as Adminiſtrator of F. S. without ſbewing that 71 
died Inteſtate, yet an Adminiſtration taken out of the Archbiſhop, Hi 
ſhall be intended to be a god Adminiſtration. 3 Wms's Rep. 300. Tr, 
1735. Tourton v. Flower & al}. a, 


(R) How Executor may be made. 
By what Will. 


Seh 1. A Wan may make an Executor by a Will Nuncupajs, 
the Seal of and he may fue. 4 0. 6. 1. Curia. , 

the Ordinary though it be not under the Seal of the Party. Br. Teſtament, pl. 8. cites 8. Canis 
But it ſhall be “ proved before the Ordinary by Teſtes and ſhall be under the Seal of the Ording 
Br. Executor, pl. 131. cites 8. C and cites 10 E. 4. 1. per Choke contra ———-* S. P. Br. T. 2 
ment, pl. 14. cites 14 Hf. 6. 5 —— — $0 if proved by the Biſhop. Ibid. pl. 3. cites 5 H. x, 1 
Br. Teſtament, pl. 16. cites S. C. accordingly unleſs it be put in Writing after, and therefore it i 
uſed to prove it per Teſtes before the Ordinary, and then to write it. 


- Ez 3 * 5 k. o * 
P 
1 - 


LE LL: 


2. If the Date of the Probate of the Teſtament be elder than fb: Du 
of the Teſtament ; the ſame Executors ſhall never have Action upon i. | 
Br. Executor, pl. 23. cites 18 E. 2. and Fitzh. Feoffments 110. BM 

3. If a Man makes F. N. his Executor and deviſes Goods to him an f 

7 N. F. to deviſe for his Soul, W. S. is Executor of theſe Goods by : 
* 1 Words as well as J. N. is. Br. Executors, pl. 98. cites 4 
All. 22. 1 
4. Debt by A. and B. Executors of the Teftament of O. againſt R 
who demanded Oyer of the Teſtament and had it, which was, Iuill tha 0 
A. and B. ſhall be my Executors and alſo that F. and K. be Coadjutirs i E 
the ſame A. and B. to diſtribute my Good ; Portington demanded Jude. s ( 
ment of the Writ ; For J. and K. are Executors who are alive and s \ 
T 

1 

( 


a ns At...! 


Se cl... 


not named, and becauſe they are only Coadjutors, and cannot adm 
niſter nor prove the Teſtament, therefore by Judgment the Writ va 
awarded good. Br. Executors, pl. 73. cites 21 H. 6. 6. 
5. But if the Words had been that F. and K ſhall have Adminiſirs- 3 
tion of my Goods, this makes them Executors. Ibid. BS; 
6. A Man made his laſt Will and did will thereby that zone ſui! # c 
have any Dealings with his Goods until his Son comes to the Age of., t 
FN Years except F. S. By this J. S, was Executor during the Minority : BW v 
Mp his Son. Cited by Rhodes J. Cro. E. 43. in pl. 2. to have been lo WW” 
K ruled in 17 Eliz. 3 
| J. And he ſaid it had been adjudged, that where one on his Deati- WW” 
bed ſaid to his Wife that the ſhould pay all and tate all, that by thi 
the was Executrix. Ibid. 
8. Teſtator made B. an Infant of four Years old his Executor, and 
by his Will appoints that F. D. during the Nonage of the Infant s f 
have the Diſpoſition of his Goods. Debt thall be brought againſt } ). 
during the Intancy, for during that Time he is Executor. Cro LE. 
164. pl. 10. Mich. 31 & 32 Eliz. in Scacc. Pemberton v. Coney. 
1 This ſhan't 9. A. deviſed a Term to B. and ſays, if C. his Wife ſuffers B. to el. 

16 be conſtrued joy the Term three Nears then fhe ſhall have all his Goods as Executriv. 
| as Condi- She is Executrix preſently, for though in Grants Eitate ſhan'c Veſt ''\ Þ 
2 the Condition precedent be performed, yet it is otherwiſe in a Wil 

as a Condi- Cro. E. 219. pl. J. Hill. 33 Eliz. B. R. Jennings v. Gower. 


tion to As. 3 . # - 1. 
bridge her Power to be Executrix if ſhe perform it not. Ibid. Le. 220. pl. 311. S. C %% 


ed accordingly by all the Juſtices though Anderſon Ch. J. at firſt held e contra. 1 
ro. Thou 
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10. Though one do not expteſly by Will name or appoint any to 
de Executor, yet if by any.Word or Circumlocution he recommends Or 
commits to one or more the Charge and Ofice which pertains to an Execu- 
jor, it amounts to as much as the ordaining or conſtituting of him or 
chem to be Executors. Went. Off. Executor 8. 

11. As, it be declare by his Will that A. B. hall have his Ge 
after his Death to pay his Debts, and ctherwiſe to diſpoſe at his Pleaſure, 
or to that Ellect; by this is A. B. made Executor, as was conceived 
by the Judges in the late Queen's Time. Went. Ott. Executor 8. 
12. And long betore that it was held, that if one do Will only 
that A. B. ſholl have the Adminiſtration cf his Goods, he is thereby made 
Executor. Went. Off Executor 8, 9. | | 

13. 7a, in the ſaid late Queen's Time, one giving divers Lega- 
cies, and then appointing that his Debts and Legacies being paid, his 
IWite ſhould have the Reſidue of his Goods ſo that ſhe put in Security for 
the Performance of his Will ; by this, without more, was ſhe an Execu- 
trix, as was held by three Jultices, viz, Manwood, Harper and Moun- 
ſon, in the Ld. Dyer's Abſence. Went. Olf. Executor 9. 

14. It A. be made Executor, and the Teftator after in his Will ex- 
prefleth that B. ſhall adminiſter alſo with him, and in Aid of him, 
here B. is an Executor as well as A. and if A. refuſe, B. alone may 
prove the Will as Executor not withſtanding it be only ſaid he ſhall 
adminiſter with A. and in Aid of him. Went Olf. Executors g. 

15. But if A. be made an Executor and B. a Co-adjutor without more, 
he is not by this an Executor with A. as in King H. 6th's Time was 
held; Nor hath ſuch Co-adjutor or Overſeer any Power to adminiſter or 
intermeddle otherwiſe than to counſel, perſuade and adviſe, Went. Olk. 
Executor 9. | | 

16 I make my Wile my full and whole Executrix of all my Cattle, Corn, 
and Moveable Goods. Teſtator ſays nothing of what thall be done 
with the Reſidue of his Eſtate, as Leaſes and Debts. Per Jones and 
Crook J. the is ſole and abſolute Executrix for the whole Eſtate, as 
well as Leaſes and Debts, and other things, tor that it is but an Enu- 
meration of Particulars, and no Exclution of any, eſpecially not mak- 
ing other Executor for the Reſidue ; But Berkley J. contra. Cro, 
C. 292, 293. pl. 3. Hill. 8 Car. B. R. Roſe v. Bartlett. 

17. The Words of a Will were, I deviſe all my Perſonal Eftate to my 
two Daughters and my Wife, whom I make my Executrix. It was de- 
clared in the Eceleſiaſtical Court that this made them all three Execu- 


trixes. Vent, 102. Mich. 22 Car. 2. B. R. cites the Caſe of Hatton 
v. Maſcue. 


_— —_——— a f — 


(S) In what Manner they may be made. 


I, A Pan may make two Executors, and thar if they refuſe two $ P. Br. 


Executor, 


others ſhall be Executors. 3 H. 6. 6. b. 
3 H 6. J. S. C. 


Brief, pl. 11. cites 8. C. 


Nn 2. And 


— — — — — — 4 


Br. Expoſitions de Terms, pl. J. cites S. C. adjudęed that th 4 1 ſt Mall 
not be Executors but upon Refuſal of the firſt. 3 Br. Condition, 10 che? S. E. er F yang 
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138 Executors. 


ard in 2. And in this Cale, ik the tuo firſt adminiſter, the two lat gay 
Debr by tbe not be Executors, nor named in Actions; But otheruule it j5 if 
our the the firſt two retuſe. 3 ID. 6. 6. b. 


Writ was 


abated, for 33 , 8 
the two laſt are not made Executors but upon Condition implied, viz, if the two firſt refuſe ; Q 


Nota. Br. Executor, pl. 9. cites S. C. See the Notes at pl. 1, 200 


This one is 3. Ik d Man makes three Executors, and commits the Adminiſt;. 
fole Ex<cu- tion to one only, whether they are all Executors, or only hy +, 
for, for... whom the Adminiſtration is limited 2 Oubitatur. 3 Þ. 6. 6, b. 
none is Er- But 19 I), 8. 8. b. is m the Aﬀirgy, 


ecutor if lie 1 
cannot ad- five, becanſe the Limitation 1s void. 
min ſter; 5 | | 
Per Martin. Br. Executor, pl. 9. cites S. C. A Man makes A, and B. his Executor: ind 
willed that B. ſhould not meddle during the Life of A. and well; for this dots nor reftes;; 
intire Power. Br. Executor, pl. 155. cites 32 H. 8. _ 

Though in the Premiſes of a Will two be made Executors jointly and equally, yet there may be 
a Previſo that one ſhall. not meddle during the other's Life, ſo as they ſhall be Exccutots 4. 
ceſſive y, and not jointly ; And thus alſo to other Purpoſes aforeſaid, a ſubſequent Clauſe or P 
may make the Partition and Diviſion of Authority. But if the Proviſo or Clauſe ſubſequent he 
merely contrary to the Premiſles, it will be void; As where two were made Exccutors, with a Pra. 
viſo or Clauſe that one of them ſhould not adminiſter his Goods, this was held void for Repugnancy 
by Brudenel and Eng-field J. but Fitzherbert J. was of the Mind that it was not void, nor wes. 
ly repugnant, for the other * join in Suits though not adminiſter ; And Juſtice Shelly wa. gf 
a third Opinion from all the reft, viz. that there was a Repugnancy, but the laſt Clauſe ſhould con. 
troul the Premiſſes ; and ſo this one only ſhould be Executor. Went. Off. Ex. 13, 14. 


hie 


D. 43.5 p. 4 A Man may make one Executor tor Part, and another Efe 
S.P. ctitor tor the Relidue, Y. 17 Id. B. Auſtree againſt Audley. 


a5 one Exe- 
cutor of his Plate, and another Executor of his other Goods, and other Executors of his Debts, ard 


may make the one his Executor of his Goods in one “ County, and another of his Goods in another 
County. Br. Executor, pl. 2. 19 H.8, 3. per Fitzh. So one Executor of his Goods in 3, 
and another Executor of his Goods in S. Ibid. pl. 155 cites 32 H. 8. 

* 8. P. per tot Cur. 2 Sid. 114 in an Anonimous Caſe. 1 Sid. 101. S. P. accordingly, by 
adds a Quære, in Caſe of Hammond v. Moore, | 8 


5. A. conſtituted B. and C. his Executors, and if they wowld ni tai: 
upon them the Executorihip, then he appointed D. and E. and ate: 
B. and C. refuſed. By this D. and E. are Executors, and B. and C. 
are not; So that in Actions brought tor Debts of the Teſtator, B. and 
* need not join or be named. Went. Off. Ex. 10, 11, cites 3 H. 6 
ol. 6. | 
6. Teſtator wills that A. and B. ſball be his Executrix, and that f. 
and K. fhall be Exetutors of A. and B. to diſpoſe of his Goods. They ait 
all Executors. D. 4. pl. 10. Marg. cites 21 H. 6. 6. b. per Paſton. 
© C. cited 7. Note per Brudenel and Englefieldp# if a Man makes B. and C. hi; 
D. z. b. 4. a. Executors, Proviſo that B. ſhall not adminifter, this Proviſo is void, for 
pl. 7 Trin. this reſtrains the Power of Executor. But per Fitzh. this is a goo! 


10 H. 8. — |; | : . n . aha, ar 
he though Proviſo, and B. may bring Action, but not adminitter ; Quære ind. 
in the Pre- 


iſles of a 
Will two be made MN and equally, yet there may be a Proviſo that one ſhall not mes: 
0 


dle during the other's Life, ſo as they ſhall be Executor ſuccelhvely and not jointly. Went. 08, 
Ex. 13. cites 32 H. 8. Br. Executor, 55. 


Br. Executor, pl. 2. cites 19 H. 8. 3. 


8. A. made B. and C. Executors, and adds, I will that C. ſpall pus 
my ot her Executor all ſuch Debts as he owes me, before he medal: with 
any thing of this my Will, or take any Advantage of this my Wil. 
for the Diſcharge of the ſame Dehts, tor there I have made him one o 
3 I. 
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Executors. C. cannot adminiſter or be Executor before he pays 
he Debts, and pleading Payme at is not ſufficient ; Bur he muſt ſhew 
Acquictance of the Co-Executor and alſo ſthew in Certainty hat 
Debts they were. 3 Le. 2. pl. 6. Mich. 1 & 2 P. & M. Staplet on v. 
True lock. * 3 | 
a A. deviſed that if his Nie ſuſfer B. to enjoy Bi. Acre for three Went. Off 


Years, (BI. Acre being Part ot her Jointure) then the thould be his Ex- Ex. 11. cites 


ecutrix. Per all the Juſtices, except Auderſon, = bor r. _ 9 57 Ra 05 
trix preſently betore the three Years expired, and that by Diſturbance ge Judged 
of B. by the Wite within the three Years che Executorthip mall be exccht 1d. 
determined, and transferred from her to B. Dyer 4. pl. 8. Marg. Auder ion. 
paſch. 23 Eliz. C. B. Alice v. Frances. | 5 

10. A Man by his own Election cannot renounce for one Part, and Or be ſed 
continue Executor tor other Part, nor can Executor bring Action as Acmint- 


ſtrator. 
Adminiftrator. Brownl. $2. Mich. 15 fac. Anon. Cro. E. 41. 


Anon. Cites 
D. 3. and Br. Executor 155. 


11. It is uſual to make one or more Executors conditionally, zhat 
ey put in Security to pay Legacies, or in general to perform the Will; 
nor was it ever doubted, as I think, but that this was good; yet IL 
{ſhould adviſe that ſuch Condition be plainly thus expreſſed, viz. either 
thus, that if J. F. do put in Security, &c. by ſuch a Day, then he ſhall 
be Executor, elſe not; or thus, viz. to make him Executor condition- 
ally, that before he do adminiſter (Funeral perhaps excepted) he ſhall 
put in ſuch Security, elſe perhaps, he being Executor til the Condi- 
tion broken, in that mean Time he may have diſpoſed of all, or moſt 
Part of the Teſtator's Eſtate, Went. Off. Ex. 11. 
12. A Man may make A. and B. his Executors, and that A. ſpall not The Time 
intermeddle during the Life of B. Fin. Law, 8vo. 168. may be li- 


8 2 mited when 
he ſhall firſt begin to be Executor, and that either certainly, or upon ſome Contingency. Went: 


Off. Ex. 10, 


13. A Man may make A. Executor touching Goods in D. and B. Exe- See D. 4. 


cutor touching Goods in S, Fin. Law, 8vo. 169. 1. _ 
itherber 
J. accordingly, but Engleficld J. contra. 


14. One may appoint the Executor of A. to be his Executor, and then 
| he dies betore A. dies, he is Iuteſtate until A. dies. Wear. OF. 
X. 10. | 
15. Executor may be made conditionally, and the Condition may be 
either precedent or ſubſequent. Went. Oll. Ex. 11. 
16. A Man may make ſeveral Executors, one quoad Things Real, 
the other quoad Things Perſonal, and may divide rhe Authoricy, 


yet quoad Creditors they are all Executors, and as one Executor, 


and may be ſued as one Executor. Cro, Car, 293. pl. 3. Hill. 8 Car. 


B. R. Roſe v. Bartlet. 
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(T What Perſons may have Executors or Admi- 
niſtrators. 


1. 14 El. 309 76. no Administration committed bf a 331 
* becauſe he was Actaint. | 


As cf Obli- 2. Feme with Conſent of her Baron, may make Erecutor Ok things 
Bion made yyhich the Baron ſhall not have by her Death, 18 E. 4. 11. h. 


to her dur- 
ing the Coverture and of Paraphonalia, viz. her Apparel. Br. Teſtament, pl. 15. Cites 8. C ge 
Vavilor. 8 


A Monk 3. An Abbot cannot make Executors. 18 E. 4. 16. 
profeiſc 


cannot make Executors; becauſe he is a dead Perſon in Law. Per Babington Ch. J. Br. Teftamey 
pl. o. cites 4 H. 6 31. But Crooke ſays Quere if a Monk be made Executor, whether he may nat 
make a "Tettament for the Advantage of the firſt Teſtator, fo as ſome Per ſons be Authorized to fl. 
for the firſt Teſtators Debts. = 


Br Execu- 4. A Feme may make an Executor with the Aſſent of her Baron, 
tor, pl. 131. 4 9. 6. 31. b. 


refers to the 


8 C.-—— Br. Teſtament, pl. 9. cites 8. C. but See pl. 2. and the Notes there. 
tor, pl. 5. cites 8. C. 


Fitzh Exec. 


Debt by W. 5, A Feme Covert may make an Executor of Goods, which ſj 


2. HO as Executrix without his Aſſent it he will agree to it atterwatds, 


tament of 1 D. 6. 31. b. adjudged; 
A tis Femme 6. But a Feme Coverr cannot make an Executor without the 


1 Allent ofthe Baron. 4 Rep. 51. b. Dgnell's Caſe. 4 Þ. 6. z1.b, 
ot ne le admitted; | 


tament of 
H. B. againſt the Defendant of 20 1. upon Obligation of the firſt Teſtator H. B. Rolf ſaid a Fen: 
Covert cannot make a Teſtament. But per Babingron Ch. J. a Feme Covert * by Licence of hc: 
Baron may make Executors, ſo that if the Baron agrees to the Teſtament this is good enough; 
and the Ulcr of this Action is a good Agreement of the Baron by Matter of Record; For a Fen: 
Covert may have Advantage of Things; As if a Man binds himſelt by Obligation to a Feme Cover, 
the Obligation is good. But Martin |, held ſtrongly againſt it. But notwithſtanding this, the U. 
tendant was awarded to anſwer over; Quod Nota. And Brook ſays it ſeems to him that it is goo! 
res ſon that ſhe ſhall make a Teſtament as here, becauſe ſhe was Executrix of another, and none cn 
have * due to the firſt Teſtator, it ſhe ſhould not make a Teſtament, Br. Teſtament, fl. 
Cites 4 H. 6. 31. | 

* $. P. by which the Aſſent was traverſed. Br. Teſtament, pl. 21. cites 5 E. 2. 26 E. 4.4"! 
Fitzh. Deviſe; 24. and Ver. Nat. Br. -And alſo if Executor of the Feme after her Death prov: 
the Teſtament with the Aſſent and will of her Baron, this is good. Ibid. But it was faid for 
Law 34 H. 8. that it the Baron after the Death of his Wife commands the Probation of the Tet 
ment, this is not good, and the Teſtament ſhall never take effect, and ſo it was put in Ure the an! 
Year at St. Albans. —— Br. Deviſe, pl. 34. cites S. C,-—lIbid. pl 11. cites 12 H. 7. 22, 2 % 
S. P. by Keble, quod Fineux Ch. J. conceſſit. 


1 Who may be Executor. 
— 


Went. Of, 7. A Mayor and Commonalty may be Executors. 12 E. 4 
Ex. doubts U. admitted, 


this Point 


as to Corporations compound, or conſiſting of divers Perſons. Firſt, Becau ⁊ they cannot be Fes | 
fees in Truſt to the Ule of others. 2dly, They are a Body framed for a ſpecial Purpoſe. 500% 


They cannot come to prove a Will, or at leaft to take an Oath as others do. 
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Executors. 141 
A Fryer profeſsd may be Executor with his Prior. 7 I), 4. A Man may 


be an Exec- 

2. b. N | : 1 a . 4 5 cutor not- 
; ino his Profeſſion; For this is a Thing Spiritual, as it was agreed there. But the Executor 
withſtanding ing es of his Sovereign as it ſeems; For he cannot maintain Action bur in the Name 


ae his Sovereign, as it is ſaid elſewhere. Br. Nonability, pl. 2. cites 3 H. 6. 23. 


9. A Monk may be Executor without Aſſent of his Sovercign, A prend 


R 18 6. profeſs'd 
3 9. 6. 24 b. D. 4 on 5 , may be Exec- 
cutor and may ſuc Debtor if his Sovereign joins with him, but not otherwiſe. Br. Executor, pl. 


68. cites 19 H. 6. 25, —— Ibid. pl. 75. S. P. cites 21 H. 6, 30. —— Br. Nonability, pl. 18. cites 
g C. 


10. A Villein may be Executor td another. 18 0. 6. 4. Went. Of, 
8. P. — Co. Litt. S. 191. and Co. Litt. 124. a. S. P. — Roll Rep. 147. cites 22 H. 6, 


4. b. 8. P. 


11. And the Lord cannot take the Goods from him, for Lutt. S. 192. 


he has them to the uſe of the Teſtator. 18 Þ, 6. 4. 38 


| Litt. 124. a, 
. Roll Rep. 147. cites 14 H. 6. 14. S. P. 


12. A Feme may make her Baron Executor of Goods which 51. way 
the has as Executrix, if he will accept it. 4 D. 6. 31. make her 


own Baron 

her Executor, and if ſhe dies he ſhall have Action thereupon. Br. Executor, pl. 98. cit&s 
39 H. 6. 24. S. P. For otherwiſe none may have Repovery, of an Obligation, Recognizance 

c. which were to a Feme dum ſola fuit, nor of Goods of the Feme carried away before the Co- 
verture, and theſe the Baron may demand as Executor, but not as Baron; and theſe ſhall go as to the 
Executors, and not as to his own Uſe; Per Priſot and Chocke ; and therefore by them Action 
well lies tor the Baron as Executors of his Feme by her Teſtament. Br. Teſtament, pl. 10. cites 
39 H. 6. Ne Note per Keble, That a Feme Covert who was Executor to another Man before 
may make Teſtament and make her Baron, or another her Executor to recover the Debts of the firſt 
Teſtator, or her own Debts due to her before the Coverture; which Fineux Ch. . agreed, and 
that ſhe may do it without the Aſſent of her Baron, and likewiſe of Things whereof ſhe had not the 
Poſſeſſion; but of Things in Poſſeſſion ſhe cannot make Teſtament without Aſſent of her Baron. 
And it the Baron prove the Teſtament this is a good Proof of his Aſſent; quod nota. Br, Teſta- 
ment, pl. 11. cites 12 H. 7. 22, 23, 24. 


13. If a* Monk be made Executor he with his Abbot may bring Action * S. P. and 


of Debt as Executor; For it is a Thing Spiritual to be Executor. Wa 
Br. Nonability, pl. 42. cites 7 H. 4. 2. a Releaſe 


or Acquit.. 


; K rance Con- 
cerning it; and it ſhall be good in Law. Br. Executors, pl. 115. cites 21 E. 4. 13. 


14. Raviſhment of Ward by two Executors whereof the one was a 


Prior and the other his Cotifrere, and it was pleaded in Diſability, be- 
* cauſe he was a Fryer profeſs d. Per Thirsby he may be Executor 
wich his Prior, by which &c. Thirn [rul'd the Defendant to] 


anſwer, quod nota, Br. Nonability, pl. 11. cites ) H. 4. 2. 
15. Feme Covert or Monk may bring Action alone without the Baron 
and Sovereign; for it is to anothers Uſe. So of Executor who is out- 


law'd, this is no Diſability as Executor. For [it is] to another's 
* Uſe, Per Fairfax, quod ny Ch. J. conceſſit; And per Jenney, 


It you are indebted to me, and I make your Villein my Executor and 


| die, and the Villein brings Action as Executor, he thall not be diſ- 


abled by the Villeinage; and this was the Opinion of all the Court. 
But the Cafe of the Feme Covert was deny*d, but the Caſe of the 


| Monk was not deny*d, Br. Nonabilite, pl. 38. cites 21 E. 4. 49. 59. 
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So of an 16. It was adjudged that an Executor outlawed may maintain Ag = 
Adminiſtra- {gx the Debt of the Teſtator. Theloal's Dig. of Writs, Lib. 1. cap 


Nensbinp 15- S. 16. cites 4. H. 6. 14. and Hill, 21 H. 6. 30. and Mic 
ingly. | 


pl. 18. cites 21 E. 4. 49. Accor 

21 H. 6. 30. | 

by all the Juſtices, Br. Executor, pl. 75. cites S. C. Cro C. 9. Paſch. 1 Car Co 
the S. P. admitted Went. Off. Ex. 106. S. P. S. P. Becauſe the Suit is en AL. 
Drait, viz in the Right of the Teſtator. and not in his own Right. Co. Litt. 128. a 8 8 
And alſo becauſe the Perſon, whom he repreſents has the Privilege of the Law ; and not ſuing f. 
himſelf, where he has the Advantage of another where that is no Objection to his Repreſentati > 
is no Objection but he ſhould be anſwered, Gilb. Hiſt, of C. B. 159. cap. 19. 1 


— 


17. An Infant may be Executor, and may make a Releaſe or A. 
uittance concerning it; and it ſhall be good in Law. And the Re. 
fo is inaſmuch as it they ſhall be Executors, it is reaſonable that they 
may do that which appertains to Executors to do. Br. Executors pl 
115. Cites 21 E. 4. 13. POT 
18. An Action of Debt was brought by an Executor, the Defendan 
pleads an Outlawry in the Perſon of the Executor, and demands Jade. 
ment it he ought to anſwer his Writ; the Plaintiff demurs in Law 80 
that Plea; and Judgment was given, that the Detendant ſhould anſye; 
over. Brownl. 55. Anon. Hill. 36 Eliz. 

19. If the next of Kin are attainted of Treaſon and Felony, or hays 
other lawful Difability, Adminiſtration is not to be granted to then 
but to ſuch as are lawful Friends, 9 Rep. 39. b. Trin. 42 Eliz, in 
Henſloe's Caſe. 

Papiſt Con- 20. A Popiſh Recuſant convict is diſabled to be an Executor, a4. M® _ . 
vict cannot miniſtrator or Guardian, by the Statute 3 Fac. 1. cap. 15. H. 22. 1 
11 


be an Exe- 


cutor; But otherwiſe he may Per Holt Ch. J. 12 Mod. 306. Mich. 11 W. z. 


A Feme 21. 3 Fac. 1. cap. 5. S. 10. Every married Woman, being a Popib 
Popiſh Re- Recuſant convilt (her Husband notwithſtanding convicted of Popiſh Rety- 
pt) on fancy) which ſpall not conform herſelf, but ſhall forbear to repair to ſun 
another Church or uſual Place of Common Prayer, and within the Year receive the 
were made Sacrament by the Space of one Year next before the Death of her Husband, 
Executors, hall forſeit the Profits of two Parts of her Fointure, and two Parts & 


edgy (ber Dower, and be diſabled to be Executrix or Adminiſtratri of her Hy 
nied her to band, and to have any Part of her Hysband's Goods. 


«7 

* 
s 
l 
* 


to be Executor. 6 Rep. 67. b. per Curiam. Mich. 4 Jac. C. B. u 
Sir Moyle Finch's Caſe. 
S. C cited 23. Adminiſtrator brought Debt on an Obligation, the Defendant 
Cro. C.9. pleaded that the Plaintiff was Alien, born under the Allegiance I 


IS es 10 th ; Adjudged upon De hath: 
A ioeq, King of Spain, Enemies to the Queen Iged upon Demurrer th 
ay Ilten ſhould anſwer. Cro. E. 683. pl. 16. Tria. 41 Eliz. C. B. Brock 
whatſoever y. Philips. 

may be Exe- : | : | : 
cutor; Cited by Bridgman Ch. J. Cart. 191. as 11 Jac. Sir Stephen le Sure's Caſe. _—— And I: 


192. Paſch, 19 Car. 2. in Caſe of Richfield v. Udall, — held, that an Alien Enemy Et. 
cutor may bring an Action, and he may not be barred. And Ibid. 193. the ſame was agreed fet 
Cur.— S. C. argued Cart. 48. Trin. 19 Car. 2. C. B. | | 


th | g | 
cited to have been ſo held, N 
22, By Eccleſiaſtical Law one under the Age of 1). is not admitted N 


24. An excommunicate Perſon cannot ſue, that is, proceed in Su N 
as Executor till he be abſolved, there being Danger of Ex communis. 
tion to all that converſe with him; but this makes not a Nullity 1 
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dis Executorſhip, nor overthrows the Suit, hut ſtays it only trom pro- 
Teeding untill Abſolution. Went. Off, Ex. 17. | 
25. Whether Corporations compound, or contitting of divers Perſons, 
may be made Executors or not, I doubt, Firſt, becauſe they cannot 
be Feoſſees in Truſt to others Uſe; adly, They are a Body tramed 
(Or a Special Purpoſe. Thirdly, They cannot come to prove a Will, 
or at leaſt to take an Oath as others do. . Went. Off. Ex. 17. 
26. An Alien born may be Adminiſtrator and have Adminiſtration of S. C. cited 
Leaſes as well as other Perſonal Things, becauſe he has them en her 7 1 _ 
Auter Droit, and not to his own Uſe; Reſolv'd per tot. Cur. Cro. C. 115 MIT 
8. 9. Paſch. 1 Car. C. B. Caroon's Cale. ] a 
27. Portion to be laid out in Land to the Uſe of the Wife and Iſſue, 
the Remainder over, Wiſe dies before the Purchaſe, and the Iſſue dies 
leaving Executor the Money decreed to the Executor. Chan. Rep. 3o. 
= 4 Car. 1. Ferrers v. Ferrers. 
, = 28. The Bill tuggeſted, that the Defendant did endeavour to ſet up 
2 Will, pretended to be made by one that died in the great Sickneſs 
in London, and that the Defendant was Executor of it; Whereas there 
was no ſuch real Vi, but obtained unanly, aud that was comeſted in the 
Spiritual Court; yet the Defendant in the Interim being inſolvent, endea- 
doured to get in the Debts due to the Eſtate. The Detendant demurred, 
for that the Bill contained no Equity, and the Suggeſtion of Inſol- 
vency might be made againſt every Executor. Bur the Demurrer was 
* over-ruled ; and upon Motion it was ordered, That the Debtors to the 
* Defendant's Eftate ſhould forbear to pay any Money till the Matter ſettlid 
in the Spiritual Court, Chancery Cafes 75. Paſch. 18 Car. 2. Small- 
piece v. Anguiſh. 3 | | 
* 29. Outlawry is no Bar to the Suit of an Executor in Chancery, be- 
* cauſe he ſues en Auter Droit; Per Ld. Keeper North. Vern, 184. pl. 
* 183, Trin. 1683. Killigrew v. Killigrew. | 
* 30, The Ordinary cannot retuſe Probate to an Executor becauſe a Comb. 18s. 
* Bankrupt, as Incapax &c. becauſe the Teftator has thought him a 5: C. held 
proper Perſon to be intruſted with his Affairs; neither can the Ordina- 3 
ry inſiſt upon Security, and a Mandamus lies to make Probate. 1 Salk. on: Milis's 
36. pl. 1. Mich. 3 W. & M. in B. R. Hills v. Mills. Caſe. S. C. 
* | | Ag held accord- 
* ingly, where he became a Bankrupt after his being made Executor — 12 Mod. 9 S. C. accord- 
* ingly — Nor can the Ordinary in ſuch Caſe commit Adminiſtration to any one. 1 Salk. 299. pl. 
11 Mich. 10 W. LIP King v. Raynes.——3 Salk. 162. pl. 8. S. C. Carth. 459. S. C held 
* accordingly ; but Ibid. 458. adds, Thar thoſe concern'd for the Infants Legatces exhibited a Bill in 
Canc. againſt W. the Executor, and the Court enjoined him from intermeddling with the Aﬀers, any 
* further than to ſatisfy the Legacy given to himſelt ; for in Equit he is but a Truſtee for the In- 
f _ ; _ 7 precious * the Court of Chancery will compel him to give Security 


t 
5. 31. An Action upon the Caſe was brought by an Executor for Work 
e done &c. by his Teſtator an Alien, if the Action attached in kim be- 
ſore the breaking out of any War between the two Nations, and ſo he 
died beſore he became an Alien Enemy, he might have an Executor 
and the Action though brought by his Son who is Executor though 
an Alien ex Auter Droit, hall be maintained. Skin. 390. "pl. 18, 
Mich. 5 W. & M. in B. R. Villa v. Dimock. 

32. Marriage by a mere Layman, and Cohabitation will not intitle 
the Man to Adminiſtration to the Woman. 1 Salk. 119. pl. 14. 4 Juli 


ui: I 9 Ann, at the Court of Delegates in Serjeant*s-I . 
don v. Could. 5 ] nn, Fleet. ſtreet. 


33. But 
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1 


S. P. 1 Salk. 24. But it an Executor become Non Compos, they May; becauſe it i, 
N a natural Diſability. x Salk. 299. pl. 11. Mich. io W. z. The 
d. io Hills King v. Raynes, 

v. Mills 

ſeem'd to be agreed. 
it muſt be ad Uſum & Commodum of the Executor, ſo the granting of Adminiſtration becay(e of th 
oy Sg being a Bankrupt is a Nullity, & ipſo facto void. 12 Mod, 9. Mich. 3 W. & M. Bi 
V. I11S, 


Where there is a natural Diſability, there is a Neceſſity of doing it, bur 
+ Hill 


25. Popiſb Recuſant conviEt made his Wife a Popiſh Recuſant hi, 
Executrix, and the Spiritual Court would ſuffer her to prove the Will 
Bur a Prohibition was granted upon Stat. Eliz. cap. 4. S. 22 
[3 Jac. cap. 5. ] For ſhe is diſabled by the general Clauſe, and not ens. 
bled by the Proviſo. 6 Mod. 239. Mich. 3 Ann. B. R. Ride v. Ride 


WF | 
* nn... 


(C) What Things Executor ſhall have, and not 
the Heir. 


[Things touching the Realty.] 


The Rea- 1, F a Deviſe be of Land to one and his Heirs of his Body for 
— 500 Years, this a Leaſe for Bears, and therefore the Execu: 
Eftare Tail tox ſhall have it, Co, 10. 87. Loveis's Cale, 


cannot be 
of a Term, Ibid. 


2. All Leaſes for Bears the Executor ſhall have. 
3. The Execntors ſhall not have the Deeds which concern the 
Inheritance, but the Heir. | 3 
By Brian 4 And ik the Charters are in a Cheſt, the Executors ſhall bait 
and Jerny the Cheſt, and the Heir the Charter. 18 E. 4. 3. 


the Heir 
ſhall have a Cheſt of Charters of his Anceſtor, for the Cheſt is of the nature of the Charters, bu: 


Billing, Choke and Littleton contra, for the Executors ſhall have them. Br. Charters de terte, f. 
66, cites S. C. and M. 43 E. 3. 24. 


Bur he ſhall 5. Tf the Teſtator recovers in detinue for Deeds in a Box, the Ctt: 
— cutor ſhall have Execution of this and of Damages and Colts, did 
before tuch not the Heir. 19 E. 4. 6. b. adjudged. 


time as the 
Heir has had Scire Facias of the Charters. Br. Executor, pl. 139. cites 19 E. 4. 5. 6. 


6. But if Teſtator recovers a Deed in ſpecial, the Heir ſhall halt 


Execution Of it and of Damages it the Deed cannor be had. 19 E. | 


6 


4. . 
» Fitzh. 7. Ik a Cheſt with Charters be incloſed or [ * faſtened up ſcales" 


Co locked) the Deir ſhall have the Cheſt, but ik it be not + incloſed the 
22 Executor ſhall have the Cheſt. 41 E. 3. 2. 14 Þ. 4. 30. 
tBr. 


Charters de terre, pl. 13. cites S. CS, P. Br. Executors, pl. 97. cites 36 H. 6 2627 — 
Treſpaſs does not lie of a Cheſt with Evidences by the Heir againſt the Executor of his Father | ö 


for they may havethe Cheſt and retain it, and deliver the Evidences to the Heir, Quere if 
Cheſt be incloſed. Br. Executor, pl. 145. cites 43 E. 3. 24- 
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1 — ene, e een Br. . 
Man delivers a Charter td another, to redeliver ro him and Mg 
Mak bs qo no Title to the Land, his Peirs (hall not have this ef '<i'<: 


pl 72. cites 


harter but the Exccutor, becauſe this was but Chattle in him $ c 
Cut Land. 9 I. 6. 58. Curia. Fitzh De- 


tinue, pl. 


7 cites 8. C. 


9. Tf a Man he bound to a ſole Corporation and Sncceſſor, where 
the Succeſlor cannot take, n £06 word Sticceſior is void, and 
Executor ſhall have it. 20 C. 4. 2. 
0 Erccutors and Admimiſtrators ſhall have a Rent Charge, 
villien and Ward of Body which Teſtatar had tor Years, as 
Allignees n Law. D. 3 c 4 Ya. 149. 37. | 
11. The Erecutor ſhall have Reliet due to the Teſtator. D. 3 
A. 140. 37. 3 | | 
4D Tf a Man ſeiſed of a Ward dies, his Exccutors ſhall have Wome Off. 


it 7 I), 4. 43. : xecutor, 52 
1 3. P. Debt it was agreed that where a Man recovers Land by Real Orig. is 
Action or mixt and Damages and dies, the * Heir hall have Execution © Eigne. 
% Land, and the Executor Execution of the Damages. Br. Executors, 
pl. 32. cites 43 E. 3. 2. | hen | 

14. In Treſpaſs, it 1s a good Plea that J. F. was ſeiſed of the Houſe 
and made him Executor, by which he entered and took the Chit in the 
Declaration. Per Thorp the firft Poſſefion of the Good's and Cheſt is in 
the Executor, though Evidences are in the Cheſt, for they cannot know 
what is in it, till it be opened, and if Charters are in the Cheſt the 
Heir may have thereof an Action of Detinue, but not Treſpaſs, quod 
Curia Conceſſit. Br. Treſpaſs, pl. 3 26. cites 43 E. 3. 24. 

15. K. ſeiſed of Land in Fee made a Leaſe for Jears rendering Rent, 
and afterwards deviſed this Rent to a Stranger and dies. The Stranger 


| is ſeiſed of the Rent and dies. It was held clearly that the Fxecurors 


of the Stranger ſhall have this Rent, and not the Heir, becauſe their Teſ- 


* tator had no more than a Chattel. D. F. b. pl. 1 Mich 26 H. 8. 


* 16. If a Man be ſeiſed of an Advowſon in Groſs, or in Fee appendant E N. B. 33. 
* unto a Manor, and the Advowſon vids, and he dies, his Executor fhall P) in che 


* preſent, and not the Heim, becauſe it was a Chattel veſted and ſevered 1e Netes 


from the Manor. F. N. B. 33. (P). 


3. 3. 21 H. 6. 9 33 H. 6. zz. 9 E 4 39. 


there (f) 
Cites 21 H. 


F. N B. 33. (P) in the new Notes there (30 


cites 9 H. 6.33. 4 E. 3. 2. contra. 39 E. 3. 21. contra, fed 44 E. 3. arcordant. 


17. Leſſee for Life of a Manor ſeiſes an Eftray and dies before the 


1 Vear andDay paſſes. Executor ot Leflce thall have it. Mo. 11. pl. 
43. Hill. 4 E. 6. Anon, 


and ſets up his Coat Armour, and the Vicar or Parſon removes 
carries them away, an Action 


18. It Executor lays a Grave-Stone on the Teſtator in the Church, 


ar or 1 | them, or 
on the Caſe lies tor the Executor or the 


Heir; Per Coke Ch. J. Godb. 200 cites 6 E. 6. 


. that the Grantee and his Heirs might dit 


19. A Rent for 40 Tears was granted to B. with Clauſe of Diſtreſs, 
rain tor it during the Term. 


It was ruled that the Executor ſhould have the Rent and diſtrain for It, 


and not the Heir, Cro. E. 644. pl. 50. Mich. 40 & 41 Eliz, B. R. 


Darrel v. Wilſon. 


ar after. The Executor ſhall have the 


20. Leaſe to A. and his Heirs and Ans during his Life and one 
ſaid Term atrer A's 


4 though the Term was not limited to him; Per Manwood: 
2 Le. 


6. pl. 5. 16 Eliz. C. B. in Cranmer's Cale. 


P p 21. Leaſe 


3 
a 


7.21. 44 E. 
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21. Leaſe to A. ſer Tife, Remainder for Years to his Heirs ; The R. 
mainder is in Abeyance till A's Death, and then it ſhall veſt in * 
Heir as a Purchaſor and as a Chattel, and ſhall go to the Executor * 
the Heir, and the Leſſee for Lite cannot meddle with it, tor it is not 
in him; Per Dyer Ch. J. 3 Le. 23. pl. 49. Hill. 14 Eliz. C. B. ® 
Cranmer's Caſe, | | | 

22. If a Term be deviſed to one and the Heirs Miles of his Body, bi 
Heir ſhall not have it but his Executors, for a Term is no more than 
a Chattel, nor can it be intailed, and ſuch Deviſee may alien the Term 
it he will, and fo it was adjudged in Peacock's Caſe, 13 Ey, 
B. R. and refolved by Anderſon and Walmiley 31 Eliz. being regs. 
red to them out of Chancery, in Caſe of Higgins v. Mills, 10Reg 
8). a. b. in a Nota of the Reporter, at the End of Lovies's Cafe, © 

23. The ſame Perſun was Heir and Executor, and as Heir and Exec;. 
tor brought a Writ of Error on a judgment in a Qaare Iinpedit, ans 
the Judgment was reverſed, but it was not faid at whoſe Suit, yi; 
v hether as Heir or Executor. Cro, E. 324. pl. 16. Paſch, 36 Elj; 
B. R. Pipe v. the Queen. | 

24. It a Man recovers in Qua. Imp, and dies, the Queſtion is, why 
all have the Preſentation, whether the Heir or the Executor? be 
Windhm J. ſed nemo reſpondit. Goldsb. 55. pl. 8. Trin. 39 Eliz, 

25. Rent-charge to A. for the Life of B. and halt a Year after, 95. 
alle to A. his Heirs and Executors ; If A. dies, lis ing B. the Heirs 9 
A. ſhould have the Rent; But if I grant an Annuity for Life and 20 
Years after, theſe are two ſeveral Grants, and the Executor hall hai; 
ir alter the Deceaſe of Tenant for Life. Brownl 19. Paſch, 17 ja, 
Mordant v. Watts. 

26. If a Man has a Bond, Statute or Recognizance for Warrant, 
or enjoying of Lands, or treeing or ſaving harmleſs from Incumbranizs 
in general or particular, and ſells the Land, and beſides aſſigning ſuch 
Bond &c. by Letter ot Attorney to the Vendee, makes the Vendee Ex. 
ecutor quoad the Bond Ec. the Vendee by this being made Executor is 
better iecured than by the Aſſignment, becauſe now by being made Ex- 
ecuror none but he can releaſe or take Benefit thereof; But Quere i 
the Vendee, his Executors and Aſſig us, may be made Executors fo as that 
Security ſhall go ro them one after another without a renewed making 
of Executors. Went. Off. Ex. 12, 13. 

27. Covenant to enjoy Lands of Inheritance free of certain Incumbranct, 
if broken in Teſtator's Lite the Action ſeems accrued to the Executor, 
becauſe Teſtator was to recover Damages tor the Breach, and he being 
to thoſe Damages as Principal, and not as Acceſſary in that Action, 
the Law has caſt that Action upon the Executor. Went Off. Ex. 65. 

28. Alter Corn reaped, and before the Tithe ſet cut, the Inheritor of the 
Tithe dies; It feems the Executor, and not the Heir, ſhall have tt 
Tithe atter fer our. Went. Off. Ex. 60. 2 

29. If one have a Leaſe for three Lives to him and his Aſſigns, this“ 
no Chattle, nor ſhall go to the Executor nor to the Heir, but to him 
who firſt enters and claims it as an Occupant, if no Aſlignment be n 
the Lite of the Leſſee made; Contrarily of a Leaſe for many Years! 


three, or more or leis ſo long live, this is a Chattle and ſhall go to tit 


Executor. Went. Off. Ex. 54, 55. 


zo. If a Cy holder makes a Leaſe for a Tear, this is a Leaſe by the Þ 
Common Law and not cuitomary, and ſhall be accounted Aſſets ia de 
Hands of the Executors ot the Leſſee. Poph. 188. Mich. 2 Car. B. R. 


Anon. 


31. Can 


. ea uot ou 


46%. Trin. 
: General. 
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1. Grantee of Rent in Fee takes. a Leaſe for Tears of the Lands, out 
of which &c. and dies, the Executor ſhall have the Land and the 
Heir cannot have the Rent, per Hutton J. Lit. 59. Mich. 3 Car. 
C. B. in Caſe of Peyto v. Pemberton. | 3 

22, 3ooo |. was Articled by the Husband after the Death of his x Forn.. | 
Wite (with whom he had 15001. and by whom he had two Daugh- _ gre 
ters) to be ſecured for the two Daughters, by a Purchaſe of Lands or „ Nee a-d 
Leaſes of Lands, and paid to them ar their Ages of 21 Years or Mar- Cuthbert. 
riage. The Court was ot Opinion that it the Money had been laid S. P. 
out in Lands purſuant to the Articles, and the Children had died be- 
{ore the time of Paymen:, the Lands would have gone to the Heir, but 
being in Money would go to the Father and his Executors and Admi- 
niſtrators. N. Ch. R. 36. 14 Car. 1. Wentworth v. Young. 

23. Executor of a ortgagee ought to be a Party where the Heir 
ſues to have the Money paid, or the Mortgage torecloled, Chan. 
Caſes 51. Paſch. 16 Car. 2. Freak v. Hearley, | 

34. The Heir of the Mortgagee exhibited a Bill to have the Mortgagor 
redeem, or elſe be forecloſed. The Detendant demurred becauſe the Exe- 
cutor who might have Title to the Money, was not Party; and the 


* Demurrer allowed. 2 Freem. 180. pl. 245. 12 May 16 Car. 2, Freake 


v. Horſely. | | 
35. The Teſtator lent 1400 l. to one P. and took a Mortgage of Lands 


to him and his Heirs in Fee, defeaſanced to pay the ſaid Mortgage Money 


to him his Executcrs or Agnus. This Court declared the Mortgage 


ö Money belonged to the Executor and not to the Heir. Chan. Rep. 
254. 17 Car. 2. Stanley v. Mandeſley. 


36. Grant of Rent in Fee, Proviſo that Grantee retain. till ſatisfied of Sid. 223, 
the Profits, the Power of Entry is an Inheritance and Deſcends to the 224. pl. 13. 
Heir, but when Entry is made it is but a Chattle Intereſt in the Land, e Sc 
which ſhall go with the Arrears to the Executors, 1 Lev. 171. Trin. 79 
17 Car. 2. B. R. Jemor v. Cooly. that this w 


only by way 


3 of Penalty, and therefore ſhould go to the Executors as Eſtate till ſuch act be done, —1 Saund. 112, 
3 8. C. and Judgment affirmed in the Exchequer Chamber —Raym. 135. 


37. A. ſeiſed of Land in Fee deviſed that B. whom he made Execu- The Re- 


tor, ſhould take the Rents and Profits i 15 Years in Truſt to pay his Potter 


Debts, and upon other Truſts and atter ſeveral particular Legacies, be- Fach 


= queaths al! the reſidue of his Goods and Chattels to B. per Cur. the Term 4 
is in the Deviſee and there paſſed an Intereſt, and the Overplus of the I bid, — 


Term belongs to the Executor. Chan, Caſes 98. Hill. 18 & 19 Car, Chan. Rep. 
2. Gorey, Blake. 


263. S. C. 
the Court 
with the 


: Judges were clearly of Opinion that the Overplus of the Rents and Profits after Debts and Leg1- 


cies paid belonged to B. and that ſuch was the Intent of the Teſtator and diimiſled tlie Plainntft's 
Bill, who claimed as Heir. 


38. A. ſeiſed in Fee grants a Leaſe to B. for a Fine of 250 l. who 
Mortgaged back the Leaſe to C. for the 2501, in Truſt for p his is not 


a Leaſe to attend the Inheritance, bur thall go to the Adminiſtrator ot 


A. and not to the Heir. Ch. R. 281. 19 Car. 2. Lord Gorge v. 
Dilliagton. 


39. It the Condition of a Mortgage be to re-enter upon Payment of the 


Money to the Executors or Adminiſtrators, there without doubc the Heir 
T {ould not have the Money alter Fortciture, becauſe the Mortgagee 
looked upon it only as a Chattle; though it the Word Heirs were 
J inſerted in the Condition it would be more a Queſtion ; By Hale Ch. 


B. But he ſaid he took the Law to be the ſame 1a both Caſes. Hardr. 
19 Car. 2. in Scacc. in Caſe of Pawlett v. the Attorney 


40. If 
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Executors. 
eee ee e 


2 Frcem. 
Fep. 126. 
pl. 144. 

S. C. de- 
creed ac- 
cordinrgly, 


Chan, Caſes 


284, 285, 
286. S. C. 
in tot ide m 
verbis — 


Equ, Abr. 
326, 327 


pl. . 8. . 
Cites 1 Chan. 


Caſes 283. 
2 Chan. 
Caſes 50. 
57. 220. 2. 
Vent. 348. 
351. 1 


Chan. Rep. 
183.1 Chan. 


Rep. 155. 


242. 1 Chan. 


Caſes 88. 


1 Vern, 140. 


412. — 
2 Freem. 


Kep. 12. pl. 


11. Mich. 
1726. Ld, 
C. Finch 
declared 
that when 


upon a Mort— 


40. It a Teſtator deviſes all his Mortgages to the Executers, the Ex 
cutors ſhall have the Money due upon them and not the Heir thy, " 
torteited in Fee. 3 Chan, Rep. 20. 1667, Owen v. White, : 


41. By the Common Law if the Condition or the Defea gance of 
Mortgage of Inheritance be ſo penned, that no mention is made either | 
Hleirs or Executors to whom the Money ſhould be paid, in that Cafe th 
Money ought to go to the Executors in regard the Money came fr 
out ot the Perſonal Eſtate, and therefore naturally returns thither . 
gain; but if the Deteazance appoints the Money to be paid either ;, 
the Heirs or Exccutors, there by the Common Law, it the Mortgyg,, 
pay the Money preciſely at the Day, he may elect to pay either to the 

cir or Executor. But where the preciſe Day is paſt, and the Mot. 
gage torteirted, all Election is gone, for in Law there is no Redeny. 
tion; then when the Caſe is reduced to an Equity of Redemption, thy 
Redemption is not to be upon Payment to the Heir or Executor of th; 
Mortgagee at the Election of the Mortgagor, for it were again E. 
quit y to revive the Election; for then the Mortgagor might defer the 
Payment as long as he pleaſed, and at laſt force a Compoſition by Pay. 
ment ot the Money to that hand which will uſe him beſt ; much 1: 
can the Court elect or direct a Payment were they pleaſe, for a Powe 
{o Arbitrary might be attended with many Inconveniences there ougj; 
theretore to be a certain Rule in theſe Caſe and a better cannot be 
choſen then to come as near the Rule and Reaſon of the Common Lay 
as may be; now the Law always gives the Money to the Executor 
where no Perſon is named. And where the Election to pay either Heir 
or Executor is gone and forfeited in Law, it is all one in Equity, 3 
it neither Heir nor Executor were named, and then Equity ought 9 


gage Money follow the Law, and give it to the Executor. For in natural Juſtice and 


15 made 
payable ro 
the Heir 
or Execu- 
tor, there 
before the 
Day or at 
the Day of 
Payment 
the _— 
agor mas 
Rr ion to 
ay It do 
hich he 
pleaſes, but 
that after 
the Day of 
Payment 15 
over and 
the Mort- 


Equity, the principal Right to the Mortgagee is to the Money, aud 
his Right to the Land is only a Security tor the Money; wherefore 
when the Security deſcends to the Heir of the Mortgagee atrende! 


with an Equity of Redemption, as ſoon as the Mortgagor pays th: 


Money the Land belongs to him, and only the Money to the Mon- 


gagee which is merely Perſonal, and fo accrues to the Executot orAdmi. 


niſtrator of the Morrgagee ; and tor this Reaſon a Mortgage of [nhe- 
heritance to a Citizen ot London hath been held to be parr of his Per- 
ſonal Eſtate, and divided according to the Cuſtom ; and though it mi; 
ſeem hard that the Heir thould be decreed to make a Reconveyance 
without having the Money which comes in lieu of the Land, it will 
not ſeem ſo to them who conſider that the Land was no more than a 8e. 
curity, and that alter Payment ot the Money the Law keeps a Tut 
tor che Mortgagor which the Heir of the Mortgagee is bound to exe- 
cute. And his Lordſhip declared that the Right to a Sum of Money, 
which is a perſonal Duty, ought always to be certain, and not to & 


gage forfeit- variable upon Circumſtances ; wheretore his Lordſhip did not think it 
ed by Lau, material that the Adminiſtrator in this Caſe had Aſſets without iis 


though 

quity doth 
ive the 
lortgagor 

Kelict ſo 


as upon the 


Pay ment 
of the Mo- 
ney, he 
ſhall have 
his Land, 
yet Equity 
will not 


Money ; tor Aſſets or not Aſſets is not the meaſure ot Juſtice to Exe 
cutors or Adminiſtrators but ſerves only as a pretence to tavour the 
Heir, who either ought to have the Money if there, be no Aflers, 0! 


not to have it it there be Atlets. And tor the ſame Reaſon his Lotd- 
ſhip did not think it material, that there wanted the Circumſtance 011 F 
Perſonal Covenant from the Mortgagor to pay the Money; tor choug" Þ 
the Cale of the Adminiſtracrix ot the Mortgagee had been ſtronger d 
it, yet it is ſtrong enough without it. And his Lordſhip declared, 
that he had conſidered the various Precedents in this Caſe which 14! F 


been urged whereot one did not come to the very Point there being! 
pres: Þ 


03 pug = 
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Fxecutors. 


14 9 
. 8 X Fare Difference berween a Mortgage and an abſolute Conveyance, with revive the 
h 2 collateral Agreement to Te-convey upon Repayment ot the Purchaſe Election 
EZ Money. The other late Precedents, which made for the Heir being the 
a to the more Ancient Precedents of this Court and to ſome 283897 
contrary 75 : 7 _ to pay it to 
Modern Precedents alſo, ſeemed ro his Lordſhip of no M eight ; his the Heir or 
BZ Lordſhip being ot Opinion that all Mortgages ought to be loo ed upon Executor 
2s part ot the Perſonal Eſtate, unleſs the Morrgagee in his Lite Time, but then he 


= or by his Will do otherwiſe declare or diſpoſe of the fame ; and there- —_—- 


® upon his Lordthip decreed accordingly. 2 Freem. Rep. 143, 144, 145. pay it to the 
pl. 183. 10 July 27 Car. 2. Thornborough v. Baker. Executor, 

to came out of rhe Perſonal Eſtate of the Teſtator and thither it ſhall return; But if in the Mortgage 
%% neither Heir or Executor is mentioned then after the Death of the Mortgagee the Law determines 
| i to be paid to the Executor And the Money was decreed to the Executor,——Ivid. 20. pl. 12. 
Trin. 1977 S P. held by Firzh. C accordingly upon a Demurrer, and cites Littleton's Reaſon. 
1 Inſt. 209. b. becauſe the Money went out of the Mortgagee's Perſonal Eſtate and thither it ſhall 
return. And bis Lordſhip took this further Rule that if the Money be limited to be paid to the 
* Mortgagee, his Heirs or Executors at ſuch a Day, there if the Mortgagor dies before the Day the 
Party has his Election, it he pays it ar the Day ; Bur if he does not pay it at the Day, then it is 
= expreſsly limited to No-body, and this Court gives it Couſtantly upon that reafon to the Executors, 
* Rightſon v. Overton. | 


4342. Executor of Iſſue in Tail of a Term, ſhall have the Term and Limitation 
not the Remainder-man, 2 Chan. Caſes 210. Mich, 27 Car. 2. War- 8 od Heirs 
man v. Seaman. Males is 


void and 
ſhall go to the Executors, Ch. R. 11. in Caſe of Lydda v. Vanlore — [It being a Limitation by 


way of Eſtate and Intereſt, and not by way of Truſt. Ibid. —— Though a long Leaſe be aſſigned 
in Truſt for J. S. and his Heirs; yet it ſhall go to his Executors, Agreed. 3 Ch. R. 362.-——N. 
Ch. R. 133. | 


43. Where upon a Mortgage Payment is made to be to the Heirs Exe- 2 Chan. 
cutors Sc. If the Money had been paid at the Day of Payment to the * 
Herr, there it was well to the Heir. But if it were not paid at the Per . 

Day then it ſhould return to the Perſonal Eſtate whence it came, and Crane, 
all Mortgages pertain to the Perſonal Eſtate though made in Fee. 2 Contra. 
Chan. Caſes 221. Mich, 28 Car. 2. Noy v. Ellis. 

44. Lands ſettled in Fee on Truſt to ſell ſo mach as Truſtees ſhould 

think fit, for payment of Debts and Legacies, and the Surplus to his 

Daughter B. and her Executors. Quere iſt, It the Truſtees can fell more 
than is ſufficient? 2dly, The Daughter being dead without Iſſue, 
= whether the Lands belong to her Adminiſtrator or Heir? See Chan. 
= Caſes 280. Trin. 28 Car. 2. the Arguments in the Caſe of Popham v. 

Sir John Hobert. 
45. Though the Mortgagors would not Redeem, yer the Land was Fin. R. 305. 

Decreed to the Executors againſt the Heir. Vern. 413. in pl. 389. Trin. 29 
cited as the Caſe of Noy v. Ellis. Car. . 8. C. 


but it does 


there that Mortgagor refuſed to Redeem, but that it was forfeited and enjoyed by . 


Decreed to be Perſonal Eſtate and to go to the Adminiſtrator, ——2 Ch. Caſes 220. MI 

2. d. C decreed accordingly, notwithſtanding the following Objections, viz. 1, — Fony 
dition was to pay to the Heirs, — —S. P. though there were no Debts. Arg. 2 Vern. 193. citeq 
it as the Caſe of Wood and Thornborough v. Noſworthy. ; 


46. Articles were for a Purchaſe, and 6001. paid, but Intereſt was paid 
for it by the Seller till the Conveyance Lanes and the Parchaſor 
© paid Rent for the Premiſſes. Contractor dies before the Conveyance 
made; the Executor ſhall have the 6001. as Part of the Purchaſor's 
© Perſonal, 2 Chan. Rep. 138. 30 Car, 2. Cotton v. Cotton. 
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47. 4 Rent-Charge in Fee ſuljec# to a Redemption was deviſed; 1c. 
Mortgage Money is u Decreed the Adminiſtrator of Deviſee 
have it, and not the Heir. 2 Chan. Rep. 166. 31 Car. 2. —＋ 
1. A. Rifed of 1 Eſtate in A. B. and | 
AR, The 48. A. ſeiſed of a paternal Eſtate in A. B. and C. and of, 
Deviſe 7 Land; in C. D. and E. deviſes all his Lands in A. B. and C. or ect 
all his Per- quit hin the Domi nions & c. Then he deviſes all his Perſonal Eltate & 
2 The Money due on the mortgaged Lands ſhall go to the Adminiſtrarg 
21 though the Deviſe was to J. S. ot all his Lands as above. 2 Chance: 
becauſe it Caſes, 51. Paſch. 33 Car. 2. Winne v. Littleton. q 


was to his 


Exccutor, and he named none, and N. B. The mortgaged Lands were in the Teſtator's Poſleſſion 


But by Tre- 49. Heir of a Mortgagee decreed to Foy the Land to Admin 


"tr for of Morigagee, though the Mortgage was torteited, and the Heir y 

miſſoner, . | a . 15 

It the Mort. in by Deſcent, and no want of Atlets. Chan, Caſes 50. Hill. 23 Car, 2 
agee had Ellis v. Gnavas. | 

— in Poſ- 

ſeſſion and died ſo, he would not have taken the Mortgage from the Heir, there being no Defect g 
Aſſets. Ch, Prec 11. pl. 9. Trin. 1690. Fisk v Fisk. 

But if the Heir will pay the Mortgage-Money and Intereſt to the Executor of Mortgages, he ny 
have the Benefit of Forecloſure to himſelf. 2 Vern. Rep. 67 Clerkſon v. Boyer. —— Chan. (6, 
161, Tilly v. Egerton. Contra, 3 Ch. Rep. 63. S. C. ——S.P. 2 Vera, 67. Cites it decreedin 
Caſe of Gobe v. E. of Carliflz. | 


Vern. avs, 5o. Where Lands are mortgaged for Payment of Money, though the 
Canning v. Mortgage be in Fee-Simple, and though the Money be made Payal; u 
Hicks. Mortgages and his Heirs, yet the Money is always accounted Part d 
1 onal Eſtate, and ſhall go to Executors or Adminittrators whe 
cn Cifes ever redeemed, and not to the Heir. 2 Chan, Cafes 52. Paſch. 33 Car. : 
283. Thorn- Wyan v. Littleton, . | 
borough v. WH * 
Baker. S. P. but there the Difference is taken between a Mortgage and an abſolute Conveyance 
with collateral Agreement to Reconvey. —— S. P. Fin. Rep. 305. Trin. 29 Car. 2. Noy v & 
juſtane. Ibid. 318. Gardner v. Hatton. S. P. — And though the Lands deſcended to the Hei 7 
, and the Money paid to him 10 Years ſince, yet upon a Bill by the Executor of the Morten: 
the Money was decreed to the Executor, but without Intereſt, 2 Vent. 348. Trin. 32 Car. 2. Tus 
ner's Caſe. 


zt. Where a Mort ages dies and makes no Deviſe of the Lands be 
has in Mortgage they thall go to the Executor; Per Finch, C. Ver, 

4 1 33 Car. 1 701 Rn, : . , 
Re $2. Morigagee in Fee o hold atter Failure of Payment was adm. 
bag * tea Tenant and died ſeiſed, and her Heir was ax, and died ſeiltd; 
but no De. Decreed that the next Heir of the Mortgagee (there being no Devs 
A _ owing) ſhould have the mortgaged Premiſſes, and not the Adminiſtty 
Vern 412.—O. £Or of the Mortgagee. 2 Chan. Rep. 242. 34 Car. 2. Tue . 


Contra, Crane. 

though two | | 

Deſcents were caſt, and more due than the Value of the Eſtate, and the Mortgagor by his Anſnet 
refuſed to redeem, and ſubmitted to be forecloſed. Decreed and affirmed on Appeal, that it ſhall g? 


to the Executor, there being no Forecloſure nor Releaſe of the Redemption. 2 Vern. 367 pl 33% 


Mich. 1699. Tabor v. Grover. =— 2 Freem. Rep. 227. pl. 298. S. C. decreed at the Rolls 


Becauſe here 53. Bond given by one Parcener to pay the other his Executors d, 


8 : Adminiſtrators an annual Sum during the Life of J. S. tor Oed 


Rent, bur Partition ſhall go to the Executors and not to the Heir, Vern. 1 
only a bare Hill. 1682, Hulbert v. Hart. 


Agreement, 


und ſo had Election either to pay it or forfeit his Bond. Ibid, 


54- 77a fe 


n 1 


„ . A AS as 


t | 


<< wo & 


7400 : 


demption. Though there was no Dete& of Aſſets either ot F. or T. 


Executors. 154 


” 
. 


Truſtees purchaſed Lands in Fee-Simple with Infant's Money ; 2 Vern Rep. 
T ien die in his Minority; This ſhall be accounted Part of che 5 es 


Perſonal Eſtate, and go to his Admiaiſtrator. 2 Chan, Rep. 4377. Gat S. b. 


5 WW inchelſea V. Norclitt, Dennis v. 
1 Jac. 2 Badd. cited 


2 Vern. 193: Per Jeffries C If the Truſtees had come here and got a Decree for the Purchaſe, 
this Court would have maintained its own Decree. Vern. 436. Wainchellea v Norclift. — 2 Chan, 
Rep. 367. 377+ S. C. & S. Þ decreed accordingly, with the Aſſiſtance of the Judges — 2 Freem. Rep. 

C. favs, that as to this Point the Coutt was doubtful, but ſeem'd ro incline that 15 


pl. 105. 8 1 
PAY > to the Heir, and not return to the Perſonal Eſtate, there appearing no Fraud in the 


Truſtees. 


55. The Executor of a Mortgagee in Fee ſhall have the Benefit of 
ſuch Mortgage, viz. the Land, and not the Heir, though the Land 
de deſcended to him. 2 Chan. Caſes. Mich. 2 Jac. 2. Canning v. 
Hicks. Hy 
56. The Queſtion was between the Heir and Executor of a Freeman 
of Londen which of them had the Right to a Caroone, viz. the Benefic 
of 2 Licence from the Ld. Mayor and Aldermen for the keeping of a 
Cart. Defendant pleaded that the Licence was a 'Term tor Years, and 
a Perſonalty, and thereſore belong'd to him as Executor. Bur the 
Court over-ruled the Plea, and ordered to anſwer the Bill. Mich, 
1688. Per Jetferies C. 2 Vern. 83. Hunt v. Hunt. | 
57. A Mortgage in Fee was forfeited, and afterwards the Mortgagee Ibid. The 
died. Decreed, that if there are not Aſſets ſufficient to pay the Teftator”s Reporter 
Debts and Legacies it ſhall go to the Fxecutors, but where there is a Per- _ That 
ſonal Eſtate ſufficient tor the Purpoſes atoreſaid, it ſhall go to the Heir, , conft t 


Nelſ. Ch. Rep. 162. Hill. 1 Will. 3. Anon. Practice, 
having been 


often ſo decreed ſince that Time. 


58. Committees of a Lunatick inveſt Part of his Perſonal E/tate in a 2 Freem. 
Purchaſe of Lands in Fee; it ſhall be deemed as Perſonal Eſtate, and Rep 209. 
decreed an Account, and the Land to be ſold, and to be divided as a art gh 
Perſonal Eftate among the next of Kin. 2 Vern, 192. Mich. 1690. the Execs. 


Awdly v. Audly. tor or Ad 


miniſtrator 


ſhall have the Benefit of the Purchaſe and not the Heir, becauſe it ſhall not be in the Power of 
a Guardian or Truſtee to change the Nature of the Eſtate from a Perſonal into a Real Eſtate of In- 
heritance. — 2 Freem, Rep. 114. pl. 126. Mich. 1690. S. P. held accordingly. 


.59 F. had a Mortgage in Fee which was forfeited, and deviſed all his 
Mortgages to T, whom he made Executor. T. proves the Will and dies 
Inteſtate. W. R. takes our Adminiſtration de Bonis Non to F. and 
alſo Adminiſtration to T. and brought his Bill againſt the Mortgagor. 
The Heir at Law of F. and T. had bought in the Equity ot Re. 


without this ut} 6 yer the Mortgage ſhall go to the Executor; 
But Ld. Commiſhoner Trevor ſaid, that if the Mortgagee had been iu 
Poſſeſſion and died ſo, he would not have taken the Mortgage from the 
Heir there being no Defect of Aſſets. Chan. Prec. 11. pl. 9. Trin. 
1690. Fisk v. Fisk. | 


| G0. A Copybold is granted to three ſucceſſively, but no Cuſtom proved A Copyhold 
chat the firſt Taker had the Power to diſpoſe of the whole, nor 125 the Eſtare was 


hrit Taker paid the Purchaſe- Money. This ſhall not go to the Execu- Hranted to 
A. for the 


| tor of the firit Taker, but ſhall go in Succeſſion. 2 Vern. R. 264. Pie t & 


Paſch. 1692. Rundle v. Rund le. 5 B. and C. 
| FT A dies Tn- 


4 teſtate. His Adminiſtrator ſhall have the Eſtate durin i 
1 g the Life of B. and C. Vern. 415 pl. 394. 
. Mich. 1686. Howe v. Howe. — S. P. per Cow per C. Ch. Prec. 473. Paſch. 1715. Piggot v. 


ENTICE, 


61, A, 


_ - 
2 >—Y > 7 . 
—ñĩè«0 A En CES, Ro 


7 — — — —p— — ——ů — — — —— — 5 


— — — — — - 


Er ITT ———— 


—— OG + R$ —— a 


— — 2 


2 —— — 
a * — — — 
. 


— 


n= 
=_ 
2 
At. 


Pry — 
Fr — — 


- — — TIRES — 
r 


2 
— 


Executors. 


pl. 298. 5. C. 
Maftcr of 
decreed the 


Defendant 
the Heir to 


Ld, Raym. 


and decreed 


— W rms 


. 
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61. A. has Iſſue two Sons, B. and C. and two Daughters, M ay 
N. and by Will deviſed to M and N. 5507. apiece, and ordered thy, ; 
ſhould be laid out in a Purchaſe of Lands by his Executors within. 
Year after his Deceaſe, to the Uſe of M. and M. and the Heirs of fle, 
two Bodies, and if either die before Marriage, then 1501. Part 1 th, 
Portion of her 15 dying, or it the 11001. ſhould be laid out in Lan 
then ſo much Land as ſhould be of the Value of 150 l. ſhould go 10 1% 
ſurviving Sifter, and the remaining 400 J. or Land of that Valy, ;; 
the Purchaſe be made, thould go to his rwo Sons, equally to be Adivideq 
between them and their Heirs. M. died unmarried. N. ſurvived ad 
married J. S. The Sons died Without Iſſue, and afterwards N. died 
without Iiſue. The Money was not laid out in Land, bur the Heir ,, 
Law claimed the whole 1100 1 as Land, becauſe had it been laid on 
the Land would have deſcended to him, Bur decreed the 550 1, ad 
1501. to the Husband the Adminiſtrator of N. 2 Vern. 284. Hil 
1692. Abbot v. Lee and Cuthbert. 

62. An Eſtate pur auter Vie though for Lives, whether Freebulli y 
Copy hola, or an Office, thall go to the Executors or Adminiſtrators, andi 
had been ſo adjudged as to a Prothonotary's Office, and the Caſes f 
Thynne and Brompfield, Clark and Davis, How and Pow ven 
cited, per Cur, 2 Vern. 265. pl. 249. Paſch. 1692. Rundle y, 
Rundle. 

63. Upon an Appeal from the Rolls the Caſe was, that a Mortar 
was made of a Copybold Eftate by a Surrender thereof to one H. P. al, 
was admitted Tenant, and died in 1690. T. P. her Son and Heir nj 
E xecuter entered, and was alſo admitted, and by his Will, but without an 
Surrender to the Uſe of his Will, deviſed to the Plaintiff, who was 400 
Aamini ſtrator de Bonis non to MH. P. The Defendant was Heir at Ian 
both to M. and Z. P. and would have this to be taken as a Reil 
Eſtate being ſo long ſince forfeited, and tuo Deſcents caft, and mort du 
than the Value of the Eſtate, and the Mortgagors by Anſwer refuſng 1 
redecm, and ſubmitting to be forecloſed, and the Deviſe of T. P. to th: 
Plaintiff void at Law tor want ot a Surrender to the Uſe of the Wil, 
Bur decreed at the Rolls to the Plaintiff as Adminiſtrator de Bonis nc 
to M. P. and the Decree was affirmed upon the Appeal, there being n 
Forecloſure nor Releaſe of the Equity of Redemption. 2 Vern, 36, 
pl. 329. Mich. 1699. Tabor v. Grover. 

64. Where Lands are deviſed to the Executors to be fold for ſeond 
Purpoſes, and the Surplus is expreſsly deviſed to them, there can be no r- 
ſulting Truſt tor the Benefit of the Heir. Chan. Prec. 94. pl. ö; 
Paſch. 1699. Dormer v. Bertie. 

65. Mortgagor releaſed to the Heir of Mortgagee in Fee, the Mortgage 
being forfeited. The Adminiſtrator ſhall have the Benefit of chit 
Eſtate though there are no Debts; Arg. 2 Vern, R. 193. pl. 1. 
Mich. 1690. in Caſe of Audley v. Audley. 

66. It a Mortgage be 2 ed, ot that the Mortgage be of fo - 
cient a Date as in the ordinary Courſe of the Court it is not redeen- 
able, yet it the Mortgagee be not actually in Poſſeſſion it ſhall be look: 
ed upon to be a Perſonal Eſtate; Arg. 2 Vern. R. 193. pl. 175. Mich. 
1690. in Caſe of Audley v. Audley. 

67. A. deviſed his Lands to Truſtees and their Heirs to divide u 
Profits equally between B. his Wife, and C. his Daughter during the Hi 
Life, and aiter to the Daughter in Tail, Remainder over, The Dag 
ter dies. This is Tenancy in common between Mother and Daug” | 

ter, and during the Mother's Liſe the Daughter's Moiety neither de 
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A had Right to that Moiety. But Ld K. Wright, on a Re hearing, was of Opinion, that 
8 _ by n did ariſe to B. in C's Moiety after C's Death. On a Reference to the 
Court of C. B. they conceived that B. and C. were Tenants in Common, and that C. had an 
© Fate pur anter Vie, which on the Statute of Frauds (which takes away Occupancy) ought to go to 
C; Adminiſtratrix, viz to B, the Mother, and that C. had not an Eſtate Tail in the Truſt, for 
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a_— 


5 in the Nature of a Tenancy pur auter Vie, and belonged to the Daugh- 9: 5. C. the 


ter's Adminiſtrator; Per the juſtices of C. B. and decreed according- ch 7 pho 


1 ly, 2 Vern. R. 430. Hill. 1701. Philips v. Pnilips. held that 


B. and C 
nrenants, and that al! ſurvived to B. Upon Appeal Ld. C. Sommers held, that B. and Co 
nants in Common, and that C's Eſtate determining by her Death, the Remainder-man or Re- 


that Mergers are odious in Equity, and never allowed unleſs for ſpecial Reaſons, 


68. A. dies Inteſtate leaving a Wife and two Daughters. After his Chan Prec. 


: Deceaſe 400 J. is found hid. The Widow laid out this Money in 71. pl. 142- 


Kinder v. 


1 Land, and ſettles it to herſelf for Lite, Remainder to her two Daugh- Milward, 
ters in Tail, Remainder to her own right Heirs. The Adminiſtrators S. C. decreed 
ot the Daughters claimed two thirds as Perſonal Eſtate, and Witneſſes by the Maſ- 


: : : * rer of the 
proved that the ſame 400 l. was inveſted in this Purchaſe. Maſter of Rolls; but 


the Rolls decreed for the Adminiſtrators againit the Heir at Law ot that Decree 
the Widow, but Wright K. reverſed ir, this being within the Rea- reverſed by 
* ſon of Kirk v. Webb, lately affirmed in Parliament, that Money had Ld. K. 

* vo Ear Mark and could not be followed when inveſted in a Purchaſe, Wright as 


contrary to 


2 Vern. 440. pl. 404. Mich. 1702. Kendar v. Milward. the Caſe of 


69. The Mother as Guardian yo her Son receives Rents, and with Kirk v. 


the Money paid off Bond-Debts, but took Aſſignments of the Bonds, Webb. 
The Son died an Infant without Iſſue. The Mother brought her Bill 
againſt the Heir to diſcover Aſſets by Deſcent to ſatisfy the Money 
due by Bond, ſhe claiming the Rents and Profits as Adminiftratratrix 
to her Son. Per Cur. the Guardian is not compellable to apply the Pro- 
fits of the Eſtate deſcended on the Intant Heir to pay off the Bond- 


4 3 of his Anceſtor. 2 Vern. 606. pl. 544. Hill. 170%. Waters v. 
= Ebrall. | 


no. An Annuity is the only Perſonal Intereſt that can be thought of 


© which is deſcendable to the Heir; Arg. 10 Mod. 237. Paſch. 13 Ann. 
in Cafe of Roper v. Radcliffe, 


71. Deviſe of Lands to an Executor in Truſt, and to the Intent that 


f the ſame, or ſo much thereof as ſhould be needful, ſhall be ſold for Pay- 
ment of Debts and Le acies, This 18 a beneficial Legacy to lde Exe- 
cutor, and not a reſulting Truſt to the Heir, and parol Evidence be- 
ing admitted. Feb. 15th. 1710. Dockſey v. Dockſey. 


71. A Term conveyed as a Fee by Leaſe and Releaſe to J. S. and his 


* Heirs by the Word Grant &c. though it cannot operate as a Fee to go 
to the Heirs of J. S. yer ſhall go to his Executors and Adminiſtrators ; 
4 Per Ld. Cowper. Chan. Prec. 480. Hill. 1117. Marſhall v. Frank. 


72. An Executor has not the ſame Right to the Perſonal Eſtate as Where the 


the Heir at Law has to the Lands, becauſe an Executor is no more than Father is 
a Traflee made by the Teſtator, but an Heir is to lit in the Seat of his 2294 to 
Anceſtors; Per Cur. 8 Mod. 126. Paſch 9 Geo. Goodright v. Opie. 


his eldeſt 
the Aſſets 


1 to the Son, yet he ſhall have Satisfaction of the Executors; Per Ld. Cowper. Gilb. Equy 
__ 


& 73. A Queſtion was, Whether Law Manuſcripts are Part of the 
; erlonal Eitare, or thall go to the Heir? But the Court decided no- 
. ung in this Affair, becauſe all conſented to have them Printed under 
3 o Direction of the Court, without making any Profit of them. 10 
Nod. 530. Mich, 10 Geo, Atcherley v. Vernon. 
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Fxecutors. 


Jants, and their Mother their Guardian. The Son about the Age g 


14. A Granary built ou Pillars in Hampſhire is a Chattle, and 80s 
to the Execators, and may be recovered in Trover. This {hall be ag 
derſtood according to the Cuſtom of the County; Coram Eyre Ch > 
Summer Aſſizes, 1724. apud Wincheſter. "IP 

75. One deviſes Lands to Truſtees in Fee in Truſt to apply the Pri 
until Sale for the Benefit of his four Children, and the Survuivors, and G. 
vivor of them equally ; and os further Truſt, that as ſooa as the 7740 
tees ſhall ſee neceſſary, for the Benefit uf the Children, they ſhould fell tt, 
Premiſes, and apply the Money for the Bene/zt of his four Children, equal. 
ly to be paid at 21 or Marriage, A the eldeſt of the four Chilgrey q. 
tained 21 and married, and died without Iſſue Inteftate, leaving a Wii, 
Decreed, the Land being in all Events deviſed to be ſold, though tha 
Time for Sale was left to the Executors, was Perſonal Eſtate, and 
A's Widow muſt have a Moiety of A's Share, and the Projits of the Lang 
until Sale muſt go as the Money ariſing * Sale would. 2 Wms's Rey 
320. pl 92. Hill. 1725. Doughty v. Bull, | 

76. Mr. Savil of Midley, in the County of York, ſettles Lang; g 
40001. per Ann. wpon his Marriage with Mrs. Banks, upon the firſt ant 
every other Son of that Marriage in Tail ſucceſſively, as uſual in Martiage 
Settlements, and dies, leaving Iſſue one Son and one Daughter, both jy. 


E 


20 Years fell into a Conſumption, and about five Months after 0 

iven over by his Phyſicians as paſt Hopes of Recovery, and 13 
[ikely to live to the Age of 21 Years. The Defendant his Mother 4:4 
Grardian, about two Months before his Death, which happened at hi; 
Age of 20 Years and / Months, gives Order for felling a great © yi 
of Timber without her Son's Privity or Conſent, and in that Space die 
tell Timber to the Value of 5000 J. or 6ooo J. in an improper Seaſon d 
the Year, and in a waſtelul Manner, in order to increaſe her Son's Ps. 
Hnal Eff ate, which was divided at his Death between her and her Daugh- 
ter, as next a-kin by the Statute of Diftribations, The Bill us; 


* . 85 Ls, 1 — a" q po? We,” 0 B 8 % F 1 ; . 
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brought by Plaintiff as next in Remainder againſt the Defendam Mr 

Savil and her Daughter, to have an Account and Satisfaction for the Mo. 

ney raiſcd by the Sale of this Timber upon the Foot of Fraud, thi 

the Mother telled this Timber without the Privity and Conſent d 

her Son in Prejudice to the Remainderman and his Inheritance 

King C. was of Opinion there was no Relief in Equity in this Caſe; 

jor this was a Court of Equity, but not of Honour, that che [ntant 

being Tenant in Tail had a Right to the Timber growing upon his 

Inheritance, and when ſevered from the Soil became a Chattle laterel 

in him, and conſequently would go to his Repretentatives, and ti 

telling the Trees without his Order or Direction makes no Alteratin 

in the Caſe, be it done by a Tort-ſeaſor or Treſpaſſor, or by Tenn WW 3 

in Tail himſelf, the Law is the ſame, Bill diſmiſſed quoad hoc, W BR 7 

Rep. July 8. 1727. Savil. v. Savil. x ſou 
55. Petition by Sir R. Raymond Ch. J. and Edward Ventris, EE th 

Adminiſtrator with the Will annexed of the late Ld. Ch. J. Holt, «i Þ Ar 

Truſtees appointed by the Court to execute the Truſts of the Wit, 8 77 

the Executors and Truſtees appointed by the Will having renounce! OY , 

the Truſt, for the Directions of the Court upon this Caſe, By*® . 

Decree the Reſidue of the Teſtator's Perſonal Eate was to d IR ter 

out in the Purchaſe of Land, to be ſettled according to the Direction" Þ ay 

the Will, and until proper Purchaſes could be * the Money was 14 | by 


put out in Government or other Securities with the Approbation of ® a 28 
Maſter, and the Intereſt of the Money was to be paid to the True, 
be accounted for by them to ſuch Perjons as ſhould ſucceſſively be intus?? 
the Rents of the Lands when purchaſed according to the W WE 
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part ot che Truſt- Money was inveſted in South-Sea Annuities. Air. 

„ Holt being Tenant for Life (with Remainder to his Brother Mr. 

* Holt) died 2d Fanuary 1728. Lady Jane Holc his Widow 

ind Admini ftratrix claims an Apportionment of the half Year's Dividend 

or Annuity due, and paid at the Lady-Day next after her Husband's 

Death as Intereſt due to him at the Day of his Death. On the other 

Hand Mr. Rowland Holt, as next in Remainder inſiſts, that in Re- 

gard his Brother Mr. John Holt the Tenant for Life died before Lady- 

Day 1729, when the half Year's Dividend or Annuity became due and 

payable, that he as next in Remainder 1s intitled ro the whole Divi- 

dend, as he would have been to the whole half Year's Rent it the 

Money had been laid out in Land. It was ordered, that the ſaid hal 

rar Dividend ſpould be apportioned by the Truſtees, and that ſo much 

thereof as by Computation was due to Mr. John Holt at the Day ot 

his Death ſhould be paid to Lady Jane his Adminiftratrix, and the Re- 

ſidue to Mr. Rowland Holt the next in Remainder, for that theſe An- 

7 nuities are in the Nature of Intereſt, which though payable but halt 

T7. Yearly, as Intereſt is often reſerved on Mortgages and other Securities, 

EZ yer where Intereſt is given for Life it is always computed to the Day 

of the Death of the Tenant tor Life, or to the Day of paying off the | 

Principal. Bur as to another Claim of Lady Jane Holt as Admi- 

niſtratrix to her Husband, as to the growing Intereſt of 6000 /. F. &. An- j 

nuities, which were ſold by the Truflees 12th Auguſt 1727, in order to 4 

raiſe Money for a Purchaſe from the Lady-Day next before ſuch Sale, the | 

Court was of Opinion that ſhe was not intitled to any Allowance tor 

* Intereſt of that Sum, though the Truſtees having purchaſed the ſame 

in the Middle of the halt Year when three Months Intereſt had in- 

curred upon them, and Mr. John Holt had made an Allowance tor ſo 

much Intereſt as was incurred at the Time of the Purchaſe out of his 

Eſtate for Lite, and the Sums ſo deducted by the "Truſtees out of the 

next Dividend was added to the principal Truſt-Money, yet the Court 

would not mate her any Allowance for the Intereff incurred from Lady- 

Day 172), to Auguft 12 following when the Annuities were ſold, becauſe 

they being ſold to make a Purchaſe of Land, Mr. John Holt the Yenant 

for Life would be intitled to the growing half Year's Rent at Michaelmas 

in Lieu of Intereſt, and onght not to have both ; Per Jekyll Maſter of 

the Rolls, MS. Rep. Hill. Vac. 3 Geo. 2. at the Rolls, ex parte 
# Raymond Ch. J. and Mr. Ventris. 

| 18. One poſſeſſed of a Term for Years deviſed it to A. for Life, 
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F Remainder to the Heirs of A. It ſeems that this thall, on A's Death, 
0 L 7 to his Executor, and not to his Heir. 3 Wms's Rep. 29. Hill. 1 
Vac. 1729. Davis v. Gibbs, . 
u 79. An Executor in Truſt for an Infant of a Leaſe for 9g Years deter- 1 
SS 111nable on three Lives, on the Lord's refuſing to rentw but for Lives ab. q 
of ogy complies with the Lord, and changes the Years into Lives, On 
« the Infant's dying under 21 and Iuteſtate, this ſhill be a Truſt tor his 
wy Adminiſtrator, and not tor his Heir. 3 Wms's Rep. 99. Hill. Vac. 
11, 1730. W itter v. Witter. 
i „ 8. A Deviſe in the following Words, As to my tempwal Eflate I 
ty Lequeath to my Nephew Z. (the ZRators Heir at Law) 50 l. then af- 
„ber ſeveral Legacies ſays, aud all the reſt and Reſidue of my Eſtate, Goods 
in n Chartles whatſoever, I give and bequeath to my loving Wife M C. 
ben 1 make my full and ſole Fxecutrix. This is a Deviſe of the Fee- 
* i ple Eſtate of the Teſtator. Cafes in Equ. in Ld. Talbot's Time 
„ 254. Trin. 7 Geo. 2 Tanner v. Morſe. 
mm” KEIL Teltator T. M. by his laſt Will deviſed as follows ; Im- 
| 3 N I deviſe, give and bequeath 4/ and fingular my M:ſſuazes, 
e and Hereditaments whatſoever, and whereſoever, in the Coun- 
ies of Norfolk, Suffolk and Cambridge, unt my Hier E. M and to 
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Lee Tit. 
Condition 
(H. a) pl. 
2. and the 
Notes 


her Heirs and Aſſigns for ever upon Truſt, that the ſame ſhall be (;11, 
her or them, for the beſt Price that can le gotten for the ſame, as ſg; Fj 
conveniently can be atter my Deceaſe ; and that ont of the Monies ij, 
therefrom, all my juſt Debts, of What Kind foever, be paid; and gi, 
Payment of my Debts I deviſe, out of the Remainder of Money, the gun of 
500 J. to my Siſter Mary Bainbrigg, and alſo 5001. to my Sifter Gy, 


Children that all be living at the Time of my Deceaſe, to be divides 4 


equally between them; and alſo 50 l. to my Nephew Nicholas Malle. 
bar his Heir at Law; and alſo 500 I, to be divided amongſt the Chil. 
dren of my late Brother James Mallabar, which ſhall be living at my 
Deceaſe. Item, after my Debts and Legacies paid as aforeſaid, and ſyl;,; 
to the ſame, I give and bequeath all the reſt and Reſidue of my Perſna 
Eftate unto my Sifter E. M. whom I do hereby conſtitute and appuin (;, 
Executrix ot this my laſt Will and Teſtament. The Plaintiff's Cyr. 
{ci inſiſted, that here could be no reſulting Truſt for the Heir; 1; 
Becuuſe the Teſtator had given a Legacy of 500 J. to the Heir, 241; 
Becauſe the Teſtator had directed his Real Eſtate to be ſold tor Payme;; 
ot his Debts and Legacies, and had therefore econtidered it as a ber. 
ſonal Eitate, and after Payment of his Debts and Legacies, and (1. 


je& to the fame, had given all the reſt and Reſidue of his Perſonil 


Eſtate to his Executrix the Plaintiff; but if it ſhould be conſtrue; 
be a relulting Truſt for the Heir, the Teſtator's Intent would be u. 
terly defeated ; for then the Perſonal Eſtate muſt be applied in Elſe d 
the Real, and ſo the Executrix would have but a troubleſome af. 
tair, without any Benefit or Confideration, which could never be the 
Teſtator's Intent; and in order to ſhew clearly that was the Tela. 
tor's Intent, it was inſiſted upon giving Parol Evidence. Ld. Char. 
cellor decreed, that upon the Will itſelf, independently ot the P- 
rol Evidence, here was no reſulting Truſt for the Heir, and that the 
Executrix ſhould have the whole Reſidue, after the Sale of the Eſta, 
both of the Money ariſing by ſuch Sale, and of the Perſonal Eſtate. Cz 
ſes in Equ. in Ld. Talbot's Time, 79, 80. Paſch. 1735. Mallabary, 
Mallabar, 


(X) What Things they ſhall have as Aſſignee, 


I. lf Devilee be of a Legacy to one and his Aſſigns, and cv 
1 ſee dies before Payment, the Adminiſtrator fhaſ Have 1t i: 
Aſſignee, Pill. 14 Jac. B. R. per Cur. | | 
2. If the Conditton of an Obligation be, that if the Obligo 
pay 20 l. ta ſuch a Perſon as the Obligee by his laſt Will in Wide 
thall appoint * it to be paid, then the Dbligatton to be void ; Jt tit | 
;ligce appoints no Perſon to whom it ſhall be paid, bur makes !?? 
lalt Will, and makes Executors thereby, yet the 20 l. ſhall not be pil | 


* Fol. 916. to the Executors ; for here it appears that this was to have been 


there, —— 


2 Vern. 
181, Arg. 


cites Hob. 


pald to an Allignee in Deed to be made by the Obligee by his 47" | 
pointment, and not to an Atligtee in Law. Hob. 14. per Cultlall | 
Peaſe againſt Stileman. 6 


k 


9. pl. 19. S. C. 


3. If a Man be Lound to deliver a true Rentall Sc. to F. N of £1 
Aſfignce at the End of 20 Tears, and he makes an Executor _ - 
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Executors. I 
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| — 


— : d X f 8 
betote the End of 20 Years, there the Obligor 18 bound to deliver a 
tree Rentall to the Executor; for he is Athgnee in Law ; Quod No- 
ta; Per Engleheld, Shelley and Willoughby. Br. Deputy, pl. 1. 
cites 27 H. 8. 2 | , : 
I. made a Leaſe to B. for Life by Indenture, in which was a Provi- 

ſo, that If the Leſſce died before the End of 60 Tears then next enſuing, 
that his Executor ſhould have and enjoy, as in the Right and Title of the 
Leſſee, for Term ot ſo many of the Tears as amounted to the whole Num— 
ber ot 60, 1 that the Commencement of the faid 60 mall be account- 
ed from the Date of the jaid Indenture, The Leflee made two Exe- 
cutots and died. One of them entered into the Land. And the Opi- 
nion of the Court was, that no Leaſe for Years was made by this Pro- 
viſo in the Leflee, nor by Remainder in his Executor, becauſe no- 
thing of the ſaid Term was limited to the Lellee tor Lite as Remain- 
der to him and his Execurors. And. 19. pl. 38. Irin 3 & 4 P. & NM. 
* Gravenor v. Parker, 
F. A Leaſe for Tears was made thus, viz. This Indenture between 7. 
o the one Part, and F. his Wife and their Children lawfully vegotten at the 
* Afpyument of the ſaid F. of the other Part. The Queſt ion was, it Lucy the 
* Paughter which the Husband and Wile had at that Time, was a Party 
to this Indenture, and ſo took the Term? Or it another Son of F. whom 
he afterwards made Executor, ſhould have it? Wray |. conceived that 
by thoſe Words, viz. (at the Aſſignment ot F.) he had reſerved a Li- 
berty to make his Son a Party, aud becauſe he had not aſſigned him, that 
he took nothing. The Opinion of the whole Court was, that the 
Defendant who claimed by the Executor ſhould have the Term, ana not the 
Plaintiff” who claimed by the Daughter ; and Judgment accordingly. 
4 Le. 64. pl. 158. Irin. 27 Eliz. B. R. Trecarram v. Friendlhip, 

6. One was bound to ſtand to the Award ot two Arbitrators, who 
award that the Party ſhall pay unto a Stranger, or his Aſſigns, 200 l. be- 
fore ſuch a Day. "The Stranger before the Day dies, and B. takes Letters 
of Adminiſtration. It was the Opinion of the whole Court, that the 
Money thould be paid to he Adminiſtrator, tor he is Afignee ; And 
by Gawdy J. it the Word (Aſlignee) had been leſt our, yer the Pay- 
ment ought to be made to the Adminiſtrator ; Quod Coke affirmavit. 
Le. 316. pl. 443. Paſch 30 Eliz. B. R. Anon. 
J. In Trover where the Delendant juſtified, for that one J. W. Noy 46. 
* was ſeiſed in Fee of Land in D. and granted a Rent- Charge during the S. C. ad- 
s Life of M. Wife of A. wvich A. died Inteſtate, and M. was his Adminiſ- julged — 
* tratrix, and the Defendant as Servant toc a Diſtreſs in the ſaid Land * es 
> tor the ſaid Rent by command of M. and impounded them there, F GC. Ad. 
and traverſes the Taking in any other Place; it was held ill upon De- judged — 

murrer; For the Inducement is not ſufficient Cauſe of Juſtification tor Nelv. 9 
taking the Diſtreſs; Becauſe this Rent was determined by the Death; © —— 
of A. by reaſon there cannot be an Occupant of Rent, and M. is not AC 
ſignee by the taking Adminiſtration. For none can make a Title to 
# Kent to have it againſt the Terrenant, unleſs he be Party to the Deed, 
or conveys a ſufiicient Title under it; And fo Judgment was tor the 
Flaintift. Cro. E. 901. 44 & 45 Eliz. B. R. Salter v. Butler. 
g. An Adminiſtrator cannot take by the Word Aſſigns, as an Aſ- 
ſignee, becauſe he comes in by the Ordinary who is a Stranger, bur it 
is otherwile of an Executor, tor he comes in by the Act of the Party ; | 
and fo a Husband comes in tor his Wife. Per three Juſtices. Ow. 125. 
Mich. 41 & 42 Eliz. C. B. in Caſe of Sparke v. Sparke. 
* 9. Executor of Leſſee tor Years is not in as Aſlignee, and therefore 
in Debt brought againſt him ſor the Rent, it he pleads that he refuſe4 


E eren 


the Term, Judgment will be againſt him; whereas it he was in as Af. 
_ he might avoid and waive the Teri, but here he is in in Privuy 
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Executors. 


of Contract. Lat. 261. Arg. cites Hill. 15 Jac. C. B. Hey don ta 


Hudion, and Paſch. 17 Jac. B. R. Manly v. Moody, that he An. 
reſuſe the Term. a 


10. It A. Covenants to make a Leaſe to F. S. and his Aſfirns by Chrit. 


mas, and J. S. dies before that Time, and before the Leale mz, 
The Leaſe muſt be made to his Executors, as his Aſſigns repreſeng;... 
8 


Vern. 9. pl. 
. Mich. 

33 Car. 2. 
Ld. Chan- 
cellor in- 
clin'd that 

it could not 
de granted to 


an ſuch Grant, and that what never was, never ought to be 


6 


his Perſon. Went. Oft. Ex. 100, 


11. Condition to pay Feoffor or his Afiguee; The Payment mug be 


made to the Executor. Went. Off. Ex. 100, 


12. Leaſe to A. and his Aſſigns auring the Life of B. ſhall not go tn 


the Executors of A. Went. Ott. Ex. 100, 


13, Grant of the Cuſtody of an Ideot paſſes an Intereſt ro the Exe, 


tor of the Grantee. For the King has the fame Intereſt in an Idee 
that he had in his Ward, which always went to the Executor of t. 
Grantee ; but it was otherwiſe of a Lunatick. 3 Mod. 43. Paſch 
36 Car. 2. B. R. Prodgers v. Frazier. | 


a Man, his Executors, Adminiſtrators and Aſſigns, and that there was no Precedery of 


BEVEL. GUY —— Ibid. 137. pl. 129. Hill, 163, 
North refuſed to do any Thing in ir rill the Validity of the Patent was determined in 


a Legal Trial, acd therefore directed the Plaintiff to bring his Ejef&tmenr Cuſtodiæ to be tried i; 
B R the next Term, and the Detendant to admit that rhe Plaintiff was once in Poſſeſſion. —_ 
2 Chan. Caſes 70 8. C. Mich. 33 Car. 2. Ld. Chancellor thought the Cale of an Ideot and a Was 


arc not alike. 


2 Chan, 
Rep. 374+ 
S. P. Per 
Curiam in 
dC 

1 Salk. 309. 
pl. 13. S. C. 
adjudged 
Niſi 
1.4. Raym. 


14 Upon a Fine the Uſe of Lands was limited to A. for 8o Tin, 
with a Power to A. and his Afigns to make Leaſes for three Lives, u 
commence aſter the Determination of the ſaid Term. A. aſfigns over tu 
B. died and makes C. his Executor, who Hus over to D. who made the 
Leaſe jor Life, whith was the Eſtate in Lueftion, And the Oneftin 
was, Whether or no D. was ſuch an Aſſignee of A. as had Power to mai: 
this Leaſe, or whether it ſhould extend only to the immediate Aiſignees 
of A. And the Doubt in this Cafe was the greater, becauſe here wu 
a Deſcent upon an Exccutor, who made the Eſtate over to him who 
made the Leaſe; And the Caſe in Hob. 11. Heaſe v. Styleman * 
cited, where an Executor or an Adminiſtrator in ſome Cates ſhall nat 
be ſaid to be a ſpecial Aſſignee. Bur all the Court ſeemed to incline 
to the Contrary ; and that D. ſhall be ſaid an Aſſignee well enough t 
this Purpoſe ; and ſo ſhall any Perſon that comes to the Eſtate under it 
firſt Leſſee, though there be 20 mean Affignments. And atterwards in 


Michaelmas Term following Judgment was given accordingly, 


Freem. Rep. 476, 477. Trin. 1679. pl. 654. How v. Whitebank 

is. Letlor covenants to build a new Houſe tor Leflee and his Aſſigns, 
Executor is Athgnee. Lat. 261. Hill. 3 Car. Iremonger v. Ne lum. 

16. Where a Perſon intitled to a Share of Inteftate's Hate dies le 
Diftribution, and within the Near, there is an Intereſt veſted, and #" 
Share ſhall go to his Executor or Adminiſtrator, Per Cur. Vern. 453 
Trin. 2 Jac. 2. in Caſe of E. of Winchelſea v. Norclitt. | 

17. Adminiſtrator of Aſſignee of a Term was ſued as Aſſignee, 70 
not as Adminiftrator of Aſhgnee of Leſſee, and held good. Cart 
519. Patch. 12 W. 3. B. R. Tilney v. Norris. 


Rep. 353. 8. C. held accordingly. 


18. Detendant did covenant to ſerve the Plaintiff's 7:fator an 
Aſrens for eight Tears, and the Queſtion was, Whether the Plate 


as Executor was an Aſhignee in Law? For by the Agreement it 18% 
fix d to the Perſon of the Teſtator, tor if it were the Execucor ſhow 
have it, and it would be Aſſets in his Hands. See Plowd. 29. 
288. a, And it was ſaid, That it the Executor did ſet up ſuch a Jo 
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happened, and was attached in him; and Judgment accordingly. 
= Cale of Sheriff v. Wrotham, as adjudged that inch a Poſſibility of a Term fhall not go to an Exe- 


; pet's Caſe, 10 Rep. 51, to be good Law in this Point. — 
: the Caſe of Cookes v. Bellemy ſays, that S. C. was cited as adjudged, that by the Death of him in 


* 1 * * n vo. nd! * 


f this Caſe Twiſcen J. ſaid, that Lampet's Caſe Co. 10. was denied. 


Fxecutors. 


— 
ure 


as the Servant was to be employ'd in by the Covenant, it ought not 

determine by Death of Covenantee, Secus it were hard to transfer 
he Servant to another Service, and ſo it was ſaid it would be in Caſe 
of an Apprentice, and here it being aver'd the Plaintiff uſed the ſame 
Trade in which the Delendant had covenanted to ſerve, he had Judg- 
ment. 12 Mod. 650. Hill. 13 W. 3. Jackſon v. Bridge. 


— 


(Y) What Things ſhall go to the Executor or 
Adminiſtrator. 


[In reſpect of the Limitation. | 


1. JF a Pan poſſeſſed of a Leaſe for Years deviſes the Benefit of cro J. 305. 
it to A. his Wife for fix Bears, and chat . my Son it he pl. 2c. 

come home ſhall have tne Reſidue ot che Term, and it he do not then 4 

come home within ſix Vears, then W. my Son ſhall have it until J. 8 & ww 

does come home, and dies, and attcr W. dies within the fix Years, 

and 1 2 does not come within the [1x Years. Though this was 

but a Poſlibility to have the Term, fctlicet, JI J. does not come 

within the Bears, and W. dies betore that the Joflibilty happens, 

yet his Executor ſhall have it. For chis was a Pothbility fixed in 

the Teſtator, and only to be pertected by the Act of God, without 

any Act of the Parties. For this is not like to a Leaſe to be 

named by J. S. For there is not any ]erfection before the nam⸗ 

ing. Adzudged upon a Special Verdict, Mich. 16 Jac. B. B. 

dbreeves v. I rottam. 


2. So if a Termor deviſes his Term to one, and the Heirs Males r top 
of his Body, and that if he dies without Iſſue Male to J. S. and ] S. 4% Years 
dies in the Life of the firſt Deviſce, vet the Poſlibility that he Had deviſed ro 
to have the Term by the Deviſe ſhall go to his Exccutor tor the 5 it he 


Cauſe aforeſaid, Contra. Trin. s Ja. B. N. Rot, ou | 
1 pg live, 

439. Adjudged. Price v. Atmore. | 1 ; 
C. | 

the Heirs of his Body. C. died, living B. then B. died. The Court held that the 83 C. x 


could not enter; becauſe C. had only a Poſſibility and no Intereſt. Mo. 831. pl. 1118. Trin. 10 
Jac, B. R. Price v. Almory. 4 Le. 246. pl. 401. Price v Atmore. S. C, ſtares it that he 
made his Wife Executrix, and deviſed all his Term and Intereſt to her, and that if ſhe died before 
the Term ended it ſhould remain to C. his Son, and the Heirs Male of his Body. C. died. The 
Wite entred and claim'd as Legatee, and aſſign'd the Term over. The Executor of C. entred ; 
But agreed that his Entry was not lawful; For C. had only a Poſſibility, but no Intereſt, and the 
whole Term was in the Wife Bulſt 191, S. C. And Ibid. 194. per tot. Cur. the Executor 
of C. ſhould not have this Poſſibility in regard that C. who had the Remainder died before the ſame 


8. C. cited Cro. J. 510. in 


cutor or Adminiſtrator, but the Court held it not to be Law, but conceived the Reſolution in Lam- 
Sid. 188. in a Nota at the End of 


Remainder living the Tenant for Life the Remainder is deſtroy'd, it beiug contingent, and that in 


3. Ik a Man leaſes Land to another for 80 Years if he ſo long An Admi- þ 


©, and it he dies within the Term, that then immediately aftec 7s" 
his Death the Land ſbal! remain to his Execurors tor 21 ad and ll 8; 


** the Leflee dies inteſtate, yet his Adminittrator thall have the Thing 1i- 


liy 


erm tor 21 Bears, For the {Adminiſtrator is within the Intent ied in 
0 


f Purchaſe 


160 F.xecutors. 


to an Exe- of the Grant. Tr. 43. El. B. R. between Spark and $115 
cutor; As Admitted. , 


8 ; 1 he Mall not r - 
| enter for a Cordition, nor ſhall have Rent nor Benefit of an Exception appointed to an Execs, 


Mo. 666. pl. 911. Mich. 44 & 45 Eliz. Sparke » Sparke. 
In this Caſe the Leſſee made Leaſe for 21 Years and died Inteſtate, and the Adminifte.... 


trough: Debt againſt the Aſſignee of the Term for the Rent, but adjadged that the Action did p. 
lie, becauſe the Executors and Afſipns are to take by Purchaſe the Term for 21 Years, and. 
Term was never in the Inteſtate himſelt to grant or diſpoſe, and there is no Executor tg raj. * Bf 
no Aſſignee can take. Ibid. — Cro E. $40. S8. C. adjrnatur Fele. 9. S. C. but no... 
judged Ow. 125 S. C. adjudged that the Adminiſtrator ſhould hold the Term as Thi. 


velted in the Kxecutor. 


4. If A. Leſſee for Rears of a Smith's Shop allignus it {9 »: 
and covenants with B. not to fell Wheels tor Coaches to the prese. 
dice of A. or his Aſſignes, and after A. dies, and Adminittr ao, 

ranted to his Wite who continues the Trade in the Shop, if B. aftg 
lells Wheels for Coaches to the prejudice of the Admunſtratur h. 
breaks his Covenant, tor the Aaminiitratrix is an Aſſignee tg har 
Benefit ot this Covenant. Mich. 9 Car, B. B. adjudged upon 
Demurrer. , v. Hawes, Jntratur Tr. 9 Car. Rot. 1394. 

5 ir was agreed that if a Man Leaſes Land for term of Life, we g. 
mainder over in Tail, the Remainder in Feeyo the Tenant for Life, and the 
Tenant for Life did Waſt, and he in Remainder in Tai brought AG 1m d 
Walt, and recovered and died without Iſſue before Execution, his Exey 
tors ſhall have Execution ot the Damages by reaſon ot the Judgm:, 
and yer now the Fee is veſted in the firſt Tenant ; For the Damagy 
were veſted by the Judgment. Br. Damages, pl. 177. cites 50 E. z. 

6. 'Tenant in Dower makes Leaſe for Tears reſerving Rent, and takes 
Baron, the Rent was Arrear ; Baron dies; Per tot. Cur. his Execute 
ſhall have the Rent. Mo. J. pl. 25. Mich. 3 E. 6. Anon, 

§. P. per 7, Where a Sum of Money is bequeathed to Z. S. to be paid when be 
own is at the Age of 21 Tears, and he dies before the time his Executurs ſval 
Trin 1 W. have the Legacy, and ſhall ſue for it preſently and not expect to the une 
& NM. in when the Infant, had he continued alive, ſhould have been 21. Ai! 
B. R. Dr. Awbrey who came into Court to inform the Juſtices what ti: 
+ ating: Civil Law was, declared it to be ſo, Le. 27 8. in pl. 376. Hill. 3 
Eliz n Eliz. B. R. in Lady Lodge's Caſe. 

Caſe of 

Ward v. Downing. 


8. A. deviſed Lands to his Wife for Life, then to B. his Son and 
Heirs when he comes to 24, and if his Wife dies before B. attain 24, fir 
J. C. ſhould have it till the ſaid Age of B. A. died. J. S. died. His \!: 
died. B. was within 24. Per two ſultiees the Executor of J. 8. 11. 
not have the Land till the Age of B. becauſe but a pofpbrirty which ts 
ver veſted in J. S. 3 Le. 195. pl. 244. Hill. 29 Eliz. C. B. Anon. 

9. G. deviſed a Houſe to R. and J. for the Term of 21 Years to c 
mence after the Death of M. aud if R. and F. die in her Lifetime, ol 
terwards, and before the Term of 21 Years expired after the Death i 4 
then he deviſed the Reſidue of the ſaid Term to K. in the ſame manu, 
he had deviſed it before to R. and F. and immediately after the Dual 
AM. and the Expiration of the ſaid 21 Years of R. and F. or of K. 4 "F 
ſurvive, that the ſaid Meſſuage ſhould be and remain to M. R. The 4 
R. and F. died within the 21 Tears, K. ſurvived, but died, vejore u: 
Tears expired, Inteftate ; The Queition was, it her Adminiltrator t. 
have the Reſidue of the Term of 21 Years. The Court agreed de 
the Term determined by her Death, for the could not have it dus 
the Lives ot R. and J. aud the could not have ic for 21 Years abfolu® | 
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Executors. 


. it was deviſed to her in the fame Manner as to R. and ]. 
Nr if they ſo long live, and fo Katherine was to have it 1. 
. ould ſo long live. 2 And. 17. pl. 11. Henning v. Blake. 

Io. Adminiſtrator is capable of = Poſrbility, Adjudged. Mo. 483. 
Mich. 40 K 41 Eliz. in Caſe of Loyd v. Wilkinſon, 

8 11. A Man ſeiſed of Wood granted 109 Cords of Wood to be taken by 
nue Affe nment of Grantor. By the better Opinion no property was 
* coſted in the Grantee before the Aſſignment, and it the Grantor dies 
5 before Aſignment the Grant is void, and his Executors it he dies thall 
not have it. Goldsb. 184. pl. 123. Hill. 43 Eliz. Anon. | 

* 12. It a Man Covenants to ftand ſeiſed to the Uſe of himſelf for Life, 
* the Remainder to the Uſe of his Executors, in that Cafe the Executors 
f hall take to the Uſe ot their Teſtator; Bat if a Man Covenants upon good 
* cenſederation to ſtand ſeiſed to the Uſe of the Executors of a Stranger, 
: the word Executors is a word ot Purchaſe, and they ſhall take to their 
* own Uſe. 4 Le. 239. pl. 387 The Opinion of Popham. Ch. J. in 

B. R. Mich. 6 Jac. Anon. 72 | 

Iz. Bond by A. to B,—Condition to pay 10 J. to ſuch as B. ſhould name Bond to pay 


20 l. ro B. 


by bis Will. B. made a Will and Executors, but named no certain Per- 


* ſon to take the 10 I. The Executors thall * have the 101, Godb, hall 3 
| prenticeſhip, 


| B died before his Apprenticeſhip was out, the Executors ſhall not have the Money, otherwiſe if 


the Bond had been to pay 201. after the Expiration of ten Years, Adjudged. Godb. 153. pl. 199. 
> Mich, 5 Jac. B. R. Anon, 


* 14 A. is boand to pay 10 J. to the Afiznee of B. the Obligee, B's. 

* Aſſignee makes Executor and dies; Executor ſhall not have the 10 l. 

But il A. is bound to pay 10ol. to B. or his Aſſignee there the Execu- 

tor ſhall have it, becauſe it was a Duty in the Obligee himſelt. Godb. 

192. pl. 274. Trin. 10 Jac. C. B. in Meads Caſe, per Coke Ch. |. 

* 15. Deviſe of a Term to A. tor Lite, Remainder to B. and MH. his Roll Rep, 
*Wife if the have not Iſſue Male, and if it ſhall pleaſe Gad to ſend them 321. C. C. 


ſue Male, then to be reſerved and put out for the benefit of ſuch Sons or od 1 


one of them. Teſtator dies; A. enters as Legatee and dies, B. and M. died it 


then not having Iſſue Male bur aſter they have, B. dies. The Iſſue ſhould go 

Male when ever Born ſhall have the Term and adjudged tor the Iſſue te, his Ad- 
Male againſt M. the Mother. Mo. 846. pl. 1146. Hill. 13 Jac. Bland- — pena 
Tord v. Bland ford. : 


ther had 
1 . | 3 ; afcerwards 

deen Born he ſhould deveſt it from the Adminiſtrator, and if more Sons ſhould after be Born they 
mould take jointly with him. | 


16. If one by Deed or Writing or by Word on his Death Bed or before, 
Fives Goods and dies before Donee takes them, yet he may take them. 
Went. Off. Executor, 26, 27. 

* 17. Things feræ Nature reduced to Tameneſs or confined, ſo young 
Fidgeons though not Tame being in the Dove Houſe not able to fly, 
claimed Hawks becauſe commonly vendible, ſo Hounds, Greyhounds. 
Ppaniels, Maſtiffs, Ferrets, ſhall go to the Executor. Went, Off. 
Hecutor, 57, 53. and ſays that in Replevin the Word Averia may 
e applied to theſe. 

$ 5. The Perſonal Eſtate was deviſed to raiſe Money and Purchase 
and tor A.—A. dies without Iſſue, the Land not Purchaſed ; Decteed 
We Adminiſtrator of A. ſhall have the Money out of the Hands ot the 
HNecutor. Ch, Rep, 204. 13 Car. 2, Wood v. Caley. 


Tt 19. Land. 
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Vern. zog. his Heirs. C. dies, leaving A. tne Remainder of C. in this Cay; a 
not veſt it in bis Executors, but the Remainder to D. was well 1; i 
cd. Chan. Caſes 132 Trin. 21 Car. 2 Wood v. Sanders, 

4 22. Limitation of a Terim in Truſt for Heirs Males &c. is void in Ly | 

and the Benefit of the Truſt belongs 1 the Executor or Adininiſias 

2 Chan. Rep. 58. 22 Car. 2. in the Cate of Hunt v. Jones, 3 

23 A Sum of Money was bequeathed to A ro diſpoſe as Teſtator by 4 


mit. 


ny — 2 


; | 
” þ 48 
11 
ys e e eee ts 3 F⁸—„TC 
N 162 Executors. 
Kt Per 8 . 
Fi L 19. Lands conveyed to Truſtees tor 99 Years to raiſe 1000 l. 4 8. 1 
1 to A. B. and C. his Children as ſhould be then unmaraied, or not 5 
7 1 4 vided tor atter they thall attain 21 Years. A. was 21. and aer 
42481 before the Settlement, and had an Allowance during his Lite ot ys 
fu kg per Annum ; A, died; the Father died; the 10c01. ſhall 80 8 Fu 
b 1 4 Deviſce and Executor of A. Ch. Rep. 258. 17 Car, 2. Corbet v. Mor: 
111 20. Deviſe ot Money to be paid at future Day; Deviſee dies bn, 
145 the Day, yet it is payable ro the Adminiſtrator. 2 Ch. Rep. 2; + 
4 k Car. 2, Rowley v. Lancaſter. os 
144. 21. Where the Truſt ot a Term is to A, for Lite, Remains 
N Cited per th £ 1er to 
1 | North K. B. tor Lite, Remainder 7o C. ( be outhive A.) Remainder to D. a 
1 


— — 


Ff 7 rivate Note ſhall acquaint him with : no Note was letr. A. thall hues Þ 0 
% il 1 the Money; tor Teſtator did nor intend it to his Executors, but ht! 
1 given it tom them. Chan. Cafes 198. Paſch. 23 Car. 2. Maniny 

1 Wd! 1 Douch and Overton, N 

| F 1 24. Truſt of a Term deviſed to 5. S. and then to F. D. to be diſp:ſed if 

F 


4 as the Tiſſator ſbotad appoint by his Will or Mritiug. He makes a irt. 
ih ing and declares it to himfelf for Life, and after to ſuch Perſens 1s j; 
fhould by Will or Deed appoint, and for default of that to bis Eten 
. and made no other Will or Deed ; the Executor ſhall have it, 2 Cha, 
{= Rep. 78. 24 Car. 2. Lewis v. Lewis. 

N 25. A Legacy given and to be paid at a certain Time, if it is paid u. 
|, in cordingly or Security given tor it by the Executor, it ſhall not be 
4 ſnbject to any atrer contingent Clauſe in the ſame Will; Bar if the Cu. 

N tin gency happen within that Period of Time limited for Pay ment it 3 

mt otherwiſe. Fin. Rep. 26. Mich. 25 Car. 2. Clent v. Bridges, 

26. Lands ſettled in Truſt for raiſing Portions for Daughters 1 

| their Marriage with the Conſent of Truſtees, and tor their Maintenin: 

qt in the mean Time, but it they marry without ſuch Conſent, then t 

remain over to others; It was admitted that it either of them die befcr: 

Marriage, her Portion would go to her Executor or Adminiſtratet; 

the Daughters were advanced in Tears, the Portions were raifed, 21 

intending not to marry, pray'd to have their Portions now paid, ! 

lay them out in Annuities tor their better Support; Decreed accort 
ingly, they offering to give reaſonable Security to the Truſtees! 
indemnity them againſt any Claim by Virtue of the Condition, and :- 
lowing the 'Truſtees the Charge of this Suit. Fin. Rep. 62. Hd, 
25 Car. 2. Needham v. Vernon and Booth. | 
27. Deviſe of a long Term for Nears to his Wife for Life, Remain 

to Truſtees for his Son jor Life, Remainder in Truſt for the Heirs 5 

Body of the Son, Remainder to the Son's right Heirs, The Wite as 

the whole Term as Executrix at firſt, till the agrees to the Deviſe. 5 | 

ſaying the would take the Term according to the Will is a ſuffi} 
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24.4 Aſſent, or that the Son was to have it aſter her, is good Aſſent. 1 E. 
1001 25. Paſch. 13 Car. 2 B. R. Garret v. Lyſter. | 
71 2 Vent. 3420. 28. 540 I. was deviſed to be divided among three Daughters, by: | 


S C. decreed any one or to of them ſhould die without leaving a Child, that * 
accordingly ; Daughters ſhould inherit one ancthers Goods, Monies, Lands, 2 | 
Fora Sum tles. A. marries M. (one of the Daughters) NI. dies without Iiſue,“ 


1 of Mone ay DEP N BS "| 
. | cannot 4 is intitled to the 180 l. as Adminiltrator to his Wife. 2 Chan. Ne 
. entailed. 153. 31 Car, 2, Breadhurſt v. Richardſon, : 
wh. 3 
1 bb: 
Be!) " 
Wl. 
1 | \ 

| 


— — 
— — 
— — 


* * 


. — 
5 3 5 


— — 
—— — — 


Y $ . e me 1 
ww. þ 2 4 - 
— — 
* : = 0 
| - 
"= — - . 
N w + — — — 
—— 5 £# * a l 
2 —” = : * A ad. a g 
of 4 PR _ L 9 2 * 5 
4 —ͤ —- tt 
— - — — - . - 


Fm 
n 

I. 

* a 

— — 


how CE ——— — — — 


_— 


E.xecutors. ; 

» EZ .,, Adminiſtrator obtains a Decree to redeem a mortgaged Term tor 

» = y vi and be tore Inrollment ot the Decree dies Inteſtate. Thougn 

_ 0 Decree was for the Mortgayvze ro convey to the Adminiſtrator his 

1 ; Executots and Adminiſtrators, pet the Inrollment was denied to his 

. EE  idrator, becauſe the Inteftare's Title as Adminiſtrator to the 

wv | i Aqminimt 5 a . £ 

Fe Inteſtate, the Mortgagor, is gone. 2 Ch. Cates 247. Hill. 30 & 3 

Ne 4 5 Car. 2. Warren , en 5 ; 

: WS ;o A. has three Daughters, D a Widow, B. married to M. and C. 2 vent 354. 
tied to N. he leaves 1200 l. to purchaſe Gol. per Ann. within one S. C. ſays, 
marti » (ettled h aid Dae hte the H that LA. 

o ME };r after his Deceaſe, to be ſettled on his fat aughters, and the Heirs 88 

11 ? of their reſpelt ive Bodtes for ever ; Or otherwiſe D. ana rhe HRusbanas N 

xs . and C. (ball give Bonds to my Executors for double the Sum within 18 4091 to 

it, © Months atter my Deccale 70 ſettle the Share, that each ſhall receive, unto tbe Plattriff, 


EZ ind upon his Child and Ghiliren of my ſaid three Daughters A. B. and C. _ I 
n = Part and Part alike. B. died about fix Months atter the Teltator, , the El. 


wa * 5 leaving Titue a Daughter, who died about tour Months alter the Mo- tate which 
ther. The Husband ot B. took Letters of Adminiſtration to B. and he = 

Alto to his ſaid Daughter, and brought his Bill tor a third Part of D's 8 

a tate; No Lands were purchaſed, nor the 490 I. given to B. Per Ld. "oy 5 

nad , Chancellor the Husband has no Right. 2 Chan. Cafes 110. Trin. gitmilled. 


rn, WW 31 Car. 2. Collet v. Collet. But as to 
= KL TIS TOTS : 420 l. Inte- 
reſt was order'd to be paid for it from the Time of bringing the Bill. 


| if 
It * 431. Lands deviſed to be ſold for Payment of Portions, one of the Chil- For Lands 
be > dren dies, atter the Porrzon due, and before the Lands fold ; the Admi- r - 
"oy = niſtrator of the Child is intitled to the Money. Vera. 276. pl. 276. in Truftces 
a WF > Mich. 1684. Bartholomew v. Meredith. Hands for 

3 Payment 
ol Debrs &c. are to be deemed as Money, fo far as there are Debts &c. to be paid, and ſo Money de- 
do viſcd &c. to buy Lands, it is to be deemed as Lands. 9 Mod, 170. Roper v. Radclitt, fn Dom. 
5 Proc. Bur with reſpect to the Heir at Law, or Reſiduary Legatees, the Lands ſo given in 
* Truſt, or deviſed for Pay ment of Debts or Legacies ſhall be deemed as Land, and may by paying 
te Debts or Legacies pray a Conveyance. Ibia. 171. 
4 2332. A having a Sole Child, (a Son) took a Mortgage in Fee, which in 
x N quity 1s but a Chattle, this was in the Name of the Son and another Per- 


£6 ; ſon, the Jointenant releafes to the Son, but the Equity being in the 


6. Father, it being the Father's Money, the Mortgage was decreed to go 
wy to the Father's Adminiſtrators, * Arg. 2 Show. 40). pl. 39. Mich. 
1 36 Car. 2. B. R. cites it as the Caſe of Newton v. Burnell, in 
„ Ccacc. 
„ 33. A. having a Bill remitted for a particular Purpoſe from beyond 
0 Sea to him, receives Part of the Money, and takes a Note tor the 
115 + Remainder payable to himſelf or Bearer on Demand, and talling III 
85 gives the Note to B. with Orders to receive the Money, and apply it to 
2 8 the Uſe it was dean d for. A. dies, B. receives the Money and ap- 
12 plies it accordingly, Ihe Wife ot A takes Adminiſtration and brings 
Fo ITrover and recovers. B. brought a Bill and was relieved by North R. 
wo Vern. 264. pl. 260. Mich, 1634. Merxrett v. Eaſt ic k. 
„ 34. Deviſe f a | erſona / Efiate to a 7. ruftee in Truſt for Teflator”s only 2 Vent. 259, 
Le n, and the Heirs of his Body, and if his Son die during his Minority, . Ca 


and without Iſſue, then to A. and makes his Son Executor, and B. Execu- opon Bear: 
* 


er in Truft for his Son during his Son's Mintrity. The Son lives to 18, Chute a 
ana then dies without Iſſue, This Perſonal Eſtate ſhall go to the Execu- Cale wis 
or 01 the Son, and not to A, Vern. 326. in pl. 323. Paſch. 1685. in made ut 
Caſe of Whitmore v. Weld. erg 
= referred by 
the late I i. 


K. North to the Judges of C. B. who were divided in Opinion, but made no (ertiſisate thereof, 
| the 


164 Executors. 


(the Reference being determined by his Death) and afterwards by order it came to be heard bel 
Ld. Chancellor Jeffries, who upon hearing ot the Counſel of both fides Decreed it for 7 = 
the Complainant, for that the Executorſhip determined at the Age of 14 Years of W 
Son, and then the Surpluſage became an Intereſt v-ſted in him, and could not be deviſed Hh 

And his Lordſhip ſeemed to be of Opinion, the Minority in the Clauſe wherein the Berit 
was, ſhould be underſtood to determine at the ſame Time, as in the Clauſe of Execurorſhi ye 
Vern. 247. pl. 343- 5 C. Mich. 1685. decreed by Ld. C. Jefferies accordingly. ——— * 
Caſes 157, Whitmoae v. Ld. Craven, S. C. decreed accordingly. | | Man, 


35 A. deviſed to B. a Rent out of a Leafe for Years determina). "1 


Lives to be paid half Yearly if the Ceſtuy que Vie ſhould ſo long lin, R 
dies during their lives the Rent ſhall go to the Executors of B. qy;;., 


4, 


the Term. 2 Vern. 35. pl. 27. Hill. 1688. Gofley v. Giltord, «ire 

Roll 831. : 
2 4 36. Each next of Kin hath ſuch an Intereſt in his Share of the j,. 
8 c t/tate's Eſtate before Difribution, that if he dies it ſhall go to his Fxe. 


10 i according. 3 
14 y Show. cutor, For the Act has made it as if the Inteſtate had made his W 
} 


= — 4 I — 
— — * 
_ —— 5 * * = "0 
- . me * «x 


— — — 


5 i 25. S. C. and ſuch Words in a Will without doubt an Intereſt veſts, and ſo th 
1404 4 e jou he to whom Diſtribution ought to be made dies within the Near that hall 
- 14 1 5 Þ, not alter the Caſe ; For the Proviſo which gives Time to make th; 
i i 1 debated. 2 Diſtribution is only for the Adminiſtrator and Creditors, to the eng 


Show. 40% that the Debts ſhould be better known. Comb. 112. Trin. 1 W. & 
1 2 M. in B. R. Brown v. Brown & Farndale. 

5 4 Allicock,— Vern. 403. in Caſe of E Winchelſea v. Norcliffe. 

* Af . . . 

1 37. A. makes a Deed of Gift of bis Goods for the Uſe of his Wiz 
if and alter to his Children; they are taken in Execution and rebouzh ; 


| 4 | j 1 
oF 1 the Sheriff, Here is a new property and the Executor ſhall have then, : 
1 4 Mod. 51. Mich. 3 W. & M. in B. R. Lady Winchelſea v. Mais. : 

© 4000 one. $ 

4.81 4 AA * 38. J. S. deviſed Lands to A, for life, Remainder to B. in Fee, . . 
„ Shore. ing 400 l. of which 2001. to be at the Diſpoſal of his Wife in or by ber u 


Will to whom ſhe pleaſes ; ſbe dies Imtefate; Per Lords Commiſſoꝶ, 
k the whole Intereſts veſted in the Wite and Decreed it to her Admini- 

J ſtraror. 2 Vern. 181. pl. 163. Mich. 1690. Robinſon v. Duſgale. 

| Ld. Raym. 39. H. poſſeſſed of a Term for 99 Years, deviſed his Term 10 A., 
_ 325- Life, and ſo on to B. and five others ſucceſſively for Life, all ſeven lun 
Patkland How D ead 9 the Ouscſtion Was, who ould have the Reſidue of the Term? 
S C. ad. Er per Treby and Powell Anciently, it one having a Term deviſe 
Judged. it to A. for Lite, Remainder to B. ſuch Remainder was void; 11; 
Becauſe an Eſtate for Lite is a greater Eſtate ; And zdly, becauſe the 
Term included the whole Intereſt, ſo that when he deviſed his Tem, 
nothing remained to limit over. Afterwards the Law altered ; tc: 
Deviſe of the Term to B. after the Death of A. was held good; 200 
by the ſame Reaſon to A. for Lite, Remainder to B. For it was d 
diſpoling of the Intereſt in the mean Time, but a Deviſe to A. in Tal 
Remainder over is too remote; So if it be to A. and it he die Withos 
Iſſue, Remainder over. As to the principal Caſe they held thats 
the Remainders were good; And that the firſt Deviſee, and ſo every Dei 
ſee in his Turn, had the whole Term veſted in him, during whico thens Þ 
Man in Remainder and ſo every other after him, had not an acta A. 
mainder but a poſfibility of Remainder, and the Executor of the Device. 
pqſibility of Reverter; tor there may be a poſſibility of Reverter 5! 
where no Remainder can be limited, as in the Caſe of a Gift to 5. | 
and his Heirs while ſuch a Tree ſtands, no Remainder can be limit | 
over and yet clearly the Donor has a poſſibility ot Reverter, tho! 
no actual Reverſion ; a Fortiori there thall be a poſſibility of Re. 
ter, where a Remainder may be limited over; tor the Teſtator g 


but a limited Eſtate, and what he has not given away, mult pn bd 
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= _ Executors. 1095 


the ſame could not deſcend to an Executor. Bur now /nce the Statute 


8 
a 1 
R bim; and the Words for Life can be no more rejected in the latt Li- 
; mitation than in the firſt.” 1 Salk. 231. pl. 9. Hill. 9 W. 3. C. B. 
; : Eyres V. Faulkland. 9 85 | | h ; 
== d. When a be ſon is appointed an Executor, he takes a as being The Law 
© ,aed Exccutor. Per Holt Ch. J. 11 Mod. 126. Trin. 6 Ann. B. R. 1 
7 5 Bronker V. Cook. ries, and 
1 . | Perſonal 
fraue to the Executor, by his being named Executor he has a Right to all the Perfoual Etltate, 
' EE por Trevor Ch. J. 11 Mod. 162. Hill. 6 Ann. C. B. in Caſe of Archer v. Bokenham 
5 RE 
3 ; 5 
_—_ 1. At Common Law and before the Statute of Frauds &c. It a Man 
| : granted a Rent 30 A. his Executors and Afrgns during the Life of B, and 
* | * afterwards the Grantee had died leaving an Executor but no Aſſignee, the 
on Executor ſhould not have had the Rent, in regard it being a Freehold , 


N of Frauds &c. it a Rent be granted to A. for the Lite ot B. and A. b 
i dies, living B. A's. Execators Sc. ſhall have it during the Life of B. See 
* 3 Wins's. Rep. 264. Cites it as held by Ld. K. Harcourt, 4 Dec. 1710. 
8 in Cate of Rawlivſon v. Dutcheſs of Mountagu & al 

4142. A, poſſeſſed of an Exchequer Annuity for 96 Tears by Articles The Re- 

* on the Marriaze of M. his ſuppoſed Daughter covenants to pay ir to AM. porter makes 

for her ſeperate Uſe, and then 7to the ſurvivor of Baron and Feme for ® Quere, 

2 5 i 3 > . bs. that it this 
: * Lie; and after 10 the Children of the Marriage, and sf no Child, then Hiſtinction 
it, * to be or the Benefit of A. The Husband and Wite die leaving a Child be allowed, 
1 * who dies ſoon alter. Per Cowper C. A. has not ſigned the Order, nor Settlements 
Ty ' transterred the Property only Covenanted to pay, and a Court of E- of Terms 
ide _— 00 u: ; - hereafter 

© quiry muſt not carry the Covenant (being a free t.) be) ond the Let- „ ill be „ 

ter. 2 Vern. 692. pl. 618. Trin. 1715. Baſſee v. Grey. by way of 

Pye 17 5 Covenant, 
laf * with ſuch Remainders over as cannot be done by way of Limitation of an Fſtate or a Truſt, Idid. 
on = 694.— Equ. Ab. 362. pl. 16.5. C. Ld. Chancellor ſaid that it was only a Covenant to pay in 
"tt | Z ſuch Manner, and fince it never was deveſted out of A. he would not on this Bill on any pretence 


5 of Equity tear it our of him or his Executors, and ſo diſmiſſed the Bill, though he did not at ail 
* diſpute the Caſe if it had been of a Ferm or a Truſt of a Term ſettled in ſuch Manner, that the 
1 # Remainder would not have been good. Hut this was thought at the Bar to be an over-nice Dis- 


em tinction. Gilb. Equ. Rep. 97 8 C. in totidem Verbis. But adds that this Decree ſeems rea- 
ws *X ſonable, becauſe the Adminiſtrator comes for a ſpecifick Performance of the Covenant, and that he 
1 cannot do who was not originally in Contemplation or intended to be provided tor by the Covenant 
vile but that the Term had actually been veſted ro theſe Uſes, then the Interol ot the Term being veſted 
ft, in the Child and the Heirs of his Body, as it muſt be, if the Settlement had been drawn according to 
e the the Covenant, then it muſt have gone to his Adminiſtrator MS. Rep. Baſle v. Sir James Gray S, C. 
em Cou per C. ſaid he thought in this Caſe the Detendani * not to be compelled by a Court of Equity 
to aſhgn over the Annuity, becauſe the Covenant is ſati>hed alrea iy according ro the Intent ot the 
i017 XZ Parties, and this Court will not Decree a ſpecifick Performance of a Covenant further than the Par. 
| 200 ties intended where the Intent is according to the Rules of Law, and in this Caſe it might have been 


ſo limited; For ſuppoſe it run thus, (viz.) It the Child or Children of the Marriage ſhall happen 
to die m the Life of Sir ] Gray then 1o go to Sir J. Gray, this is a good Limitatioa of a Chattla ac 
La, becauſe the Contingency is to happen in the ſpace of a Lite. He admitted if the Legal proper- 
ty of the Annuity had been transferred over, and the Truſts had been limited in the Words of this 
Covenant, the contingent Limitation over to Sir J. Gray had been void, but there is a Difference 
betucen a Covenant to ſuffer one to enjoy, and a Transferring the property upon Praſt for ſuch an 
one; in the firſt Caſe the legal Property remains in the Covenantor, and Equity will not take that 
from him, after the Parties have had the full Benefit of that Agreement, but in the otner Caſe the 
legal Property is out of him, and transferred to another; and the Ceſty que Truſt has an equitable 
WIntcreſt veſted in him, and therefore he may compell his Truſtee to Aſſign over the legal Int- 


Wereſt to him, Bill difmiſt quoad hoc. MS. Rep. Trin. 1 Geo. in Canc. Baſs v. Sir Janes 
Gray. 


43. Deviſe of 1200 J. to be diſtributed among the four Children of 


Lene. 1 C at B's. diſcretion, bur not to be Compelled to pay it till 12 Months 
; git (| i ter Teſtatois Death, one died within fix Months atter Teſtator. Ic 
nian 4s held that no particular Intereſt veſted in any one Child, no Ap- 

bin, U u pot tionment 
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Fxecutors. 


pl. 18. Part- 


T 
portionment being made, and the whole 1200 l. is a ſubliſting Le 
Cy ; ſo nothing goes to the Adminiſtrator of the Child. 2 Very Li 
Hill. 1716. Bird v. Lockey, Wo. 

4. J. S. Leſſee of Land to him and his Heirs for three Lives ff 
the whole Eſtate reſerving a Rent to him and his Executors, Aqgmiy . 
tors, and /iffigns, Proviſo that on Non payment he and his Har, , 
re-enter, and the Afjignee Covenants to pay the Rent to J. F. the Aſs: 
his Exccutors ana Adminifirators ; Per Cur. Here is no Revettica t: 
the Aſſignor, and the Rent is exprefsly reſerved to the Execute 
and the Proviſo for the Heir to enter is not material as long as the Ry... 
vation of the Rent is to goto the Executor. For in ſuch Caſe the Ha-, 
a Truſtee for the Executor ; This was at the Rolls and afterwyre: ; 
came on before Ld. C. King, who was of the ſame Opinion ang He. 
creed it to the Executor. Wms's, Rep. 555. pl. 160. Trin. 1+, 


Jeniſon v. Ld, Lexington. 


— — 


(Z) What Things the Heir ſhall have, and what the 


Executor, 


[ Chattels Perſonal. ] 


Cro. E. 3-2. l. 11 a Man buys diverſe Fiſh, as Tench, Carps #c. and puts 


Jett and 
Rartholo- 


mew v. 
Cray. S. C. 


them for ſtore in his Pond and dies, the Executor ſhall not 


have the Fiſh but the Heir who has the Water, Hill, 3 El. B. 8, 
adjudged, Grey v. Pawlet and Bartholemew. 


e that the Fiſh in the Pond are the Profits of the Freehold, which the Executor ſhall not hare 
but the Heir or he who has the Water. —— Gouldsb. 29. pl. 24. Gray v. Trow S. C. adjudged, thi 
they are Chartles de ſcendible.— Ow, 20 Grey's Caſe S. C. adjudged —— Wentw, Off, Executon, 


53. Cap. 5. S. P. where the Teſtator has the Inheritance, 


2. Ik a Man dies ſeiſed of a Park, the Heir ſhall have che Dee, 
and not the Executor. Pill. 37 El. B. R. per ]opham. 


Eliz. in the Caſe of Swans. S. P. For without them the Park which is an Inheritance is rot cen. 
pleat —— Kelw. 118. pl. 60. ad Finem. S. P — — Wentw. Off Executors, 53. S. P. where th. 
Teſtator has the Inheritance. —— But if the Teſtator were but a Termor they are to go to: 
Execator but only as acceſſary Chartels Ne Etta :e of their Principal, viz. Park, Pond, 5 


the lame of Conies in a Warren, Pigeons in a Dove-houſe &c. 


3. Where a Man is bound to another and his Heirs, and the OU. 


dies Inteſtate, his Heirs ſhall have the Action; Per Tank. Arg. to wii 


there was no Anſwer. Br. Obligation, pl. 19. cites 49. E. 3. 12. 


5. P. Ir. 
nee de and not the Executors, bur it it be not ſealed the Execurors ſhall hate 
erre, pl. 
46. cites 36 
H. 6. 26, 


27.— 


pl. 18. cites 22. E. 4. J. 8. and 3. H. J. 1g. 


Ibid. pl. 52. cites 3 H. 7. 15. S. P. — —Godb. 3791. pl. 460. Arg, S. P. | 


5. A. pawns to B. on Condition, that if A's Heir or Executor p., 


the Money by ſuch a Day that he ſhall re-have the Goods. It 10 
Heir pays the Money after A's Deceaſe, as he well may, being Party” 
the Condition and named, the Executors cannot take the Goods ne 
the Heir's Poſſeſſion ; For it amounts to as much as it the Father“. 


ee 
O! bs 


4. The Heir ſhall have the Box or Che/t with Charters if it be ſeal, 


the Box or Cheſt, and the Heir the Charters ; Per Cur. Br. Chattch 
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given him the Goods by Gift or by Will; Per Fiueux. Keilw. 64. 
in. 20 H. 7. 

4 ww Man faiſed in Fee made 4, Furnace of Lead ia the Middle of the Br. Execu- 
Houſe, which Was #0t fixed to the Walls ot the Houſe and dy'd. The tors, pl. I 
Heir entered. The Executors took the Furnace, and the Heir brought Cite, 5 
Treſpaſs. And per tot. Cur. it lies well becauſe it is fixed to the Tra , 
Franktenement ; for as well is the Land the Franktenement as rhe ol. x72, cites 
Houſe, and theretore it ſhall go with the Franktenement ; and Fither 5. C. 
J. and Rede Ch. 4 agreed that the Action lies well by the Heir ; 
Quod Nota. Br. hattles, pl. 7. cites 21 H. 9. 26. 

7. Ho of Vatts fixed in the Land in a Dy«houſe or Brewhouſe. Ibid. Br. Execu. 


tors, pl. 


95. Cites S. C. fr. Treſpaſs, pl. 212. cites S. C. 


8. So of Pales or Eflankes, and Windows and Gates, and Doors of a Br. Exccu- 
Houſe ſhall go to the Heir, and yer they are not fixed, but it is not a 3 


pertect Houſe without them. Ibid. EO 


f Br. Treſ- 
paſs, pl. 212. cites S. C. 


9. Contra of Glaſs ; For the Executor ſhall have this; For it is a per- Br. Execu- 


fett Houſe without Glaſs; Per Pollard, quod non negatur. Ibid, tors, pl. vs. 


Cites 8. C. 
Br. Treſpaſs, pl. 212. cites S. C. 


10. But the Heir ſhall have the Evidence concerning the Land, and Br. Execu- 


not the Executors, and yet they are only Chattles in the Anceſtor or tors, pl. 


in the Heir. Ibid. 30 cites. 
Br. Tre 
paſs, pl. 212. cites S. C. 


11. And per Rede the Heir ſhall have Tables Dormant, and thoſe Br. Execu—- 


Things cannot be attached in Aſliſe, nor chey cannot be diſtrain'd. Ibid. tors, pl. 


95. Cltes 


S. C. Br. Treſpaſs, pl. 212, Cites S. C. 


12, A. covenants with B. that if B. pay to A. his Heirs and Aſſigns, Co. Litr. 


Joo l. that A. and his Heirs will and ſeiſed to the Uſe of B and his 210 a. cities 


* Heirs. A. deviſed the Land to his Wife during the Minority of his Raudal v. 


Son, Remainder to his Son in Fee and died, leaving his Wite Execu- on, 


8. K 0 


trix. B. at the Day and Place tendered the 500 I. generally. The reſolved 

= Wite having but an Eſtate for Years in the Land took the Money. Mich. 23 
Held that the Tender ought to be to the Son, out of whom the Ioheri- & 24 Eliz. 
dance is to be deveſted ; Arg. Le. 252, cites 5 Rep. 96. b. [ Mich, 14527 94 


23 & 24 Eliz. in the Court of Wards] Randal v. Brown. 


ief ſuſ- 
tices in the 
Cour: of 


Wards, which Ld. Coke ſaid he obſerved. 


13. A. deviſed all his Jewels to his Lady, yet his Garter and Collar 


ef F. H. ſhall go to the Heir. Ow. 124. 26 Eliz. in the Earl of * 
thumberland's Caſe. , Manda ea abc 


14. It the Owner of a Park, in which are Deer, Hares, Rabbits, So of Fiſh 


7 heaſants and Partridges, his Heir ſhall have them, and not his Ex- in Pond, 


ecutors or Adminiſtrators, becauſe Without them the Park, which is 248 


in a Dove- 


an Inheritance, is not compleat, and he had no Property in them, Houſc, be- 
but they belong to him Katione Privilezu for his Game fo long as they cauſe all 
temained in the Place privileged. 7 Rep. 17. b. Trin. 34 Eliz. in the tbrſe Things 
ST Calc ot Swans, : 


follow *he 
Scare of 
a ; ; | their Prin- 
Cipal, viz. the Park, Warren, Dove-Houſe, Pond, &c. Went Ott.” Ex. 33. 
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Poll Rep. 
101. . F. 
by Coke, 
in Caſe ot 
Srampe v. 


15. Leſſee for Years purchaſed Trees growing upon the Land, and by 
Liberty to cut them within 80 Years, and after wards he purchaſ;, h 
Inheritance of the Land and died. The Executor thall not have 1 
Trees, for though they were once Chattles, yet by the Purchaſe f 8 
Inheritance they were united to the Land, Ow. 49. Paſch, 36 El, 
Anon, | 

16. A. Tenant for Life of an Advow/on, Remainder in Fee to) 
A. preſented D. who was admitted, inſtituted and inducted But * 
Bene fice was void for nt reading the Articles by the Statute 13 Eli, , 
but D. continued in the Church, and ſo by Reputation was Parſon z 
his Lite, and died Parſon, and no Notice given to A. of the Voidan .; 
the Church by not reading the Articles. The Queen preſented, 5. 
that was void for want of Notice given. A. and D. both died. pe. 
Cur. B. ſhall preſent, and not the Executors of A,. becauſe as tog 
the Church was full till Notice. Velv. J. Trin. 44 Eliz. B. R. Gt... 
dit v. Baker. 

17. Rent was granted to 4 and his Heirs for his Life, and the Liu 
of B. and C. The Heir ſhall have this Rent as a Party /pecially * 
ninated, and as Heir by Deſcent, though it be not properly an ff, 
deſcendable. Cro. J. 282. pl. 3. Trin. 9 Jac. B. R. Bowles v. Pg; 

18. Trees ſold by Tenant in Tail, if cut during the Life of Tenn i; 
Tail thall go to the Vendee and his Executors, but if not cut the Hei: 
ſhall have them. 11 Rep. 50. a, Mich. 12 Jac, Litord's Caſe, 


Cele 


Clinton and Liford, S. C. cizes Com. 259. 458. 


o 231. pl. 
2 8 
ſolv'd that 
it was a 
good Re- 
lervation of 
a Rent. 


10, Tenant for Liſe made a Leaſe for 21 Nears rendring Rent at Mi), 
and Laay- Day, or within 13 Weeks after. The Leſſor after Mich. ani 
before the End of the 13, Weeks died, and his Executor brought Det: 
tor the Rent. Adjudged that the Action did nor lie; For in this the 
Leſſee had Election to pay it at any of the fſiid Days, and betore ti: 
laſt Day it is not due, and when the Leſſor died before that Day, his 
Executors have no Right to the Rent, but the Leſſor being only Te. 
nant tor Lite the Rent is gone. But if Leſſor had had Fee- frinple and di. 
before the laſt Day the Heir ſhould have had the Rent as incident to tl: 
Reverſion; But if Leſſor had ſurvived both Days, the Rent had te i 
Thing veſted in him, and his Executor ſbonld have had it. Bui it is 
Rent had been reſerved at Mich. and it be behind by 13 Weeks, that thin 
it ſhould be lawful for the Leſſor to enter, it the Leſſor ſurvives Mc. ti 
Executors ſhall have Debt for the Rent, becauſe then the Rent | 
due, and the 13 Weeks are only a Diſpenſation of the Entry of the L 
until that Time; and in this Caſe it is ſufficient that the Rent be de- 
manded at the latter Day as well as at the firſt, as where the Rent | 
reſerved at two Days in the Disjunctive. 4 Le. 247. pl. 403. Mic) 
12 Jac. B. R. Glover v. Archer. | 

20. For a Nomine Pang the Teſtator himſelf might have an Act 
of Debt, and conſequently his Executors, and yet the Nomine Pez 
an Incident which thall deſcend to the Heir. Bar this is by the Comms 


Law, and nut by Statute 32 H. 8. 34. which does not extend to 1. C. 


Litt. S. 240. 162. b. 


21. Debt by Executor; the 7efator did covenant with the D:/114:" | 
that he ſhould have and enjoy ſuch a Houſe and Lands for ix Tears, | 
Defendant covenanted tor him, his Heirs, his Executors and Ag | 
to pay to the Teſtator, his Heirs, Executors and Aſſigns an yoar'y A | 


of 901. during the fix Years ; the Defendant entred, the Teſtator died, 5 


the Rent was behind for a Tear after his Death, tor which the Exec" | 
brouz® | 


„ ks 
be - Po, 


lith, 
ani 
Debt 
; the 
e tie 
dis 
Te. 
22 
} ttt 
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thin 
Y. dis 
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m 


brought the Action. Reſolved ic was a Rent, and ſo ſhould enſue the 
Reverſion, and ſhould go te the Hir. Ero. C. 207. pl. 1. Hill. 
6 Car. B. R. Drake v. Munday. 


22. If one recover in a real Action Land and Damages and dies So of a Re- 
belote Execution, the Heir thall have a Scire Facias to have Executi— xd e 
on tor the Land, and the Executor tor the Damages. Cro. C. 227. 4 Need and 
pl. 4. Mich, 7 Car. B. R. in Caſe of Beamond v. Long. Damages, 
ne Het. _ 
all have Execution for the Deed, and the Executor for the Damages. Went. Off. Ex. 92. but 
(aid that in the Time of E. 4. it was ſaid, that until the Heir ſuc 4 Scire Facias the Ex <cutors 
cannot ſue Execution of the Damages. 


23. The 7:fator being ſciſed of Tithes during the Life of 7. P. made 
a Leaſe thereof to the Defendant, reudring Rent ; atterwards the Leſſee 
died, then an Action ot Debt was brought by his Executor for the 
Rent Arrear; and upon Demurrer to the Declaration ic was argued, 
that this was a Rent, and that the Executors ſhall not have it, becauſe 
it is incident to the Reverſion, tor it is a Rent though not in Point of 
Remedy. It was argued on the other Side, that Debt lies on the 
Contract which goes to the Executors, but perceiving the Opinion ot 
the Court againſt him, pray'd a Diſcontinuance, which was granted. 
Raym. 18. Trin. 13 Car. 2. B. R. Tippin v. Grover. 

24. Mortgagor agreed to convey his Equity of Redemption, but heſore the 2 Freem. 


> Conveyance executed, or the Money paid, he died. Decreed that the Heir Rep. 125. 


N 


*. 44, P „ A . 4 


not the Executor ſhall preſent; For all is done in an Inſtant, the De- 


ſhall have the Money, and not che Adminiſtrator. 3 Chan. Rep. 63. * 5 
22 Car. 2. Tilley v. Egerton. las Var 
bis. 


25, Mortgagee in Fee enters tor a Forfeiture, and after ſeven Years En- And it the 
joy ment ab/c/utely ſells the Land to F. S. and his Herrs ; Per North K. Mortgage 
The Eſtate ſhall nor, be looked upon to be a Mortgage in the Hands of Money be 
J. S. ſo ſo as to make it Part ot his Perſonal Eſtate, but ir ſhall be tor paid off che 


— ot his Heir, Vern, Rep. 271. pl. 267. Mich. 1684. Cotton — * 
V. IIIles. 


Per Ld. 


| Wright. Ch. 
Prec. 265. Mich. 1706. in Caſe of Noys v. Wan 


27. The ſame Perſon being Patron, and Parſon dies, the Heir, and LOS. 280. 
pl. 4 S. C. 


cent to Heir, and the falling of the Avoidance to the Executor. 3 Lev. Ts 
| 133 5 NBily 3 
47. Mich. 33 Car. 2, C. B. Holt v. Bp. of Winton, & al'. Where two 


j ſeis d of an Eſtate of Inheritance) 


ot the Land ſurmount the Debt, all that remains hall 5 8. 
though not ſo expreſs'd, and albeit it | ney” goto; the Fleir 
* Vent. 359. Mich. 33 Car. 2. Anon. 


no Covenant to pay the Money, 


; be any ſuch Covenant) thall noc have the Redemption Money, but the n De- 
. Heir. 2 Ch. Rep, 242, 34 Car. 2. 13 Cree 


. 1 & © . 8 %.. 4 gs 
\ DET I SIA IIS oo. * N 2 3 _ by; Fs 
ERS. os r 


: Titles con- 
cur in an Inſtant the Elder ſhall be preferr'd. 


28. If A. makes a Leaſe or deviſes an Eftate for Years, (he being 2 Chan, 
tor Payment of Debts, it the Protics * 


be in the Cale ot an Executor. 


29. Adminiſtrator ot a Copyhold Mortgage in Fee (in wh'c') there is Vem Rep. 


nor in any ſuch a Surrender can there 179. 5 6 


% » 


Turner v. Crane. 
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Chan. Rep. 30. When Lands are appointed or conveyed to pay Debts, the Het ; 


Bu t- inticled to have the Lands after the Debts paid. 2 Chan, Caſes 15 


Bromſell. Trin. 34 Car. 2. Culpepper v. Aſton. 

S. Þ. — For | | : 

ir is a reſulting Truſt. Per Pratt Ch. J. 9 Mod. 186. The Heir can compel a Convevance 
Chancery upon Payment of the Debts. Nay, he may determine what Part of the Land the Trute 
ſhall ſell. Arg 10. Mod. 237. Paſch. 11 Ann. in Caſe of Roper v. Radclifte, 


Nora, it was 31. Reſidue of Perſonal Eſtate deviſed by A. to be laid ont i, p 

oved that Purchaſe, and ſettled on his 3 Daughters, B. C. and D. and the Hy, 
Svcs gy ot their reſpettive Bodies for ever; or otherwiſe the Husbands of my fag 
chaſedand Daughters for what Moneies they ſhall receive ſhall give Bond to the Eu. 
fertled to cutors, to ſettle what each ſhall receive upon the Child and Children of 
the Wifein B. C. and D. Part and Part alike. B. died, (leaving a Child) abon 
1 ſix Months after the Teſtator; the Child died about four Months afte 
ſhould have B. No Land was purchaſed; Finch C. diſmiſſed the Husband's Bill 
been Tenant who had taken Adminiſtration to B. and the Daughter, and declare 
by the Cur- the Husband had no Part there in Right of B. becauſe B. died; ang 
1 — by the firſt Part of the Clauſe it was to be laid out in Land, oh 
Mould have ſettled on the three Daughters, and the Heirs of their Bodies; ang 1 
Recom- the ſecond Clauſe the Husbands were to ſecure what they ſhoulq g. 


28 ceive. 2 Chan. Caſes 110. Trin. 34 Car. 2. Collet v. Collet. 
5 Ibid. 112. It was much inſiſted on for the the Husband, that he might have given Bind 


to ſecure the Surplus to the Child, and fo from his Child it would have come to him as Adminis;; 
ror ; But ſeeing no Intereſt could veſt in the Child till the Election was determined, (it not be 

material in this Point whether the Executor or the Husband had the Election) the Father could 0 
claim it as Adminiltrator to the Child. And then if the Money had been laid owt in Land, and! 
Settlement made according, to the Direction of the Will, the Husband wauld have had no Berk, 
For there would have been a joint Eſtate tor Life in the Daughters, with ſeveral Inheritances 2 
no Severance of the Joiuture by the Marriage and having Iſſue, and io no Tenant by the Curtch, 


2 Vent. 356. 8. C. 


32. Deviſe of Goods to A. for Life, and after A's Death to the Hir! 
B. B. dies, living A. It was inſiſted that theſe Goods were only the 
Furniture of rhe Capital Houſe, and ſo guaſi aw Heir- Loom ; but pet 
Finch C. they abſolutely veſted in him that was B's Heir at the Tine 
ot B's Death. Vern. 35. pl. 34. Hill. 1681. Danvers v. the Eu 
of Clarendon. 
35. Ceſtuy que Truſt of a Mortgage for 1000 Nears afterwards purchs- 
ſed the Inheritance in the Name ot a third Perſon, and the Leale wa 
aſſigned to herſelf, The Heir ſhall have the Leaſe to attend the lube- 
ritance, and not the Adminittrator, 2 Chan. Caſes 156. Mich. 35 Cat 
2. . Langton. | 
36. A. made a Settlement to raiſe a Portion of 4000 I. for two Daug'- 
ters, to be paid at the Day ot Marriage or Age, and reſerved a Pos: 
er to order it otherwiſe by his Will, and by his Will made about tte 
ſame Time he gives the ſame Sum, payable as directed by the {ii 
Settlement. One dies. Her Portion ſhall not go ro her Adminiſtre 
tor, but the Heir ſhall take the Profits, and a D:fference is taken be. 
tween 4 Truſt and a Legacy, for that a Truſt is expounded according ! 
the Intent ot the Party, and a Legacy is governed by the Rules ot ii: 
Common Law. 2 Chan, Rep. 288. 36 Car. 2. Pawler v. Pawlet. | 
37. Lands are limited to the ſecond Son in Fee, provided that! 


the eldeſt Son die without Iſſue, the ſecond Son thould, within '% Þ 


Months after ſuch Death, pay 1500 J. to the Sifter, or in Default i, 


the Lands fhould go to the Sifter and her Heirs. The eldeſt Son dies u,. 
out Iſſue. The Siſter dies within the ſix Months. Her Heir, 41 
not her Executor, ſhall have the Benefit of this Deviſe, ic being“ 
way of Limitation ; and Ld. Chancellor ſaid, that 1elieving 1! Þ 


Caſes would deſtroy the known and common Difference between 


mitaus 
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4 "al on and a Condition. Vern. 420. Trin. 2 Jac, 2. Winchelſea v. 
I 8 833 carves a Term for 1000 Years in Truſt for her intend- 
; * Husband for Life, and after to her and her Heirs. Aſterwards the 
Has band and Wite, by Fine ſur Concell* grant a Term of 21 Years, 

* wheromg the Rent to Husband and Wiſe, and the Heirs of the Wife. The 
Kent mall go the Heirz Per Lord Jetferies. 2 Vern. 62. pl. 55. 

* Paſch. 1088. Saunders v. Beale. : | 
* 439. By Marriage Settlement a Term was to commence after the De- Chan. Prec. 
* ceaſe of the Survivor to raiſe 3000 J. in 12 Months for Daughter's Por- 195. 35 
nt. There being only one Daughter, the Father by Will deviſes hd ona 
” the Truft Lands to make good the Wile's Jointure, and to raiſe 3000 J. S. © 

ſor his Daughter's Portion. This being a Portion to be raiſed out of Abr. Equ. 

the Land, it ſhall not be raiſed tor the Adminiſttator of the Daughter Caſes 2 

u ho died at five Years old beſore the had Occation of a Portion, but 02 F 
> ſhall merge in the Land tor Benefit of the Heir. 2 Vern, 439. Paſch. a. Nota, that 


1702. Bruen v. Bruen. the Daugh- 
| | . Ts ters died 
* within the 12 Months, though it does not appear in 2 Vern, 439. — [Neither do I obſerve 


1 


the S. P. mentioned either in Chan. Prec. or 2 Freem. Rep.] 


40. Term raiſed for a particular Purpsſe, when that Purpoſe is an- 

ſwered the Heir ſhall have the Benefit ot the Truſt of the Surplus of 

the Term, bur he ſhall have it as a Term which muſt go in a Courſe of 

* Adminiſtration, and not in a Courſe of Deſcent ; and per Commiſſion- 

ers decreed accordingly tor the Heir's Adminiſtrator, and not the Heir's 

= Heir. 2 Vern. 139. Paſch. 1690. Levet v. Needham. 

41. Leaſe for three Lives to B. by Dean and Chapter, haben to B. 

Hi Executors, Adminiſtrators and Aſſigns tor three Lives. This is an 

* inhericable Eſtate, and ſhall go to the Heir; Per Ld. Somers. 2 Verna. 

320. Mich. 1694. St. John's College v. Fleming. 

2432. Lands deviſed to his Executors to be fold for Payment of Debts, Lands devi. 
and further wills, that if there thould be any Kurplus atter his Debrs ſed to be 
paid, ir ſhould de deemed Part of his Perſonal E/tate and go to his Ex- fold for 

4 . . Payment of 
ecutors; yet Executors were decreed to Account, and pay over the DO, T. 
* durplus to the next of Kin. 2 Vern. 361. pl. 325. Mich. 1698. in Perforial « 
the Caſe of Bailey v. Powel, cited as Sir William, Baſſet's Cale, Eſtate in the 


: Hands of 
the Executor is diſcharged, and not contributory ; But it is otherwiſe iv Caſe of Adminiſtrat 
Lev. 203. Hill, 13 & 19 Car. 2. Feltham v. Harleſton. ts 


* 43. A. having intailed his Lands on his Son, ſubject to a Mortgage 2 Froem. 
Term ot 1000 Years tor Payment ot 6000 J. deviſed his Leaſehold and Boy 207. 
Perſonal Eſtate to pay his Debts and Legacies, and directs, that it his * {of c 

= Perſonal Eſtate is applied to pay the Mortgage, the 1000 Years Term |" ogy Fet- 
; thould be kept on Foot to make good his Daughter's Portion, and gives tiplace, and 
; her 3000 J. 10 be paid at 21 or Marriage, if married with Conſent, if Here 244. 


vo, 1000 J. She. died at ſix Years old. Per Cur. it is within the 1 85 
© Reaſon of Ld. Pawlet's Cale ; belides, the Deviſe is contingent on her ſaid. Je was 


* marrying with Conſent, lo the Portion not to be raiſed tor the Benefit a Condition 
et the Adminiftrator, but Bill ditmifled. 2 Vern. 416. Hill. 100. Precedent, 

© Yates v. Fettiplace. cher 
; as it he had 


© Daughter marry with Conſent of my Wife I give 3000 1. laid, It my 


1 Chan. Prec. 1 | 8..G 
Sand i531] 1 . - rec. 140. pl. 122 8. C. 
ileuſe Sx poor dy the Malter of the Rolls and Ld. Kzeper, and the Diſmidion athirmed in the 


44. Held 
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44. Held that a Furnace, though fixed to the Freebold and purc hd 


not clearly 
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with the Houſe, and alſo Hangings nailed to the Wall, ſhall go to the 15 
ecutor and not to the Heir, and ſo determined contrary to Herlag 
den's Caſe, 4 Rep. 2 Freem. Rep. 249. pl. 316. Trin. 1701. in d 
Squier v. Mayer. ac, 
9 Mod. 189. 45. A Term for 5oo Years in Truft to pay Debts, and four 5, 
S. C. cited offerwards to attend the Inheritance, as ſoon as Debts are paid ir , 
> 2 5 Truſt for the Heir. 2 Vern. 645. Hill. 1705. in Caſe of Count, 
ir was affirm- Of Briſtol v. Hungerford, cites it as the Caſe ot Cook v. Gnavas. b 
ed in Par- 
liunent 1912. 15th May. 


Chan Prec. 46. A. having two Daughters deviſed a Mortgage in Fee, an ui 
. e he had entered, as his Lands in Fee to his two Daughters and their Hin 
chdinety.” and another Mortgage on which he had not entered, to them, ther 
lb. Executors &c. One of the Daughters dies. Her Share of the Li 
Equ. Kep. in Fee ſhall go to her Heir, and not to the Husband her Adminij. 
2. . C. de- tor; For though it was but a Mortgage as between A. and the Mon. 
l gagor, yet A. intended thoſe Lands to go as Real Eſtate to his Daus. 
ters, and the Adminiſtrator of the Daughter that is dead ſhall haye 1; 
Part; Per Cowper K. 2 Vern. 581. pl. 524. Hill. 1706. Noyes uy 
Ux' v. Mordant. 
47. Deviſe was of 2001. a Near for 16 Years to pay Debts and Le- 
gacies, yet the Surplus was adjudged a Truſt tor the Heir. 2 Ven, 
645. in the Caſe ot Counteſs of Briſtol v. Hungeriord, Hill. 170 
cttes it as the Caſe of Sir Cyril Wyche v. Packington. 
Chan, Prec. 48. A Mortgagee of a Term had a Decree to forecloſe, and the Heir u 
355.P1 2% Iniant to convey the Fee upon Payment of 20 l. at her full Age, ul 
* 5 . Cauſe &c. in ſix Months after Age. A. before any Conveyance ot ti; 
ingly. Fee aſſigns the Term to J. C. in Truſt to attend the Inheritance uh 
it ſhould be conveyed ro B. The 20 I. was not paid, nor any Co. 
veyance made of the Inheritance to B. during his Lite ; But becaul: 
of the Decree, and A's Covenant to convey, it was held to be an E- 
rate of Inheritance, and not Perſonal Eſtate. Giib. Equ. Rey, i: 
Hill. 9 Ann. Kitſon v. Kitſon. 
2 Vern 57 49. A. agrees for the Purchaſe of Lands for 10001. to be conveyed ii 
pl. 8 > C. Months after, and dies in the mean Time. The Heir of A. may 
us compel the Executors to pay the Purchaſe-Money our of the he. 


appear ſonal Eſtate; And ſo may the Deviſee it ſuch Contract be deviſed, il 
— - Gilb. it will well paſs by the Name of all his Lands ot Inheritance. (. 


ey 2 Prec. 320 Hill. 1111. Greenhill v. Greenhill. 


50. If a Mortgagee ſells, the Surplas Money is to be anſwered to! 
Heir, and not to the Executor or Adminiſtrator; Arg. 10 Mod. 2 
Paſch. 13 Ann. 

51. A, by Will ſuljects both his Real and Perſonal Eſtate to the I: 


ment of his Debts, Decreed that the Heir ſhould pay the Debt, r. 
Default thereof the Real Eſtate to be fold, and Liberty given o 
Heir to proſecute ſor the Perſonal Eſtate. MS. Tab. Feb. 22. 1% Þ 


Slydolph v. Langhorn. 


52. It is now a ſettled Point in Courts of Equity, that if Lu- 
ſettled, or a Term ot Years created, on Truſt to raiſe Portions er Dau F 
ters, to be paid at Age of 21 or Marriage, and the Daughter dies, 


the time of Pay ment, the Portion ſhall not go to the Executor of 
miniſtrator ot the Daughter, bur fink in the Eſtate for the Beten 
the Heir. Comyn's Rep. 142. Per Ld. C. Hardwicke. Paſch. 1; 1 
2, in Caſe of Harvey v. Aſton. _ 

53. Although a Real Eftate is made liable to Debts, yer it ſoa 
rome in Aid of the Perſonal, and the Perſonal ſhall be firſt pf 
MS, Tab, April 12th 1727. Nokes v. Derby. | 
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| Whatever Intereſt in, or Profits out of a Real Eſtate, are undiſ 
2 a Teſtator deſcend 10 the Heir; and he takes them, not by the 
be I. or the Intent of the Teſtator ; but they are thrown upon him 
b the Law, for want of ſome other Perſon to take. AÆquitas ſequitur 
$ orig Caſes in Equ. in Ld. Talbor's time. 44. Mich. 1734. Hop- 
* kins v. Hopkins. 


NSN Fes 


. 


(Z. 2) What is a Chattle to go to the Executors. 


1 IF a Man ſci/cd of Land js attainted of Felony, and the King has 
4 Annum Diem & Vaſtum, this is only a Chattle, and it a Stranger 
* enters the Lord ſhall have Aſſiſe Ny the ee x is in him. 

Br. Chattles, pl. 16. cites Firzh. Afliſe, 424. tempore E. 1. | 

15 It a Mas is ſeiſed in Fure Uxoris, and alter 1 of Felony, ch —— 
and the King ſeiſes the Land tor the Lite of the Husband, the Kings C. 

has only a Chattle; For if a Stranger enters and the Baron dies, there Br. Eſtates, 
the Feme ſhall have Aſſiſe, and ſo the had. Br. Chattles, pl. 15. cites pl 87. cites 

, ; S. C. accords 
4 E. 3. and Fitzh. Aſſiſe, 166. | F A 

3. It a Man Leaſe for Lite reſerving for the fix firſt Years, three 

> Ouarters of Corn by the Tear, and after the ſix Years if he holds it over 

*51. a Tear, and atter acknowleges a Statute within the firſt ſix Years 

the Rent ſhall be extended as a Franktenement, and not as a Chattel. 

15 E. 3. Execution 63. 2 Roll 473. Statutes (P) pl. 13. 

4. In Quare Impedit, a Man granted to another the next Preſentation jF , Man 
*ofſuch a Benefice, and the Grant was to him his Heirs and Aſſigus of the Grants the 
next Preſentation, and admitted Clearly that it is only a Chattle, not- to next 


withſtanding thoſe Words (Heirs) ; For it is but one turn, and where Peſent A- 


: 5 ˖ 2 ; W. 
the Thing is a Chattle this Word Heirs cannot make it Inheritance. N af the 
Br. Chairles, pl. 6. cites 39 E. 3. 37. Church of 
: D. thoſe are 
Chattles, and it he dies the Executors ſhall have them and not the Heir. Br. Chattles, pl. 20. cites 
34 H. 6 27. 


Next Advowſon is but a Chattle; Admitted. Owen 43. per Anderſon C. J. Paſch. 28 Elix. 


C. B. in Cale of Yardley v. Peſcan, — Before it becomes void it is a Real Chattle, and after it is 2 
erſonal Chattle. See Went. Off. Executor 54. 


F. Ho elſewhere ofa Leaſe to V. B. and his Heirs for 20 Tears, Ibid. 


6. It a Feme has Execution by Statute Merchant of Land, and takes Ba- 
Fen, this is a Chattle and the Baron may give ic, and ſhall have the 


uit alone it he be ouſted ; For it is only a Chattle, Br. Chattles, 


l. 17. cites 3). Aſſ. 11. 


7. It a Man be obliged to another aud to his Heirg and he dies, his 
Heir ſhall not have Aion ; For the Debt is a Chattle, and the Heir thai l 
ot have Chattles. Br. Bailment, pl. 2. cites 9 H. 6. 58. 

8. So if a Man Bails a Deed to another to re- bail to him or his Heirs and 

de dies, the Heir thall not have Action; For the Deed is a Chattle. Br. 
pailment, pl. 2. cites 9 H. 6. 58. 

$ 9. The Father who has the Ward of his o and Heir has it not as 4 
Fhattle as Ward. So of his Daughter and Heir. But it was {aid that 
be Father be Outlaw ed he ſhall not loſe the Ward, and theretore 

W ſeems that he cannot Grant it, nor the Executors ſhall not have ir, 
Pit ſhall be ot a Ward ; and therefore it is not properly a Chattle. 
F Chattles, pl. 19. cites 33 II. 6. 55. ; 

. So it ſcems thongh Charters do concern the Land of the Plain- 
V. yet it he brings Detluue of a Box with Charters, aud be counts 
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Br. Chattles, 
pl. 12. Cites 
8. C. 


Deed of 


Entail is not 


of no Charter in Particulur, the Detendant may wage his Law eta 
whole; becauſe before thewing ot it the Box and all in it is but a G. 
tle. 2 Roll 108. Ley-gager (F) pl. 1.cites 19. H. 6. 9 b "M 
to. Charters concerning Land ate no more than Chattles, ag 7 p 
ſens whoſe Land they do not concern, as it one is Bailor and another bi 
lee only ot them. See 2 Roll 108. Ley-gager (E) pl. z. cites 20H 
6. 38. | 

4 Grantee of a Rent for Term of Years, grants Omnia Boy, N 
Catalla ſua tam Viva quam Mortua, The Reucr palles, and Yer the 
Grantor cannot put him in Seiſin of it, but muſt wait the Day of b © 
ment, Le. 202. Arg. cites 39 H. 6. 35. b. „ 

12. In Detinue of Charters a Man may wage his Law, if the PGA 
does not make Title to the Land; For if 8 Man gives to me a j)ec4 © 
Feoflment, it is only a Chattle in me, Per Pigot quod non Negus 
Br. Charters de terre pl. 57. cites 8 E. 4 3. : 

13. Deed of Tail or of Land is not Chattle, but is Inheritance, 2 
does not paſs by theſe Words, Omnia bona & Catalla, but belong; , 
the Heir, and Replevia does not lie of it. Br. Chattles, pl. 9. ©, 

H. 7. 10. 

e 4 bn Treſpaſs Quare Vi & Armis ſedulam ſuam fregit et aſy r 
tavit, Detendant ſaid that the Seat was in the Church ot D. wheres: | 
N. was Parſon, and he by his Command &c. Eliot ſaid this is no PI 
tor a Seat is a Chattle, and not Parcel of the Franktenemenr, b. 
Butler e contra; tor it is fixed to the Franktenement, therciore Parc! 
as a Furnace &c. Per Fairtax, neither Furnace nor Fatts are Parcel 
nor Booths in a Fair, nor Table dormant. And per Hufley, it {een 
that Seats in a Church is Spiritual Matter, and therefore ſhall be 9. 
der'd by the Ordinary, and that every One may remove the Seu“ 
their Eaſe, if he &c. has had it there by Preicription. Br, Chats 
pl. 11. cites 8 H. 7. 12. 

15. An Intereſſe Termini is a Chattle. Pl. C. 150. 3 Mar, Thin: 
morton v. Tracy. s 

16. Where Rent was granted to a Man in Fee, and if unpaid & 
that he, his Heirs &c. may enter and take the Profits to him, “ 
Heirs and Aſſigns, and 7o retain till he is ſatisfied ſuch a Sum, i." 
a Chattle, Arg. 2 Roll Rep, 13. in Havergil and Hare's Ci, 
cites 4 Rep. 81. Mich. 41 & 42 Eliz, Sir Andrew Corbet's Case 

17. When Recognizances are torteited they are but Chattles Þ:: 
ſonal. 12 Rep. 2. Paſch. 4 Jac. Ford v. Sheldon. 

18. If Lands are convey'd to the Uſe of A. and B. and their Hun 
1000 1. be raiſed it is a Fee Simple limited or Conditional. T: 
Difference is between a Limitation ot a Uſe to A. until todo l. rail, 
that perhaps in a Uſe may be a Chartle, but it to A. and B. un. 
much be raiſed, perhaps it is doubtiul, Per Bridgman Ch, |. C 
107. Mich. 18 Car. 2 C. B. 

19. If the Limigation was to A. and B. and their Heirs for (on 


Years as ſhall be from ſuch a Time to ſuch a Time, it had been bu} 
Term, it makes it not a Fee Simple what was after qualified to a Ir 
tor Years, Arg. Cart. 166. cites 10 Rep, 85. Loveis's (= 


20. Leaſe for Years is Real. Went. Off. Ex. 52, 


a Chattle, for it is Inheritance as the Land is, and of the Nature of the Land, and ſhall go 

Heir; Per Fairfax and Huſley. Br Charters de terre &c. pl. 53. 4 H. 7 10. 5 
But if a Deed of Feoffment be given to me of Land to which I make no Title, this is 0) 

Chattle in me. Per Pigot. Quod non Negatur. Br. Charters de terre &c. pl. 57. 8 E. 4. 3 


21, So Wardſhip of Lands held by Knight Service, Went. Off, E. 


1 
** 


Ex. 53. 


2 
2. 
70 
* 


— — 


Executors. 


—— 


2 3. SO Extent upon Fudgments, Statutes or Recognizances, Went. 


9 iſſuing out of Houſes or Land, as Rents, Commons, 


Eſiovers &c. Corodies, Advowſons, Tithes, Fairs, Markets, Profits of 


Teets &c. which Teſtator had for 'Jears are Chattles Real, Went. OtE 
any 0 1 2 Tear, Day and Waſte forfeited to the Crown on Attainder 
of Felony 1s but a Chattle, and though granted to one and his Heirs 
by the King, yet ſhall go to the Executor and not to the Heir. Went. 


; Off. Ex. 54. 


26. NMaraſtip of the Body whether by Tenure or Aſſignment was a Br Chartles, 
Chattle Real in reſpect of the Tenure of Land, and was tor Years, viz. pl. 3. cites 


; till 21. or Marriage. Went. Off. Ex. 52, 53. 


27). Hoa Villain for Tears (as by Grant tor a Term from him that 


; had the Inheritance) is a Chattle Real. Went. Oll. Ex. 52 


28. An Apprentice ſeems to be only a Perſonal Chattle. Went. Off. 
29. Becauſe not ſpringing out of any Real Root as Wardſhip and 


Villenage do, but out ot meer Contract. Ibid. 56. 


27. The Intereſt in a Debtor in Execution for Debt, or more proper- 
ly in his Liberty, ſeems only a Perſonal Chattel. Went. Olt. Ex. 


28. So of a Priſoner taken in the Wars. Went. OF. Ex 53. 
29, Any Intereſt out of Land in which the Grantor has only a Term, 


4 though ever ſo long, and though he grants it in Tail, or tor Lite, li- 
miting it as a Freehold, can be no other than a meer Chattle. Went. 
Off. Ex. 55. ſays Partus ſequitur Ventrem. 


30. Extent upon a Statute is but a Chattle notwithſtanding it is deli- 


© vered to the Party as a Freehold, viz. ut Liberum Tenementum, but 
that makes it only to be Quaſi Liberum Tenementum as to the main- 
© raining of Aſſiſe if wrongtully put out. Went. Off. Ex. 55. 


31. Patentee of Land, or other Hereditament, whereof a Traitor was 


| ſeiſed in Right of his Wife, has only a Chattle Intereſt in the Profits, 
though granted to him and his Heirs, and it ſhall go to his Executors. 
: Went. Off. Ex. 55. 


32. Dung in a Heap is a Chattle, but if ſpread on the Land it is not; 


1 Per Roll J. Sty. 66. Mich. 23 Car. Carver v. Pierce. 


33. Graſs growing is Part of a Freehold, and not a Chattle. 3 Salk. 


1 161. cites 1 Vent, 187). Hill. 23 & 24 Car. 2. B. R. Emerſon v. E. 
merſon. 


34. Intereſt under an Extent of Lands on a Judgment by Elegit is 


but a Chattle Intereſt ; Per Jetteries C. Vern. 398. Paſch. 1686, in 
4 Caſe of Clobery v. Simonds. 


35. Corn ſtanding is a Chattle 3 Salk. 160. pl. 3. Anon. 


36, So Trees growing are not Goods and Chattles. 11 Mod. 113. 


121. Paſch. and Trin. 6 Ann. B. R. The Queen v. Harris. 


excepts ſuch and ſuch Trees, this is a Chattle Intereſt. Went. Off. Ex. 60. — 80 
wu J. S. ho dies before felling them, the Executor of J. S. ſhall have them. Went Off Ex. 60 


37.A ſeiſed in Fee deviſed, that if his Perſonal ſtate ſhould not be (uffici- 


+ mt to pay his Debts and Legacies, then his Executor ſhould receive the Pro- 
. of his Real ſtate for the Payment thereof, and after Payment he de- 
Liſed the Real Eſtate to B. &c, The Executors have only a Chattle 


Incerelt. 


14 H. 4 24- 


All. 31, 32. 
Yearworth 
v. Pierce, S. 
C. and S. 

P. by Roll. 


Vent. 18. 
Hill. 23 & 


24 Car, 2. B. R. Emerſon v Emerſon, S. P. 


But if one 
ſells Land 
in Fee, and 


of Trees fold 


—— 
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Intereſt, Wms's Rep. 505. 509. ſays it was ſo held in the Houſe of 
Lords upon taking the Advice of all the Judges 22 May 1717. 0 
the Appeal of Coppen, Barnardiſton, &c. TY 


— 


(Z. 3) What Executors muſt do in Favour of 
the Heir. 


1. HE Father of A. articles with F. S. a Carpenter to build an Hong 
and covenants to pay F F. 1000 J. to build it, but A. le, 
the Building dies Inteſtate. I he Heir of A. on whoſe Eſtate this Hy; 
was ty be built, brought a Bill againſt the Adminiſtratrix of A to com. 
del her to perform this Agreement ſpecifically, and decreed accordingly, 
2 Vern. 322. pl. 31o. Mich. 1694. Holt v. Holt. 
2. Articles on Marriage whereby Money is agreed to be laid out in Lang 
and ſeitled, in Default of Iſſue Male of the Marriage on the Hus 
bands Brother, ſhall, if the Hausband dies without Iſſue Male, and leav- 
ing only Daughters, be pertormed in Favour of the Brother though 
they were voluntary, and though the Husband might have barred ſuch 
Remainder, 3 Wms's Rep. 223. Mich. 1733. cites 2 Wms's Rep, 
(594 ) Vernon v. Vernon. 

3. A. covenants for himſelf and his Heirs, that he will purchaſe Landi 
aud ſettle the ſame on him, for Life, Remainder to his Wife for Life, 
Rematinaer to his firſt &c. Son, Remainder. to himſelf in Fee. Equity 
will compel the Executor to lay out the Money though the Heir i; 
both Debtor and Creditor, 3 Wms's Rep. 224. Mich. 1733. Lech- 
mere v. Ld. Carlille. 


(Z, 4) What Things ſhall not go either to the Ex- 


ecutor or Heir. 


Donatio Cauſa Mortis. 


I. Donatio Cauſa Mortis is in Fraud of the Cuſtom of Londvi. 
A Fin. Rep. 16. Mich. 25 Car. 2. Dechick v. Banks. 
Fqu. Rep. 2. A Donat io Cauſa Mortis 7s where a Man lies in Extremity, or be— 
13. 8. C ing ſurprized with Sickneſs and not having an Opportunity of making 
his Will, bur leaft he ſhould die betore he can make ir, he gives wit! 
his own Hands his Goods to his Friends about him. This it he dic- 
ſhall operate as a Legacy; Bur if he recovers then the property thereo! 
Reverts to him. Per Ld. Cowper, Chan. Prec. 269. pl. 220. Mich. 
1708. Hedges v. Hedges. | 
3. A. by Will gave B. 5ool. and ſome Months after A. by Par! 
which he called his Servants to be Witneſſes to) gave her a Har 
runk, and otten atterward remembred them of his having made 19 
B. ſuch Gift, and it was in theſe Words. I give ro my Couſin B. this 
Hair Trunk and all that is contained in it, and gave her the Key, Attet- 
wards A. makes a new Will and revokes all other, and gives B. 1000 |. 
but ſays nothing of the Hair Trunk, and this Will was about % 
Tears 


Fxecutors. 


＋ͤ— —— 


Wears after the Arſt Will. Upon opening the Trunk were tound a Tally 
tor 5001. &c. Ld. Cowper took Notice that it was agreed that a Do- 
natio Cauſa Mortis was Revocable, and differed nothing from a Will, 
and thought in this Caſe were only two Points. iſt, It the Tally was 
fully proved to have been in the Trunk at the Time of the Gift. 2dly, 
Tf the Will was not a Revocation of it. As to the firlt ſuch Donations 
heing ot the ſame kind with the Will ought 7o be fully proved in all its 
Circumſtances, and that A. did not mention the Tally, when he ſo of- 
ten mentioned the Trunk, was Strange. As to the ſecond that the ſe- 
cond Will revoking all former Wills was a Sarista&tion equivalent to 
a Revocation, and the 1000 I]. thereby given her was a Recompence 
unleſs ſhe could prove that A. inceadel it otherwiſe. For if ſhe could 
then the Donatio Cauſa Mortis muſt have ſtood, and fo Reverſed a 
Decree of the Maſter of the Rolls. Chan. Prec. 300. pl. 234. Tria. 
1710. Jones V. Selby. | 

4 A. made B. his Executrix and Refiduary Legatee, and aftetwards 
ave a Specie Bill of 1001. to J. S. to deliver over to 2 in caſe A. ſpoul.i 
die of that Sickneſs, which accordingly happened. C. brought à Bill 
for the 1001. Note. And Ld. Cowper held the Caſe not fo ſtrong as it 
A. had ſpecifically deviſed this 100 1. Note [ro B]; For Deviſing the 
Reſiduum is only the reſt of his Eſtate, that he ſhould not by Will 
or otherwiſe Diſpoſe of. But this 1001. Note is a Gift in Teſtator's 
Life-time, Donatio Cauſa Mortis, and the Poſſeſſion tranſmited, and 
the Will did not hinder Teſtator from giving away any Part of his 
Eſtate Abſolutely or Condirionally ; and Decreed C. the 100 l. with 
Coſts, Wms's Rep. 404. Hill. 1717. Drury v. Smith. 

5. But where Fewels were given away by Teſtator by way of Do- 
natio Cauſa Mortis, the Maſter of the Rolls doubred whether this 
was good againſt Debts, W ms's Rep. 406. in a Nota chere cites 8th, 
Dec. 1718. Smith v. Caſen. And the Reporcer ſays that it ſeems 
Not, they being given in Caſe of the Donor's Death and in Nature of 
5105 which therefore would be fraudulent as againſt Creditors. 

id. 

6. An Hus band lying on his Death Bed delivered a Purſe of too Gui- 
meas to his Wife, and bid her apply it to no other Uſe but her own ; this 
was held by the Maſter of the Rolls clearly to be Donatio Cauſa 
Mortis, becauſe the Husband was then languiſhing on his Death Bed. 
And alſo, becauſe the Husband could not otherwiſe give to his Wite, 
aud faid that this was in Nature of a Legacy to her. Wms's Rep 
441. Trin. 1118. Lawſon v. Lawſon. 

7. And alſo he gave a Bill to her drawn by him on a Goldſmith to 
pay her 100 l. to buy her Mourning, and maintain her till her Join- 
ture comes in. It was held by the Maſter of the Rolls that Donatio 
Cauſa Mortis need not be proved with the Teſtator's Will, neither 
need any ſuch Gift though ix Nature of a Legacy be ſo proved; For 
that they operate as a Declaration of Truſt upon the Executor. W ms's 
Rep. 441. Trin. 1118. Lawſon v. Lawſon. 

8. a after making his Will, three or four Days before his Death gave 
D. ſome Bank Notes to her own Uje if he died, elſe to be returned; on his 
Death A. who was his Executor, on inquiring into the Affair, ſaid he was 
very well pleaſed that they were given her; She deſired A to keep the 
Notes for her, and imploy them to the beſt Advantage for her, he took 
them, and gave her a Note tor them; She having after married con- 
trary to his Inclination, he retuſed to deliver up the Notes; on which 
Action was brought on his Note, and a Recovery and Damages. Bill 
was brought here to be relieved, but Relief denied. Curia, You 
come here to be relieved againſt the Note, which cannot be, but on 
the Foot of Fraud ; at the Time — giving it the whole Affair was _ 
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mined ; it is not a Legacy nor is there any Occaſion for the Executor”s Aſſent 
to it; it is not a Giſt at Common Law, but in view of Death; here 
are expreſs Words ; but if he had uſed no Words, and had been neg, 
Death, it had been looked on as a Donatio Mortis Cauſa; it is a 77 
mentary Legacy, of which the Common Law takes Notice, Lut not provab|e in | 
the Hccleſiaſtical Court, it is only queſtionable here; and the Executor, 
Aſſent is not neceſſary, becauſe he might die Inteſtate. This further 
differs from a Legacy which depends ſolely on the diſpoſing Words 
but in a Donatio Mortis Cauſa muſt be a Delivery, which is ſomethin⸗ 
more; So Bill diſmiſſed with Coſts, This Cauſe was re-heard before 
L4. Chan. King, Auguſt 6th, 1725. and affirmed the Decree, only 
he altered it in reſpett of the Deſendants Colts; who being Truſtees 
ſhould have ir out of the Eſtate ; but inclined to have ordered a Trial 
at Law, had A, not given a Note. Sel. Cafes in Chan. in Ld. King's 
Time. 14, 15. Paſch. 11 Geo. Aſhton v. Dawſon and Vincent. 

9. In every Donatio Cauſa Mortis delivery muft be made by the Party 
in his laſt Sickneſs, and it may be to a Wife being in Nature of a Legg. 
cy, but need not be proved with the Will. 3 Wms's Rep. 357. Tin. 
1735. Miller v. Miller & al, 

10. There can be no Gift of a Bond or Choſe en Add ion by way of Dona. 

tio Cauſa Murtis, neither can any Thing operate as ſuch without having 

been delivered in the Teſtator's Lite Time by him or his Order. 3 
Wms's Rep. 358. Irin. 1735. Miller v. Miller & al. 
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Thisin Roll (Z. 3) What Things the Wife ſhall have, and not 


15 in Fol. 


911. but it the Heir or Executor. 


has no Let- 
ter annex'd 


n Paraphernalia. 


I. 17 ſcems that true Name of this is araphernalia, or Bon- 

Parapherna; For by the Civil Law Bona Parapherna ſunt 

Quæ Mulier ultra dotem adtert taken from the Greek Word, + 

de his bouts Maritus Admuuſtrationem habet ita ut ſine ſpeciak 

uroris Mandato c agere & convenire poſſit. Pinſing upon the 
Inſtitutes. 9). a | 

Bona Para- . The petit Cuſtoms de Normandie Chap. de Donaires de Femes 

phern-lia S. 395. Bona PDaraphernalia ought to be underitood ot Move- 

are confined adles ſerving to the Uje ot the Wite, as terving Beds, Robes. Lit 


to the Or- 


naments of nen, and other Things of like Nature; whereof the Judge thall 
her Perſon, make an honeſt Oiſtrtvution to the Widow in being, in Regard to che 
= —_ Quality ot her and her Husband, Calling neverthelefs the Heit and 
vo Claim Creditors provided that the ſaid Goods do not exceed the Moiety 
Dowry-Mc. ot a Tnird of the Moveables, and nevertheleſs where the Moveable 
ney as ſuch, ſhall be but Little, ſhe ſhall have her Bed, her Robe and her Cot 
which an ter. (It ſeems that this agrees wholly with Paraphonalta in our 
Gitt to the LAW-) 
Church, it 

being to be laid out upon the Book. 2 Wrms's Rep. 79. Trin. 1722. in Caſe of Burton v. Pierpoint, 


Cites Gibs. Cod. 1 Part 519. 


Br. Teſ- 3. There is mention made of this in our Law where it is named, 


nn, Ff Bona Paraphonalia, AS 12 I). 7. 23. * 18 E. 4 11. b. 


3 1 of the Wite is called Bona 1: honalia. 18 
S. C. but not _ 4+ The Apparel ot the 5 Paraphonalia, 
8 P bu E. 4 11. b. Per Vaviſor. 


only that 
che Word is Paraphonalia, 5. The 


G 
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63 


;. The Feme after the Death ot the Baron ſhall have her ne- 
ceſſary 1 uh tor her Body, and not the Executors of the Baron. 
+ . 2 . * 
1 So the Feme ſhall have convenient Apparel for her Body, Br Admi- 
and not the Executor of the Baron. 33 . 6. * b. Brook miniſtrator, 


pl 6. cites 


Erccutors 19. S. C. & 
; S. P. ad- 
mitted.— Fitzh. Executor, pl. 24. 


. But after the Death of the Baron the Feme ſhall not have Br. Admi- 
Exceſſive Apparel, but the Executor ſhall have them. 23 Þ, 6. 31. 1 
b. Brook Executors 19. 1 3 

ſays it 1 
doubred there if ſhe ſhould have exceſſhye 1 ee 8 


8. Ik the Baron delivers to the Wife a Piece of Cloth to make a 


Garment and dies, though this was not made into a Garment in 
the Life of the Baron, pet the Feme ſhall have it, and not the Ex⸗ 
ecutor of the Baron, malmuch as it was delivered to her to this 
Intent; But againſt Debree of the Baron the Witte ſhalt have more 
Apparel than is convenient. Mich, 40 & 41 Elz. B. R. Harwe/l 
againſt Harwell. 

9. A Chain of Diamonds and Pearl worth 370 l. being uſually worn Though 
bya Feme, who was the Daughter ot an Earl of Ireland, and a Ba- hay — 
ron of England, and the Wite ot a Knight and a Serjeant at Law of fuse 15 
the King, ſhall be Bona IDaraphonalta, ſo that the Baron cannot will goes 
deviſe them from the Mike, but the De vile ſhall be void, Per Cur. Tr. not diſpoſe 
Car. B. R. Lord Haſtings againſt Drwg/as upon a ſpecial Verdict, a rf ant 
the Defendant having married the Wife of Sir John Davies, W. da, 
who uled the Chain in the Lite of Sir John. Þill, 9 Car. B. R. claim (in 1 
this was argued per Curtam, and Richardſon and Croke thought Caſe there 1 
that the Wife ſhould not have them, though no Debts, becauſe of N 1 
the Devile, (cilicet, that the ſhould not have them againtt the Will | 29% ark Coe 0 
ot the Baron, becauſe they were not neceſlary for het though conve- able to her 7 
nient; but Jones and Berkley e contra, becauſe convenient for her Qualiry to Ks | 
to wear; but Jones ſeemed that the ſhould not have them as [Iara- % 4. AY 
phernalia, but by the Law ot Reaton and Convenience; But all the © 7 K. 


c th {88 
Court agreed that ſhe ſhall have her neceſſary Apparel as Para- Budy as her 7 
phernalta, and the Baron cannot deviſe them trom her, becauſe ne- Parapherna- lt 


ceſſary that ſhe ſhould not go naked, but to be preſcrved from 2 75 held 1198 
Shame and from the Cold, ; . * 


6. 1 Roll ("ULM 
Abr. 911. (9) that if the Husband by Will deviſes away the Jewels, ſuch Deviſe ſhall * good a- | | 
2 * Wife's Claim of Paraphonalia ; Arg. 2 Vern. 246. Mich. 1691. Clergis v. Dutcheſs of Al- i {4 
marie, N 
Husband deviſes the Wife's ſewels to the Wife for Life, Remainder to his Son. The Wife ; MY 
makes no Election or Claim to have the Jewels as her Paraphonalia. Her Adminiſtrator cannot make .. "48 
this Claim, 2 Vern. 249. Mich. 1691. Clergis v. Dutcheſs of Albemarte. | 1 
The Husband deviſed the ſewels which were the Parapharnalia of the Wife and died. They "i 
were decreed to the Wife. Chan. Caſes 240. Mich. 26 Car. 2. Cary v. Appleton. N 


10. The Executor of Viſcount Bindon brought Detinue againſt the Mo. 213, 
Widow of the deceaſed Viſcount, and declared upon the Detainer of wy 257 
certain Jewels. The Petendant did juſtify the Detainer of them as 3 Ch 8 
her Paraphernalia. It was ſaid by Manwood Ch. B. that Parapher- (4, that wy 
nalia ought to be allowed to a Widow, having Regard to her Degree; and in the Con- 8 
in this Caſe the Husband ot the Defendant heing a Viſcount, 500 ſideration 1 

| Marks © Judges, mw” 
1 


. On CI ——= 
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Payment of Marks was but a good Allowance for ſuch a Matter. 2 Le, 166, pl. 
Debts are 201, Paſch. 26 Eliz, in the Exchequer, Bindon's (Viſcounteſs) Cat? : 


to be pre- 
ferred before the Allowance of Jewels to the Ladies; But becauſe they have no Notice by the Re 
cn Debrs, they may more amply adjudge Paraphernalia to the Viſcounteſs; and Judgment he 
the Countels. 


Bona Para- 11. The Husband &y Will giver Goods, which the Defendant _ 
. tends belongs to her as Paraphernalia. The Deviſe is good. Toth 
viſabte by 142. Cites 5 Car. Davenport v. Lady Robinſon. 8 


the Husband : 

trom the Wife any more than Heir. Looms from the Heir, ſo that the Right of the Wife to her P; 
raphernalia is to be preferred to that of a Legatee ; Per Ld. C. Macclesficld, Wms's Rep. Gy 
Mich. 1721. Tipping v. Tipping. 730. 


12. He may diſpoſe of them in his Liſe- time, but he cannot make 1 
Will of them; But upon the Death of the Husband the Property is im- 
mediately veſted in her; Per Berkley and Jones J. Cro. C. 344. Hill, 
9 Car, B. R. Haſtings v. Douglas, 

13. By the Civil Law Bona Paraphernalia ſunt ques Mulier ultra 
Dotem adſert, the Uſe and Occupation whereof, though in a peculiar 
Senſe do belong to the Wife, yer not in ſuch a ſeparate Way but that 
the Husband, during his Lite, or by any Act executed in his Lite. 
time, may diſpoſe thereof or ſue for the ſame ; But in a proper Sen; 
they are [ach Things as are peculiar to the Wife as ſuitable to her Can- 
dition, and neceſlaiy or convenient for her in her Husband's Family; 
So it comprehends the Wife's convenient Apparel, with her Bed, 
Jewels and Ornaments of her Perſon. Orph, . pag. 130. 

14. Danghter's Portion being to be paid out of the Perſonal Eſtate of 
her Father, the Court would not allow the Widow to retain her 
Paraphernalia, Fin, Rep. 146. Mich. 26 Car. 2. Shipton v. Hamp- 
ſon, 

15. It is agreed by Marriage Articles that the Feme ſhall have 30 
Part of the Husband's Perſonal Eftate but what he ſhould give her by 
his Will; This bars her of her Parapharnalia, and from Jewels given 
to her by ber Husband in his Life-time. 2 Vern, 83. Mich. 1688, 
Cholmly v. Cholmly. | 

The Reaſm 16. The Widow muſt not have her Parapharnalia where the Perſona! 
why the Fate is deficient to pay the Debrs, and muſt be aided by the Real. 


_ de Fin. Rep. 415. Hill. 31 Car. 2. Stubbs v. Stubbs. 


em to the 4 : IN 
1 Debts is, becauſe they are only Superſluities and Ornaments; Per LA. Cowper. Chan, 


Prec. 297. Trin. 1710 in Caſe of Wilſon v. Pack. 


17. By the Cuſtom of London a Citizen's Widow may retain ſome 
Part of her ſewels as Parapharnalia, but not the whole. Nelſ. Chan. 
| Rep. 179. Mich. 1691. Cholmly v. Cholmly. 
| 18. Fewels and Chamber Plate bought out of the Wife's Pin- Money, 
and amounting to no more than 500 l. were decreed to the Wife, be- 
ing of a ſmall Value in reſpect of the Husband's Eſtate. Chan, 
Prec. 2). Urin. 1691, Offley v. Offley. 

19. The Queſtion was, if the Husband can deviſe the Parapharnalia 
of the Wife to any other than the Wife? Sir J. Jekil, Creditors may 
come in againſt the Wite to have her Paraphernalia, but not a Devi/te 
under the Will of the Husband; and there is not one Caſe in the 
Law to Warrant ſuch a Deviſe, and it is no Argument to ſay that the 
Husband may diſpoſe of them in his Life Time, therefore he may g1v® 
them away by Will; tor he may diſpoſe ot his Wife's wearing 4p- 

| pare 
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tel, or a Term in the Wife in her Lite-time, but he can diſpoſe ot 
"either by his Will. Lady Rawleigh, Relict of Sir C. Rawleigh, did 
claim her Parapharnalia againſt the Deviſee of her Husband, bur I be- 
lieve the Matter was made up between the Parties, for I do not re- 
member any Judgment given in that Caſe Sce Cro. Car. 343. Per 
Northey Attorney General, there 1s not one Authority in the Law 
that the Husband cannot deviſe the Parapharnalia of his Wife; it is 
true, the Execucor of the Husband ſhall not take the Parapharnalia ot 
the Wiſe trom her, and the Cale in Cro. Car. 343. goes no further. 
It is the conſtant Practice in great Families to give the Family Jewels 
to the Wite tor her Lite, and after her Death to the eldeſt Son, and I 
never knew ſuch a Deviſe called in Queſtion but always ſubmitted to. 
Harcourt C. ſaid, that this is a Point ot Conſequence, and I will re- 
ſerve the Conſideration of it till atter the Maſter's Report upon the Ac- 
count ; Curia advifare vult. MS. Rep. Trin. 13 Ann, Canc. Wil- 
cox & Ux' v. Gore & al. 

20 Where a Baron borrowed of his Siſter Jewels to preſent his Wife on 
his Marriage, Cow per C. ſaid, this giving of them is a Change ot the 
Property, and a kind of Sale in Marker Overt, and on a Deviſe of 
Real and Perſonal Eſtate tor Payment ot Debts, if the Perſonal is 
not ſufficicut, and the Real be, and the Husband geviſes to her all her 
Jewels &c. the ſhall have the ſpecifick Legacy of her Jewels. Paſch. 
1715. Canc. Parker v. Harvey. 

21. Mr. Calmady having a Crecheat of Diamonds which was his firſt 
Wife's, 1n 1695 makes his W1ll, and amongſt other Things deviſes this 
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Crecheat to his eldeſt Son, and that it ſhould go in Succeſſion to the Heir of 

bis Family as an Heir-Locm ; Atterwards in 1699 he marries a ſecond 

Wife, (the now Detendant) and turns this Crocheat into a Necklace, 

and adds ſeveral new Diamonds to it to the Value of 2001. which was 

more than the Value of the Crocheat ; The Plaintiff as Heir ro Mr. Cal- 

mady (though not the eldeſt Son to whom it was ſpecifically deviſed) 

demands this Crocheat of the Detendant the Widow ot Mr. Calmady. 

Counſel for the Defendant inſiſted that the Defendant was intitled to 

it as Part of her Parapharnalia, which the Husband cannot give away 

trom his Wiſe by Will, though he may diſpoſe of it in his Life-time, 

and the Wife thall retain it againſt che Deviſee or Executor of her 

Husband, unleſs in the Caſe ot Creditors, who cannot otherwiſe have 

a Satisfaction of their Debts. Counſel for the Plaintiff ſaid, that 

though formerly it was a Doubt whether the Husband could deviſe any 

Part ot the Parapharnalia of the Wife, yet of late it has been holden, 

that the Husband may deviſe ſpecifically Jewels of his own which he 

permitted his Wife to wear, though they ſhall not go to his Execu- 

tor or to a general reſiduary Legatee, and that in this Caſe there being 

no direct Proof of an expreſs Gift to the Wite, only a Permiſſion to 

wear them, they are well deviſed to the Heir as an Heir-Loom, and 

that the altering and turning the Crocheat into a Necklace, and per- 

mitting his Wite to wear them, was no Revocation of the Deviſe. 

Parker C. ſeemed to doubt at firit, that turning the Crocheat into a 

Necklace, adding new Diamonds to ir, and permitting his Wite to 

wear it, was a Revocation of the Deviſe, bur at laſt ordered the Maſ- 

ter to examine and ſeparate the old Diamonds from the new, and decreed 

the Diamonds of the Crocheat to the Plaintiſ as Heir at Law, and ſpe- 

© CGſfically deviſed to him as an Heir-Loom., MS, Rep. Mich. 5 Geo. in 

© Canc, Calmady v. Calmady. | 

Z 22, Bona Parapharnalia are liable to Debts only, and in Favour of Cre-s, p. Nor 

aitors, not of an Heir; But any Creditors by Spectalty are wholy uncon-in Favour 

cerned in this Queſtion, they being by Reaton ot their Bonds &c. in of a Deviſee 

all Events ſecure, which muſt make it indiflærent to them whether VP? uy "7400 

es 11 

Aa a they bo. 
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Factus they are paid out of the Real Aſlets, or out of the Bona Parapharn,. 


3 lia; Per Ld. C. Macclesfield. Wms's Rep. 730. Mich. 1721. 
Trin. 1529. Ping v. Tipping. 
at he Rolls. 


Tynt v. Tynt. 


Tip- 


It being 23. Baron covenanted; obliging his Heis and Executors to maje , 
Tanger, Jointure on his Wite, and dies, the Wife claims her Paraphernalia, 434 
wy agen alſo that the may have her Fointure, or a Satisfattion for it ont of 1% 
gether with - Perſonal Eſtate. Per Parker C. She ſhall have the Paraphernalj, 
Realare 1, That in many Cafes the Husband ſhall be looked upon as a Purcha. 
ſuficient to ſor ot the Paraphernalia, 2dly, That the takes them by a Right of ac 


| pay Debts W ; . Of 
| und ſatisfy higher Nature than an Executor, tor an Executorſhip is only a Truſt, 
„ 1o that, 


this Cove= to ſee the Teſtator's Eſtate diſpoſed of accotding to Direction 

vant, zdly, As theſe Paraphernalia's are not ſubject to the Baron's Diſpojj. 

tions by Will, the ſhall hold them againſt a Legatee; And gthly, It 

the is to hold them agaioſt a Legatee, it is the common Juſtice of the 

Court where an Heir and an Executor are equally liable, as to let in 

the Heir to pay fo much ot the Debt, as that the Legatee may be paid 

his Legacy, in many Caſes to put the Legatee in the Place of the Cre. 

ditor; and zthly, If the Legatee is to be paid preterable to the Heir's 

having Aid of the Perſonal Eitate, and the Paraphernalia are of aq 

higher Nature, an Heir ſhall not have them.“ Here is no Deficiency 

ot Aſſers. Wms's Rep. 729. Mich. 8 Geo. Canc. Tipping v. Tip. 

ping. They do not go to an Executor but on want of Aſſets. 

23. It Creditors of Teftator by Judgment take the Fewels after his Death 

in Execution when the Heir or Executor or Truſtees have other Aſs 

ſufficient to pay ſuch Debts, this is a Default in the Truſtees for which 

the Widow ought not to ſuffer as to her Bona Paraphernalia. 2 Wms 
Rep. 80. Trin. 1722. Burton v. Pierpoint. | 

24. But where the Jewels were expreſsly bequeath'd to the Widow, 
there notwithſtanding that at the Time of 'Teſtator's Death rhere were 
no Aſſets Real or Perſonal, yet it afterwards Aſſets happen, though by 
ſo remote an Accident as the determining of an Eſtate Tail, and the 
Reverſion in Fee thereby falling in, there can be no Inconvenience to 
any Creditor or others, and the Legacy ſhould be 2 and Teitator's 
Intention performed, and the rather becauſe here the Real and Perſonal 
Aſſets were by the Will made liable to the Debts and Legacies. And inthe 
Principal Cafe [the Will directed and] all the Legatees were decteed 
to be paid before the Refiduary Legaree ſhould take any Thing. 2 
Wrms's Rep. 18. 81. Trin. 1122. Burton v. Pierpoint. 

25. If the Real and Perſonal Aſſets at the Time of the Husband's Death 
are not ſufficient for Payment of Debts they are loſt as ro the Widow, 
notwithſtanding that by an after Accident Aſſets fall in as by a Re- 
verſion in Fee falling in upon a determining of an Eſtate in Tail. 2 
Wams's Rep 79. Trin. 1722. Burton v. Pierpoint. 


(Z. 6) Diſtribution. In Caſe of Inteftacy. Ho 
at Common Law before 22 & 23 Car. 2. Cap. 10. 


See Cart. 1. I N a Prohibition to a Suit in the Spiritual Court to oblige an Ai. 
126. to 136. miniſtrator to make Diſtribution, and upon long and ſolemn A.. 


the Caſe and hearing the Civilians at large, it was reſolved that ib 
largely ar: Sent s 8 Eceleſiaſtici 
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Eccleſiaſtical Court could not oblige the Adminiſtrator to make Diſtri- gued Trin. 


xv 4 18 Car. 2. 
bution, and that their Obligations taken to ſuch Intent were void. h e 


Per tor. Cur, Lev. 233. Hill. 19 & 20 Car, 2. B. R. Hughes v. Lawyers 
Hughes. and 2 K 
ans. —d. C. 


cited by Ld. C. King thus, viz. One died Inteſtate leaving a conſiderable Perſonal Bſtate, and 4 
Son and Daughter. The Son adminiſtred. The Daughter contended for a Share in the Spiritual 
Court, where it was thought an Hardſhip that the Son ſhould have all; And yet the Daughter was 
rohibized at Law. However the Statute of Diſtributions takes away the Adminiſtrator's Preten- 
ſions, (which he before had made with good Succeſs) of retaining the Whole. It is true, That in 
Caſe any Child had been advanced wy a Freehold, the Spiritual Court would not meddle with that; 
but the Act of Parliament has therefore gone further than ever the Spiritual Court intended to go, to 


make this Freehold ſettle upon a JET Child by the Father, be brought into Hotchpot. 2 Wms's 
Rep. 448. Hill. 1727. in Caſc of Edwards y. Freeman. 


2. At Common Law the Ordinary had the Diſpoſal of the Inteſtate's 
Eſtates, and though perhaps he might atrer Funeral Expences &c. 
paid dittribute the Eſtate amongſt the Wite and Children; yer this was 
diſcretionary, and the Wite and Children had no Intereſt in the Ad- 
miniſtration ; the Statute of E. z. gives the Wife no Right to ſue or 
demand Adminiſtration ; all it doth is to inable the Adminiſtrator to 


ſue; the 21 H. 8. orders the Adminiſtration to the Wife, or the next of 


Kin; this is the firſt Act that gives the Wife a Share or Intereſt in the 
Teſtator's Eſtate, but that is as Adminiſtratrix, and cites Hob, 191. 
x Cro. 62. 202. But though the Statute went fo far as to de veſt the Or- 
dinary and give it the Wife, yet there remained many Miſchiets ; for 
there being no Diſtribution he that obtained Adminiſtration went away with 
all, So that if one was of Age, and the next under Age, and it by Sur- 
prize a Stranget obtain'd Adminiltratioa he barred them all; or if he 
to whom ir belong'd was beyond Sea, and another got Adminittration 
he was ſtript of all, this being the Miſchief. Skin. 219. Hill. 36 & 
37 Cat. 2. B. R. per Pollexfen Arg. in Caſe of Palmer and Allicock. 


(Z 7) Diſtribution. In what Caſes. 


t. DAR ON has a Term in Right of his Wife ; They have Iſſue a 

Daughter ; the Wife dies; the Baron marries again and has 
Iſſue a Son; — ſurrenders and takes a new Leaſe and dies Inteſtare ; 
Decreed the Term to the Daughter. Fin. Rep. 106. Hill. 25 Car. 2. 


Bucknall and Hicks v. Bullock. 


2. 29 Car. 2. cap. 3. S. 25. Enatts that the Statute 22 & 23 Car. 2. Nade per- 
cap. 10. of Diſtributions ſhall not extend to the Eſtates of Feme Coverts petual by 
that die Imteftate, but that their Husbands may have Adminiftration of the 1 Jac. 2. 
their Perſonal Eſtate. | as Bd. 

3. It a Child dieth, and the Mother adminifters, ſhe thall not be 
compellable to make Diſtribution to any of the Brothers and Siſters 
of the Inteſtate, Cites it as reſolved by Ld. Keeper North, 2 Freem. 

Rep. 85. pl. 94. Hill. 1682. Anon. 

7 Where a Man makes an Executor to whom he deviſeth all the Ref 
and Reſidue &c. and this Executor dieth before the Teſtator, he that takes 
Auminiſtration cum Teſtamento annexo, ſpall be liable ro make Diftribution 
bg Surplus within the AF of Parliament. Cites it as reſol ved by 


: Keeper North. 2 Freem. Rep. 85. in pl. 94. Hill. 1682. 
non. 
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Barnard, 5. A Prohibition was prayed to the Spiritual Court to tay a Suit the 
4; in againſt an Executor for Diſtribution of the Surplus of the Teſtator's Eſtate 
27" after the Debts and Legacies paid; and it was inſiſted they have no 


329 S. C. a H f 
2 Authority when a Will 1s made, and cited 5 Mod. 247. and a pro. 


the Court 


P a hibition was granted upon Debate. Gibb. 126. Hill. 3 Geo. 2. B. R 


ule to Hatton v. Hatton. 
ſhew Cauſe, | i 8 
and Dr. Sayer came now to diſcharge the Rule. He cited many Opinions in the Civil Law- Writers 
* 


and likewiſe in Books of Equity to ſhew, That Executois were only conſidered as Truſtees for th 
Reſiduum. But the Court ſaid, however this Notion may have obtained in Chancery where E : 
cutdrs have had a Legacy left them, yet even there it has not gone ſo far, where they have * 
none. However in no Caſe they ſaid would this Court ſuffer the Eccleſiaſtical Court to call an E . 
cutor to an Account for the K eſiduum; and before the Starute of Diſtributions they would not 1 
fer this even in Caſe of an Adminiſtrator. And that they ſaid was one chief Occaſion of the Statute. 
* 


as appears by a very long Caſe at the End of Raymond's Reports, Accordingly they made the Kule 
abſolute. 


6. A Perſon dies Inteſtate leaving only ove Chi He ſhall have the 
whole Perſonal Eſtate within the Statute of Diſtributions, Ch. Prec. 
21. pl. 22. Hill. 1690. Palmer v. Garrard. | . 
5 Mod 227. », Prohibition was granted to the Delegates to ſtay a Suit there &c 
S. C. men- becauſe they compelled an Executor to make Diſtribution of the Surnly, 
TOO th e f 8 ſed to him by the Will as a Legacy; b E 
Legacy of be having 500 deviſe J If gacy 3 becauſe, there 
«i. let to being a Will and an Executor the Spiritual Court cannot compel Dif. 
each Execu- trjburion, but only where the Party dies Inteſtate. Ex Relatione 
tor aud a Magiſtri Place. Ld. Raym. Rep. 86. Trin. 8 W. 3. B. R. 1696. 


Prohibition ö f 
wai granted Petit v. Smith. 


Comb | ; 
37S S. C. and a Prohibition was granted, Niſi ——— Wms's Rep. 7. S C. but S. P. does not 


apocar Comyns's Rep. 3. pl. 3. S. C. the Court inclin'd taat a Prohibition ſhould go. 
ö. P. by Holt Ch. J. Ld. Raym. Rep 363. 


8. It is held that where a Man makes a Will and an Executor, and 


the Executor dies, an Adminiſtrator de Bonis Non ſhall not make Diſtri- 
buticn, becauſe the Party did not die Inteſtate; and ſo not within the 


Statute. 2 Freem. 212. pl. 285. (b.) Hill. 1696. Anon. 

9. Where a Man dies, having made? his Will and an Executor, and 
gives him any particular Sum, as five or 101. and makes no Diſpoſition of 
the Reſt and Reſidue, there the Reſiduum ſhall be diſtributed to the 
next ot Kin, becauſe although he makes a Will, yer he is held to die 
Inteſtate as to the Reſiduum. 2 Freem. Rep. 212, 213. pl. 285. (b.) 
Hill. 1696. Anon. ' 

Ibid. ſaid 10. M. made his Wife Executrix and pave looo l. a Piece to his 
2 2 Ir * Daughters, and ſome other Things, and Fewels to his Niſe. It was in- 
ſercled overs lifted that fo near a Relation as the Wife being Executrix, it could 
in the Cie not be ſuppoſed but the Teſtator intended her tome Benefit by making 
of & Wife her Executrix. But decreed that ſhe having a particular Legacy 
Executrix given her, ſhe ſhould diſtribute the Surplus. 2 Freem. Rep. 263. 


2 dare pl. 332. Mich. 1702. Pawlett v. Lady Morley, Ld, Herbert & al'. 
v. Bookey. | 


6 - 2 Verb 425. pl. 386. Paſch. 1701. S. C. & S. P. per Cur. —— Chan. Prec. 162. pl. 134. 
S. C. decrced accordingly. 


11. A. died Inteſtate before the Statute of Diſtributions tock Place, but 
Adminiſtration granted after; his Perſonal Eſtate is liable to a Diſtribu- 
tion. The Words of the Act being, that It Da, be 12wful jor the Or- 
dinary on granting Adminiſtration of Perſons dying Inteflate after Funt 
1670. to take a Bond for Diſtribution. 2 Vern. 642, Mich. 1709. 


Brice v. Whiteing. 
12. One Covenants to leave his Wife 6501. he dies Inteſtate, and the 


Wife's Share on the Statute of Diſtributions comes to more than the 650/: 
this is a Satisfaction. 2 Vern, 709. pl. 631. Hill, 1715. Blandy . 
Widmore. | 

| 13. B, having 


-—_- 
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13. B. having ſeveral Children gave to his el deft Son (who had Aiſo- 
uiged him) 10 l. and no more, and gave to his Executors a Legacy, and 
made no Diſpoſition of the Surplus, and it "Was decreed at the Rolls, that 
the eldeſt Son ſhould be let into the diſtributory Part ot the Reſt of 
the Children; but this Decree was reverſed at the Houle of Lords up- 
on the expreſs Words of the Willy, which excluded the eldeſt Son from any 
wore than 101. Gilb. Equ. Rep. 121. Arg. Mich. 2 Geo. 1. cites 
Button v Vaſhall, _ : 

14. A. gave his Wife the Reſidue of his Eſtate with Power to diſ- Chan. Prec. 

e thereef with the Apprebation of his Truftees. The Wife devis'd it . 2 
by Will to the Plaintiff, but Cowper C. declar'd the Dev iſe void, the Hornsby. 
not having the Concurrence rf the Truſtees, and that the Teſtator died S. C. de- 
Inteſtate as to the Refadue of his Eflate, 2 Vern. 723. Mich. 1716. Creed ac- 
Hutton v. Simpſon. : II Chon 

15. A. by Marriage Articles covenants to pay his Wife 15001. in full clior 
ef Dower, Thirds, Cuſiom of Londen, or otherwiſe, cut of his Real and 
Perſonal Eftate it the ſurvives him. A. dies Inteſtate; Per Cowper 
C. the is tied down to accept the 1500 l. and cannot come in tor a 
Share by the Statute of Diſtributions. 2 Vern. 724 Mich. 1716. 

Davila v. Davila. 

16. A. deviſeth to . His Daughter a Legacy, and declares it to be in 
full of every Thing ſhe could claim out of his Hſtate, and then makes a De- 
viſe of the Reſiduum to another Daughter, who dying in his Life-time, he 
by a Codicil makes a Deviſe of this Reſiduum to his Wife F. to be diſpoſed 
of by her with the Approbation of the Truſtees. A. dies; the Wife gives 
this Rehduum by her Will without the Truſtees &c, Cowper Chancellor 
ſaid, the Wite not obſerving the Terms preſcribed to her, this is to 
be taken as it the Teſtator had made no Diſpoſition thereof; and he 
dying Inteſtate, it ſhall go in a Courle of Diſtribution. 2dly, That 
J. here ſhall have her Share, notwithſtanding the exclutive Words, 
tor this is a new Right accruing by the Codicil through an Accident, 
after the Will of which the Teſtator had nor then any View or Proſ- 
pect; But he agreed a Caſe put and determined in the Houle of Lords, 
where a Man deviſed 1 5. and no more to one of his Children, and died In- 
teſtate as to the Ręſiduum; That theſe Words (and no more) excluded 
that Child trom having any Share contrary to an Opinion declared b 
the Maſter of the Rolls. Mich. 3 Geo. Canc. MS. Rep. Sympſon 
v. Hutton. 

17. Whitaker Serjeant moved for a Prohibition to the Prerogative 
Court, becauſe the Plaintiff and others who were Executors, and had 
no Legacies, were cited to make Diſtribution of the Reſidue of the 
Teſtators Perſonal Eſtate amongſt his next Relations, and ſaid, that a 
Prohibition had been granted in the like Caſe berween Calverly and 
Calverly, 12 ot the late Queen; bur the Citation appearing to be as 
well to exhibit an Inventory, and to pay Legacies which they ought 
todo, as to make a Diſtribution, the Court denied the Motion, bur 
ſaid that if there was a Libel they would grant Prohibicion gquoad the 
Diſtribution. MS. Rep. Mich. 4 Geo. B. R. Fowle & al v. 

Philpot. 

18, A, bequeath'd the Surplus of his Perſonal Eſtate to B. C D and E. S. P decreed 
equally to be arvided Share and Share alike, and made F. & his Executor in *<<vrdivoly, 
Truft; D. died in the Life of A. Ld. C. Macclesfield held that this — Bray 2 
Legacy ot a fourth Part to D. became void, and was as ſo much of 2 W's 
A's Eſtate und iſpoſed of by the Will, and could not go to the Sut- Rep. 489. 
wors, nor to | S. he being but a bare Executor in Truſt, and there— e F hk 
tore muſt go ro A's next ot Kin according to the Statute ot Diſtributi- 5" , 5 
ons, and that as to this the Executor was a Truſtee tor the next of Kin. Reporter 
Mms's Rep. 700. Trin. 1721. Bagwell v. Dry. lays that 


this Casa 
was cited before the Ld. Talbot, and approved by him 29 Aug. 1734 Ibid. 
B b b 19. A 
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20. A Will was begun and ſeveral Legucies were given to the next, 
Kin, and likewiſe to the Executors, and then at the Beginning of th; 
next Sentence the Will fopped and was left unfiniſbed. Per King Ch, 
The Teſtaior having given the Executors a Legacy, it is moſt [ike] 
he would have given away the Reſidue from them, and therefore de. 
creed the undiſpoſed Reſidue to be diſtributed according to the Statute 
of Diſtributions. Gilb. Equ. Rep. 184. Hill. 12 Geo. 1. in Cane 
Knewell v. Gardiner. 

21. A. by Will declares his Intention to diſpoſe of his Honſhold Goods by 
his Codicil, and deviſes the Refidne of his Perſonal E-flate not diſpoſed of. 
nor reſerved to be diſpoſed of by his Codicil, to his Wife. Afterwards the 
Te/tator makes a Codical, and does not diſpoſe his Houfhold Goods therely; 
the Houſhold Goods fhall not go to the Reſiduary Legatee, bur ac. 
cording to the Statute of Diſtribution. 3 Wms's Rep. 40. Trin. 
1730. Davers & al' v. Dewes. 


— — —— —— — — 


(Z. 8) Diſtribution, How, and by whom. And 
to whom. 


Cart. 125. x, FRNEFORE the Statute 22 69 23 Car. 2. cap. 10. the Ecchiiaftica} 


to 137. S. C. x | e 
N Court could not oblige the Adminiſtrator to a Diſtribution, and the 


the Re Bonds taken by them tor that Purpofe were void; Reſolved. See Ley, 
porter adds 233. Hill. 19 & 20 Car. 2. B, R. Hughes v. Hughes. 

that afrer- 

wards Point was ſettled by ACt of Parliament. 


3 The Dif- 2. 2269 23 Car. 2. cap. 10. F. 4. Diretis the Surpluſage to be diftri- 


rence as 


10 beine in buted as follows, vis. One Third to the Wife of the Inteftate; and 
in 12 4 the Reſidue among his Children, and ſuch as legally repreſent then 
pot was ſaid i any of them are dead, Except ſuch Children not Heirs at Law wh 
© be be had Hate by Settlement in Inteſtate s Life-time. But if their * Shares 
{ween Per- are ſhort of the others, then to be made 2 And the Heir at Law to 


tons dyi | 
>; mw have a full Share, notwithſtanding any Land come to him. 


Inteſtate, 
and dying Inteſtate 2 a Surplus; in the laſt Caſe it need not be brought in to intitle to a diſtri- 
butive Share. Ch. Prec. 190. Trin. 1901. Vachel v. Jeffries. 

The Occaſion of making this Statute (22 & 23 Car. 2. cap. 10.) was to put an End to the Contro- 
verſy betwixt the "Temporal and Spiritual Conrrs. The Ordinary before took Bonds from the Ad- 
miniſtrator to make Diſtribution, and thoſe Bonds were at Law adjudged void, and the Adminiſtra- 
tor intitled to all the Perſonal Eſtate. But this Stature takes away all the Adminiſtrator's Pretenſions 
(which he ſucceeded in before) of retaining the Whole. Per Ld. C King. 2 Wms's Rep. 447, 44%. 
in Caſe of Edwards v. Freeman. S. P. by the Maſter of the Rolls. Ibid. 441. 

The End and Intent of this Statute was to make Proviſion for all the Children equal as near 5 


could be eſtimated. It was to do what a good and juſt Parent ought to do. Per the Maſter of the 
Rolls, Ibid. 439, 440. 


3. 22 C23 Car. 2. cap. 10. F. 5,6. Diſtribution ſhall be equally between 
te Widow and next of Kin if no Children ; If there is no Wife all ſhall bt 
difiributed among/t the Children; If no Child all Shall be diſtributed 4. 
mong ſt the next of Kin to the Inteſtate in equal Degree, and their Repreſen- 


tatives. No Repreſentatives ſhall be admitted amongſt Collaterals after Bro 
thers and Sifters Chilaren. 


4. Husband makes his Wife Executrix, and deviſed 18. to his 
Daughter tor a Legacy and dies. Executrix before Probate dies Inteſ 
rate. Whether the Goods thall be diſtributed by the 22 & 23 Car. 2. 
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cap. 10. among the next of Kin to the Executrix, or to the next of Kin 
to the Teſtator, ſince ſhe dying before Probate her Husband in Judg- 
ment of Law died nlſo Inteſtare? The Court ſeemed to incline that 
the Statute did extend to this very Caſe, and that Adminiſtration mutt 
de committed to the next of Kin of the Husband, but if there ſhould 
de no Diſtribution, it mutt then be according to the Will of the Teſ- 
:acror. 2 Mod. 101. Trin. 28 Car. 2. C. B. Harris's Caſe. 
5. A. made his Will and his Son Executor, but makes no Diſpoſition 
of the Surplus. The Son dies before Probate. Per Cowper C. the Per- 
{on is dead Inteſtate ab initio, 2 Vern, 633, Hill. 1708. Ball ». 
ith. 
x A Deviſe was to a Wife of Monies to be diſtributed among her Children 
as ſhe Farr think fit 3 it the Wite marry again the Money thall be 
equally diſtribured, becauſe the Power to diſpoſe of ir unequally was 
with Intent to preſerve Obedience to her, which Intent fails when the 
marries. 2 Freem. Rep. 18. Paſch. 1697. 
7. 1 Fac. 2. cap. 17. F. 7. If after the Death of the Father any of The Intent 
his Children ſhall die Inteſtate without Wife or Children in the Life of of this Sta- 


tute was 

the Mother, a 3 . Pas Poa the Repreſentatives of them, 8 

ſhall have an equal Share with the Mother. put the Mo- 
ther in the 


ſame State and Condition with the Collaterals, who befort ſtood on the ſame Footing with the Fa- 
ther, ſo that whenever ſhe is intitled they ſhall have an equal Share with her; Per Cur. G. Equ. 
Rep 190. Paſch. 12 Geo. 1. Keilway v. Keilway. 

A. has a Wife and three Children, B. C. and D. — J. S. by Will gives 500 l. to C. and dies. C. 
dies. Then A. dies without having adminiſtered to C. yer the 5001. veſted in A. by the Statute of 
Diſtributions, and therefore ought not to be diſtributed ro the Perſonal Eftate of C. but as 
the Perſonal Eſtate of A. and then the Mother and B. and D. would each be intitled to a third Parr, 
Chan, Prec. 260. Trin. 1706. Grice v. Goodwin. 

If one dies without a Wife leaving Children they have the whole; If without Children or Wite 
leaving a Father, then ſuch Father has the whole; If no Father but a Mother, then to the Mother 
and next of Kin; If without Child but a Wife and a Father, it goes in Moieties between the Wife 
and the Father; If no Father but a Mother, then that Moiety, (viz. the Moiety remaining after 
the Wite's Moiety) between the Mother of the Inteſtate and his next of Kin, (as Brothers and Sif- 
ters, Nephews and Nieces) the Repreſentatives of the deceaſed Brother; Per Cur. G. Equ. Rep. 
190. Paſch. 12 Geo. 1. Keilway v. Keilway. - S. C. cited Arg. Abr Equ. Caſes 53. — 8 C. 
decreed by Ld. C. King. 2 Wms's Rep. 344. Paſch. 17 26. — And in a Note at the End of the 
Caſe it is ſaid that this Caſe was affirmed to be Law. 15 May 1739. by Ld. Hardwicke, in the Caſo 
of Stanley v. Stanley. 


8. A. died Inteſtate and leaves B. a Daughter married to C. — B. 
dies before any Diſtribution. C. dies without adminiſtering to B. W he- 
ther the Share of B. belongs to the Adminiſtrator of B. or of C.? 2 
Vern. 302. pl. 293. Mich. 1693. Cary v. Taylor. 
9. A. had three Brothers, B. C. and D.—B. died leaving two Chil- 
dren. C. died leaving three Children, and D. died leaving five Chil- 
dren, Then A. died Inteſtate. It was reſolved that Diſtribut ion 
ſhould be per Capita, and not per Stirpes, and that all the Children 
ſhould have equal, becauſe none take by Repreſentation, but all as 
next of Kin. Abr. Equ. Caſes 249. Mich 1695. Walſh v. Walth. t 
10. A, on B. his eldeſt Son's Marriage with C. covenanted in Caſe Eu. "Es 
of a ſecond Marriage by B. zo pay the firſt Son of B. and C. 500 J. 88. 
There was a Son and ſeveral Children more ot that Marriage. Per 8 C. cited 
Cur. the Heir muff bring into a Hotchpot the 500 l. though he is in Na- Equ. Abr. 
ture of a Purchaſor under a Marriage Settlement. 2 Vern. 638. pl. 568. An * 
Hill. 1908. Phiney v. Phiney. benen 
11. A. a Freeman of London made his Will having no Wiſe, but B. | 
a Son and C. a Daughter, and E. a Grandſon ot D. another Daughter 
who had married againſt A's Conſent, and atter died in A's Lite-rime. 
&. by Will raking Notice that he had given B. 400 1. and C. 1000 l. 
in full of their Orphanage Part by the Cuſtom deviſes 590 7. 10 E. one 
atter 
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after ſome other Legacies gives one Moicty of the Surplus of his Perſonai 
Eftate to his Son B. and the other Moiety to his Children and Grand. chi. 
dren. 'The Maſter of the Rolls decreed that B. thould not come in 
tor a Share of the remaining Surplus, he being by the Words of the 
Will ſeparated trom the other Children, viz. one Moiety thereof beine 
to his Son B. and the other to his Children and Grand-children, ſo tha: 
B. was intended to have only a Moiety, Wms's Rep. 340, 341, 342. the 
5th Reſolution, Hill. 1916 Northey v. Strange 

12. And the Children and Grand-children muſt take per Capita, and 
not per Stirpes, they all raking in their own Right, and not by Repre- 
ſentation, Wms's Rep. 345. the 6th Reſolution, Hill. 1716. Nor. 
they v. Strange. 

13. A Mother in Law can claim no Share of a Child's Eſtate upon 
the Statute ot Diſtributions ; Per Ld. C. Macclesfield. 2 Wms's Rep 
216, Hill. 1723. in Caſe ot Duke of Rutland v. Dutcheſs of Rut— 


land. 


14. It was ſaid, that upon the Statute of Diſtributions of 22 Car. 2. 
the Mother took all when there was no Wife or Child as the Father did 
and betore this Statute, it a Man-Child died without a Wife leaving 
Children, they would have the whole under the Statute of Diſtributi— 
ons; Arg. C. Equ. Rep. 189. Paſch. 12 Geo. 1. in Caſe of Kelyay 
v. Kelway. 

15. Before the Statute of 22 Car. 2. they diſtributed firſt among the 
lineal deſcending Line as Children; then they took the /ineal Line 4. 
cending, as Father and Mother, and then the collateral Line, as Brothers 
and Siiters 3 Per Cur. G. Equ. Rep. 189. in Caſe of Kelway . 
Kelway. 

16. It a Widow having three Chiliren advances, one of them with 
1000 J. and dies Inteſtare without having given any thing to the 
othe:s; Ld. C. King ruled, that the Child advanced thould not bring 
the 1cool. received into Hotct pot; and ſaid it weighed with 
him that this Act of Diſtribution was grounded upon the Cuſtom of 
London, which never aflected a Widow's Perſonal Eitate, and ſeems 
to include thole within the Clauſe of Heotchpotr, who are capable of 
having a Wite as well as Children, which muit be Husbands only, 
2 Wms's Rep. 356. Trin. 1726. Holt v. Frederick. 

17. Where a Man dies leaving a Wife and 20 Child, but a Mother 
ard Ficthbers and Siſters, the Wife thall have one Moiety by the Sta- 
tute, and the Mother, Brothers and Hiſt ers, thall have the other Moiety 


equally diſtributed between them. Abr. Equ. Caſes 253. Mich. 1727, 


cites it as the Caſe oft Kelway v. Kelway, 

18. The Statute 22 Car 2. cap. 10. does not hinder but that an Ad- 
vancement out of the Perſonal Eſtate to the Heir at Law, and fo the 
Uſe ot a Chattle Perſonal tor his Lite muſt be brought into Hotchpor be- 
tore he ſhall have further Diſtribution ; Per the Maſter of the Rolls, 
Gibb. 285. Paſch, 4 Geo. 2. B. R. Pratt v. Pratt. 

19. The Statute 22 Car 2. cap. 10. directs, that the Children unad- 
wanced (hall out of the Surpluſage be made equal to ſuch as were advanced 
before any furiber Diſtribution ſhall be made. A Portion to be raiſed out 
ot Land by a Proviſion in a Settlement upon a Continzency ot Age ot 
Marriage, which had not happened at the Inteſtate's Death, 7s an Ad- 
vanceiueut when by the Event ot the Contingency it becomes velted ; 
Per the Maſter of the Rolls. Gibb. 285, 286. Paſch. 4 Geo. 2. B. R. 
Pratt v. Pratt. 

20. Where by ſuch Proviſion /everal of the Children, as for Inſtance, 
the Children by a ſecond Venter, are intitled to a Sum certain equal. 
Iy upon a Contingency not fallen at the Time of a Bill brought tor Dit- 
tribution, no Conſideration mall be had of that Sum to bring it 1/5 

Fictonpd : 


„ ten, 
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Hotchpot 3 Per the Maſter of the Rolls. Gibb. 286. Paſch. 4 Geo. 2. 
B. R. Pratt v. Pratt. f WAS 

21. If one dies Inteſtate without Iſſue, Brother or Siſter, but leav- 
ing ſeveral Brothers and Sitters Children, viz. one Nephew by a Bro- 
ther, and three Nephews and two Nieces by a Sifter, theſe „hal take by 
Capita, and not per Stirpes, becauſe all equally of Kin. 3 Wms's Rep. 
50. Trin. 1730. Davers v. Dewes. 


＋˙f— 


(Z. 9g) Diſtribution. Advancement. 


What ſhall be ſaid an Advancement within the 
22 Car. 2. Cap. 10. to be brought into Hotchpot. 


I. Had four Daughters, B. C. D. and E. and deviſed to B. 

* 1000]. and by the ſame Will deviſed t B. C. D. and E. 
1500). a- piece for Portions, which 15001. a-piece was 7o be raiſed out of 
Lands deviſed for that Purpoſe. Afterwards B. was married in A's 
Life-rimez and had a Portion given her by A. of 40001. A. made M. 
his Wife Executrix and gave her ſome Legacies, but made no Diſpoſi- 
tion of the Surplus, which was conſiderable. Ld. Wright ſaid, that 
as to the Hotchpotch he could fee no Reaſon againſt it, and therefore 
the Portion mult be brought in, and ſo C. D. and E. have the Bene- 
fir of it, but not the Wife, and 15001. of the 4000 l. coming our 
of the Land, there was 2500 l. only to be brought into the Horch- 
potch. Chan, Prec. 182. Hill. 1701. Ward v. Lant. 

2. A, on a Marriage Treaty covenanted to leave his Wife 20001. at 
his Death, 2000 I. to his eldeſt Son, and 10001. a- piece to his younpe 
Children, and afterwards being a Freeman of London died leaving ſe- 
veral younger Children; and it was held in that Caſe, that the 10001. 
a- piece to the younger Children being due only by Covenant was a 
Debt on the Perſonal Eſtate, and not being to be paid till after the 
Father's Death, was no Proviſion or Advancement either within the 
Statute of Diſtributions, or the Cuſtom of London, to bar them of 
their cuſtomary or diſtributory Shares of their Father's Perſonal E- 
ſtate, which were greatly advanced at the Time of his Death; Arg. 
Abr. Equ. Caſes 250. cites 3April 1726, Feaſt v. Feaſt, —Bur Ld. 
King ſaid that this was a Cauſe by Conſent, and the Queſtion very 
little conſidered. Ibid. 253. 

3. The Father agreed to give 7000 l. Portion with his Daughter to 
be paid by Inſtalments of 1000 J. a Year, and the Father had paid 6000 1. 
but died before the - 1000 J. became due, and on a Bill brought tor a 
Diſtribution of his Perſonal Eſtate, it was decreed by Ld. Maccles- 
held, and affirmed by Ld. King, that this 60001. was not Part of the 
Advancement to be brought into Horchpor, bur that the remaining 
12001], was a Debt to be paid our of the Pertonal Eſtate; Arg. Abr. 
Equ. Caſes 251. Mich. 1927. cites [Rowland, but J ſuppoſe it ſhould 
de] Newland v. Shepherd. 

4 But it was ſaid Arg. on the other Side, that the Queſtion was 
not whether the 60001. paid ſhould not be brought into Hotchpor it 
the had deſired to be let into a further Share, but whether, the 6900 /. 
being more than her Share of the whole, ſhe ſhould have the other 1000 7. 
ard it was deciced that the ſhould, Ibid. 252. 253. Arg. cites Newland 
v. Shepherd, Ccc 5. A. by 
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Toe Words F. A. by Marriage Articles covenanted to ſettle within ſix Months 
of the Sta- aſter Requeſt of the Wite's Father, / his Lands in B. for railing 
row ooo l. for Daughter's Portions on Failure of Iſſue Male, payable at 18 6, 
rence be- JMarriage, and Maintenance of 80 l. a Near in the mean Time, The 
tween a vo» Wife died leaving only one Child, a Daughter named M. no Settle. 
lonrary and ment being made. A. afterwards married a ſecond Wife, on whom 
a Marri32* he ſettled great Part of the Lands comprized in the Articles, but with. 
Sertlement, path 3 . F 
but are of Out giving Notice of the Articles. A. died Inteſtate leaving a per. 
Settlements ſonal Eſtate of 20,0001. and the ſaid M. by his firſt Wite about 
in general; 11 Years of Age, and B. a Son, and E. a Daughter by the ſecond 
rack J. Wiſe. It was decreed by Ld. C. King, affitted by Raymond Ch.]. 
Ibid. 444. the Maſter of the Rolls, and Mr. Jultice Price, that the 5000 1, ſe. 

A con- cured to M. though on the “ Contingency of living to 18 or being mar. 
ringent Pro- ried, and which have ſince happened, muſt be brought into Hotc hot 


2 by M. to intitle her to a Diſtribution of the 20, 00 J. 2 Wms's Rep. 


FR 88 


it happens 


is an Ad- 435. to 449. Hill. 1727. Edwards v. Freeman. 


vancement wg FM RE 
pro tanto, As a Covenant to leave a Child 100 l. if living a Week after my Death; So if it were 


that the Child ſhould be living one, two, or three Years after the Inteftate's Death. Suppoſe it 
were a Bond inſtead of a Covenant, or a Mortgage inſtead of a Bond, it would make no Difference; 
Per Ravmond Ch. I. and granted that it would be no Proviſion till the Contingency happens ; And 
zgreed that the F Contingency ſhould be limited to ariſe in a reaſonable Time, woich being at 18 or 
Marriape, he held a reaſonable Time. Ibid. | 

+ S. P. by Ld. C. King. Ibid. 449. 


6. A Proviſion for a Child by Will is not an Advancement to be 
brought into Hotchpor, (tor a Caſe may happen, that as to Part of the 
Perſonal Eſtate the Teſtator may die Inteſtate) neither [ſhall Land gi. 
ven by Will to a younger Child; For a Proviſion to be broug ht into 
Hotchpot muſt be ſuch as is made 7 an All in the Teftator's Life- time, and 
no by Will ; Per the Maſter of the Rolls. 2 Wms's Rep. 440. Hill, 
172”. in Caſe of Edwards v. Freeman. 

7. It the Father ſettles a Rent out of Lands upon a younger Child, 
it was held by the Maſter of the Rolls that this would be an Advance- 
ment. 2 Wms's Rep. 441. in Cafe of Edwards v. Freemam. 

8. If the Father by Deed ſettles an Annuity upon u Child to commence 
after his Death, this is an Advancement pro tanto ; Cired per the Maſ- 
ter of the Rolls our of Swinb. 165. and his Honour ſaid, that by the 
ſame Reaſon a Reverfion ſetried on a Child, as it may be valued, is an 
Advancement alſo. 2 Wms's Rep. 442. in Caſe of Edwards v. Free- 
man, | 

S.P. by Ld. 9. A Proviion, within the Statute, for a Child need not take Place in 
Ch. J. Ray- the Father's Life-time, but a future Proviſion is a Bar pro tanto; and a 
mond _ Portion affured or fecured to a Child, though in futuro, is a Proviſion 
445-0 PT according to its Value; Per the Matter ot the Rolls, 2 Wms's Rep. 
that the Fa- 442. in Caſe of Edwards v. Freeman. | | 
ther had co- | 


venanted with Truſtees to pay a Child 100 l. a Week after his Death, as ſuch Covenant would have 
been plainly good, ſo would it have been a Portion within the Act. 


A futnre Proviſion is within this Act; But an Annuity for Maintenance and Education is not to be 
brought into Hotchpot. Abr. Equ Caſes 254. Mich. 1727. Edwards v. Freeman. 
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10. Maintenance Money agreed by Marriage Articles to be paid to a 
Daughter of a firſt Marriage in Caſe of Failure of Iſſue Male, of $01. 
a Year till 18 or Marriage, and then to have 5000 l. is not to be 
brought into Hotchpot, no more than what is allowed or ſecured by 
the Parent for the Education of the Child. 2 Wms's Rep. 435. 449. 
by Ld. C. King, aſſiſted by Ld. Ch. J. Raymond, the Maſter of the 
Rolls, and Mr. Juſtice Price, Hill, 172). Edwards v. Freeman. 


It. A, having 


——_— — _—_ 


Executors. 
11. A: having three Children, B. C. and D. advanced C. in Part who 
lied leaving Iſſue. Aſterwards A. died Inteftate. The Iſlue of C. muſt 
bring ioto Horchpor what C. received in Part of Advancement, as C. 
muſt have done had he been living and claimed a diſtridutive Share; 
Admitred by Talbot Solicitor General of Counſel for the IIſue ot C. 

2 Wms's Rep. 560. Mich. 1729. Proud v. Turner. 

12. Cafe upon a Bill brought by Conſent for Opinion of the Court 
was, that the late Thomas Lutwich, Eſq; having purchaſed a Houle 
&c. at Turnham Green, (which was Copyhold and of the Cuſtom of Bo- 
row h- Engliſh ) afterwards died Inteſtate, leaving two Sons and ſeveral 
Daughters, and the younger Son brought his Bill tor a diſtributive 
Share of his Father's Perſonal Eſtate &c. And it was inſiſted on Be- 
half of the Defendants and the other Children, that he ought to bring 
this Copyhold into Hotchpor, upon the Authority of the Caſe ot 
Pratt v. Pratt. Decreed in Point by Maſter of the Rolls 11 May, 
1732, and two Queſtions were made upon the Statute 22 & 23 Car. 2. 
cap. 10. 1ſt, Whether by the former Part of S. 5. in the Statute a 
younger Son having Lands by Deſcent is to bring into Hotchpot? 
And 2dly, Whether the latter Part of the Clauſe, which provides that 
the Heir at Law ſhall have Diſtribution notwithſtanding Lands de- 
ſcended &c. regards the Heir at the Common Law only? And 
per Ld, Chancellor, as to the firſt Point held, that the younge/t Son 
having Lands by Deſcent, as in this Caſe, was not obliged to bring them into 
Hotchpot ; and that the Heir at Law in the latter meant the Heir at the 
Common Law, though that Point he ſaid was not neceſſary to deter- 
mine, inaſmuch as he thought upon the firſt Part ot che Clauſe, the 
younger Son by having Lands by Deſcent by the Cuftom was not 
barred of an equal Share of the Perſonal Eſtate with the other Children. 
As to the Cate of Pratt v. Pratt, his Lordſhip declared he had a 
great Regard and Deterence to the Opinion, and Judgment there gi- 
ven, but that however he muft be guided by his own Judgment and 
Conſcience, MS. Rep. 26 March 1735, Lutwich v. Lutwien. 


ee. 


(Z. 10) Diſtribution. 
Of what Things. 


1, DONDS taken in Deviſee's Name ſhall be accounted Part of the 
; Teſtator's Perſonal Eſtate diſpoſed by his Will, and to be di- 
vided accordingly. Chan. Rep. 86. 10 Car. 1. Bates v. Micklech- 
waite, 
2. Eſtate pur auter Vie is not diſtributable by the 22 & 23 Car. 2. Cumb. 388. 
Cap. 10. 2 Sal k. 464. Mich. 8 W. 3. B. R. Oldham v. Pickering. 80 


Carth. 376. 
— 12 Mod. 103. S. C. 3 Salk. 137. S. C. Ld. Ray m. Rep. 96. 5. Ee: 
ngly. | 
When ſuch Eſlate is limited to Executors it is Perſonal Eſtate, and as ſuch is dift ibutable withi 
theStatute of Diſtributions; Cited to have been ſo decreed by Ld. C. Cowper, in Caſe of the Duke of 
Devon and Kinton. And Ld. C. King decreed accordingly that it was Perſonal Eſtate. 2 Wms's 
ep. 381, 582. and at the Bottom of the Page has the following Note, that however, rhough in the 


Spiritual Court an Eftate 2 auter Vie be not diſtributable on Account of its being a Frechold yet 
it ſeems as if in a Court of Equity it ſhould be diſtributable, and that the Adminiftraror ſhould be 
taken to be a Truſtee for general Legacies, if any, and if no Will, then for the next of Kin And 
% Adminiſtration may be granted to one only as principal Creditor, he ought not to go away wich 
the Reſidue of the Eſtate pur auter Vie as Adwiniftrator. S. P. and by Ld. C. King, Eftare 
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(old ac. Siſters of the whole Blood to the Inteſtate, there cannot be two De- 
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pur auter Vie is diſtributable in Equity, 3 Wrms's Rep 102. Hill. Vac. 1930. Witter v. Wirte, 
And by 14 Geo. 2. cap. . an {ſlate pur auter Vie net being deviſed, or in Part applied to the — 
ment of Debts according to the Statute of Frauds, ſhall be diſtributed in the ſame Manner az Perſon * 
E tate. 


3- Lord Cowper was of Opinion upon the Statute 22 & 23 Car. 2 
cap. 10. S. 4. that the Word (Portion) with reſpect to younger Children 
did include an Eſtate in Land as well as in Money, and that this Land * 
the Computation of the Eſtate to be diſtributed, was to be added to 
and computed with the other Parts of it, but with reſpect to the eldeſt 
Son, whatever Land came to him from his Father by Deſcent or other. 
wiſe, he is to have his Share without any Conſideration of the Value 
ot ſuch Land &c. Hill Vac. 1715. Lloyd v. 'Twittham, 

4. The Statute of Diſtributions does not break into any Settlement 
which has been made by the Father, but only meddlcs with what is left 
undiſpoſed of by him; it takes away nothing that has been given, how. 
ever unequal or exceeding it may be as to the Remainder lett : Per 
Raymond Ch. J. 2 Wms's Rep. 443. Hill. 1727. Edwards v. Free. 


man, 
(Z. 11) Diſtribution. 
To whom. 
I, Directed toool. to be raiſed and divided among five Children. 


: One of them dies before Diſtribution. His Share ſhall go to the 
Survivors, and not to his Deviſee, 2 Chan. Rep. 129. 29 Car. 2. 
Woolſtenholm v. Swetnam. 

Freem Rep. 2. A Brother of the Hal Blood is intitled to a Share of the Perſonal 


88 5345 Eſtate of another Brother, though of the Whole, with Brothers and 


cordingly; grees made of the whole and the half Blood, The Intent of the At 
and the Ch. was to give the Eccleſiaſtical Court the Juriſdiction in this Matter, 
]. cited Sir and to provide for the Diſtribution of Inteſtate's Eſtates, which they 


> nt Ml had a long Time attempted and conteſted, but were ſtill prohibited; 
@ aſe r-folv'd but now this ACt permits them to proceed; And an Information is 


io 1 the De- proper by hearing Civilians what their Courſe is and has been, 
N 1 Vent. 316. Trin. 29 Car. 2. B. R. and Ibid. 323. Mich. 29 Car. 2. 


3 the Opinion of the whole Court was, that the Halt Blood was intitled 


S. C. the upon the new Act. Smith v. Tracy. 
Brother of 

the Halt Blood muſt be accounted in equal Degree. . 2 Mod. 204. S. C. ruled accordingly.—— 
2 Lev. 173. S. C. 2 Jo 93. S. C. ruled accordingly. In the Caſe of Wincheiſea (Earl) 
v. Norcliſt. Vern. 403. pl. 375 Trin. Pw 2. the Court was of Opinion that where there 38 4 
Brother of the whole Blood, and a Siſter of the Halt Blood, the Siſter ſhould have but half a Share; 
But the Reporter adds a Note, that the Judgment in the Caſes of Smith, Tracy and Stapleton v. 
Sherard, and the conſtant Practice of the Court has been otherwiſe. And adds a further Note that 
it has been ſettled in the Ca'e of Crooke v. Watts upon an Appeal in the Houle of Lords that the 
Half Blood ſhall have a whole Share, viz. equal with thoſe of the whole Blood. — 2 Vern. 124. 
pl. 124. Hill. 1690. Crooke v. Watts decrced a whole Share to the Halt Blood; and adds a Note, 
that on Appeal to the Houſe of Lords this Decree after Arguments by Civilians and common Law- 
yers on both Sides there was confirm'd. 2 Vent. 317. Anon. S. P. in a Nota, and intends 
the S. C. — Show. Parl. Caſes. 108. S. C. adjudged accordingly. — 2 Freem. Rep. 112. pl. 
124. in Canc. S. C. decreed accordingly. — S. P by Ld. Chancellor. Barnard, Chan, Rep. 273. 
Hill. 1740. in Caſe of Wallis v. Kodſon,——2 Chan, Rep. 300, zol. S. P. 36 Car, 2, Pullea v. 
Serjeant. 2 Freem. Rep. 112. pl. 124. Hill. 1689. Croke v. Watts the Court he!d thar the 
Halt Blood was in- ÆEquali Grady, and onght to have a whole Share Carth, 5. Trin. 1 W. & 5 in 


Ly 
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3. R. the S. P. held accorlingly in Cafe of Brown v. Farndell. — Comb, 112. S. C. reſo'v'\| ac- 

ding] ' —— 2 Vern. 124. Hill. 1690. Crooke v. Watt. 8 P. decreed accordingly by Lords 
8 joners in Canc. and upon an Appeal to the Houſe of Lords after hearing Civilians and com- 
mon Lawyers on both Sides the Decree was affirmed —— Vern. 404. in pl. 375. in a Nota cites 8. C. 


lettled in Dom. Proc. 


3 Repreſentatives of Collaterals in 22 & 23 Car. 2. cap. 10. ſhall be 2 Vern. 168. 

jntended only ot Brothers ana Siſters Children ot the Party Inteſtate. gre " 

„ Show. 286. pl 282. Paſch 35 Car. 2. B. K. Caldicor v. Smith. The Ccurt 
inclin'd 

at no Decree ; But 233. Maw v. Harding decreed according to Caldicot's Caſe Suk. 

Brothers anu Siſters Chiluren mean Inteſtate's Brothers and Sifters Children. Pett v. Pott. 


contra, b 
250 that 


A Man died Lnteſtare, and his next of Kin were two Aunts, but Freem. Rep. 


one of them died before him, and left tuo Children, and Adminiitration 299 Pl 349. 
. PW Prin. 1679, 
being granted to the ſurviving Aunt, the was ordered to diſtribute a C. g. S. &. 


Share co them, and ſuch a Share as their Mother would have, it the (ys the 


had been living,; but this was contrary to the Opinion ot the Ch, J. Court grant- 


North, who would not allow Repreſentations amongit Collaterals 10 4 4 Probi: 


remote. See his Lordſhip's Argument Raym. 496. to 50%. Hill. 34 & 1 
35 Car. 2. Carter v. Crawley. viſo in the 

Act Repre- 
ſentatives ſhall nor extend further than Brother's and Siſter's Children. But Ibid. 297. pl. 35 2. Trin. 
1680. S. C. the Court on the Cale coming on to be argued was Uiv.ded; North and Charlton for the 
Prohibition, but Windham and Ellis e contra; Et adjornatur. Bur Ibid, 298. pl. 354 S. C. Hill. 
1680. North was for the Prohibition, and Charlton and Windham againſt it. Et ad} rnatur. 
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5. A Prohibition was prayed to the Eccleſiaſtical Court where a 
Perſon died Inte ſtate, and his next Relation was a Corn German; and 
the Children of another Couſin German ſued tor Diftribution ; And per 
tot. Cur. the Prohibition was granted upon the new Act ot Parliament 
of this King. Freem. 298. pl. 355. in Scacc. Hill. 1680. Anon, 

6. The Father had a Son and two Daughters, one of the Daughters , Show. 285 
dies; the Father intending to let the Son have the whole Advaurages Taylor v. 
ot the Inteſtate's Eſtate renounces the Adminiſtration, and it is granted "ge 4 
to the Son; the other Daughter comes into the Spiritual Court, and /es — Fug 
for a Diſtribution upon the Act; whereupon Pollexten moved tor a Pro- tur. : 
hibicion in Trinity Term following. Holt ſhewed Cauſe why a Pro- 
hibition thould not go, and ſaid, that 25 Car. 2. was made in purſu- 
ance ot 31 H.8. and upon the Statute ot H. 8. the Ordinary upon the 
Father's renouncing could not commit to a Stranger, but mult have 
committed to the next ot Kin; and that now this Statute cauſes a 
Diſtribution to thoſe who have an equal Right to the Adminiitration, 
which the Daughters in this Caſe have. Pollexten vn the other Side 
ſaid, In this Caſe there could be no Diſtribution, unlets the Act gave 
it; and he ſaid what the Act gives is at the Time ot the Death ot the 
Party, and that none ſhall have Diſtribution but who is at that Time, 
VIZ. at the Death of the Inteſtate intitled to it; He ſaid that here his 
renouncing 128 no Right, and that it he come and ſue atierwards in 
the Spiritual Court, that this will not bar him; It the Father had 
died betore Adminiſtration taken out, his Executor or Adminiltracor 
thould have it. jones laid, That the mean Intent ot 25 Car. 2. was to 
hinder the Ordinary trom letting whom he pleaſed run away with the 
whole Eſtate; a Prohibition was ordered with a Detign to argue it upon 
a Demurrer, Skin.103. Paſch, 35 Car. 2. B. R. Tay ler and Haynes. 

7. It any of the next of Kin die before Ditribution, ſuch Share thall The Right 
$0 to his, or; or their Executors or Adminiitrators, and thall not ad Hh 
urvive to the next of Kin of the Inteſtate. 2 Chan. Rep. 374. 1 Jac. 2. . re 
Winchelſea v. Norelifl. IE 1 * 
tely on 
tate Death; Per Maſter of the Rolls, and ſaid that this is according to Reſolutions, 2 12 
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442. Hill 172 in Caſe of Edwards v. Freeman. 8. P. by Ld. Ch. J Raymond, bur he 1777 
i does in all Events then veſt, becauſe if there is a poſthumous Child, ſach Child: ſhall not be let!“ 
for its Share though not in Eſſe at the Inteſtate's Death. Ibid, 446. 1 


» 


8. A Grandmcther ſhall not have a Share with the Brother or Sifter . 
though it was argued that ſhe thould, becauſe the is ewo Degrees trom 
the Inteſtate ; and ſo is a Brother or Sitter, computing the Degrees 
according to the Civil or Canon Law, viz, One Degree to Father 
and another from him to the Brother, and ſo to the Grandmother 
is but two Degrees, viz. One to the Father, and another to the Grand. 
mother. 2 Freem. Rep. 95. pl. 105. Trin. 1636. Winchellea (Earl) 
v. Norchit. 

A. dies In- 9. Uncie's Son fhall not come in for a Diſtribution with the livins 
feftate, Uncle. Per Lords Commithones, Ch. Prec. 28. pl. 30. Trin. 16 1 
Icaving an M Hardi * 
Uncle and NMaw v. Iiarding. 


a d: ceaſed 
Vncle's Son, the Court inclined that the Nephew was intitled to a Share with the Uncle, but took 
Time to conhder of it, 2 Vern, 168 Breton v. Darking No Repreſenta tion but between Bro. 
thers and Siſters to the Inteſtate. 2 Vern. 233. Maw v. Harding ——2 Show, 286. Caldicott v. 


Smith accordingly. 


10. If a Man dies Inte/tate leaviug only one Child, ſuch Child is with. 
in the Starute ot Diſtributions ; and it is not Caſus Omiſſus; Per Cur, 
Obitet. Carth. 52. Trin. 1 W. & M. in B. R. 
11 An Infant inVentre ſa Mere at the Time of the Death of the 

Father was held clearly per Cur. to be intitled to a Share by the Sta- 
Brrnard. tate of Diſtributions; For he is in the Eye of the Law a Child, and 
Chan. Rep. ought to be provided for as well as the Reſt; and though it was ad- 
mitted that a Diſtribution Share is an Intereſt veſted on the Death of 
S P, held the Inteſtate, even before the Diſtribution, and ſhall go to the Exe. 
accordingly cutor or Adminiſtrator of the Party, though he dies betore Diſtribution, 
odors of yet it was nat ſuch an Intereſt veſted in the Children born ſo [as to de- 
Toten bprive the atter-born Children, 2 Freem. Rep. 230. pl. 301. Mich, 

1698. Ball v. Smith, 
Wass Rep. 12. Brother's Grand Children cannot ſhare with Brother's Children; 
25. Trin. For the Inteſtate is the Subject of the Act, It is his Ettate, his Wite, 
1700. B. R. his Children, and by the ſame Reaſon his Brother's Children, for he 
1 —— , is equally cor-relative to all; Per Cur. on a Motion tor a Mandamus 
z Salk, to make Diſtribution &c. 1 Salk. 250. Trin. 12 W. 3. B. R. Petty, 
1z8 S. C. Petr. 
accordingly, 
12 Mod 409. S. C accordingly. Ld, Raym. Rep. 571. S. C. accordingly. —S. C. cited by La. 
C Parker. Mich. 1719. Wmy's Rep. 595. 

So where A died Inteſtate leaving no Wife nor Child but his next of Kin were an Uncle by the 
Mother's Side, and a deceaſed Aunt's Child, Ld. C. Parker ſaid that Pett's Caſe was a Caſe in 
Point, and that the Grindchild in that Caſe was a Nephew to him with whom he claimed to come 
in tor a Share and ſo is the Claimant here; and the Uncle having demurred to the Nephew's Bill by 
which he claimed a Share, the Demurrer was allowed. Mich. 1719 Wms's Rep. 594. Bowers v. 


Liule wood. 


Wrms's Rep. 13. An Inte/tate having neither Father or Mother, Wite or Children, 
25. pl 6. but ozly a Siffer of his Father, and two Daughters of his Father's Brother 
S. C.the a Motion was made for a Mandamus to the Ordinary to make Diſtri- 


wwe de. bution, who had granted it to his Father's Siſter. Sed per Cur. by the 


clared, that Statute 22 Car 2. there ſhall be no Diſtribution amongſt Collateral 
among Col- after Brother's and Siſter's Children of the Inteſtate; tor that Statute 
Jaterals, is a Reſtraint on the Common Law, and therefore ſhali not be carried 
ſaving only farther than the Letter, and after ſuch Collaterals, it thall go to the 


I ſe of , > TITS | : : ; 
IDS, next of Kin to thc Inteſtate, which in this Caſe was to his Fathers 


Siſters Chil- Siſter. 3 Salk. 138. pl. 3, Pett v. Petr. 

dren, Proxi - 

mity of Blood ſhall give Title to the Perſonal Eſtate of the Inteſtate. 12 Mod, 409. S. C. ac. 

cordingly. — Ld. Raym. Rep. 541. the King v. Raines, alias, Pett v. Pett, Trin. 12 W. z. S. C. 

held accordingly. —— Comyns's Rep. 87. pl. 56. 8 C. and a Mandamus was denied. 
14. Among 


— 


— 
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14. Among Lineals, Repreſentatives ad Infinitum ſhould ſhare in the Holt Ch. J. 
Diſtribution ; but otherwiſe among Collaterals ; Admitted Arg. ſaid 1 4 
5 q I ears from 
M ms's Rep. 27. Trin. 1700, in Pett's Caſe, FT aley's 
a : View of the 
Civil Law (pag 63.) that the Grandmother &c. of the aſcending Line to the utmoſt Depree was an- 


ciently preferred before the neareſt Collaterals, but that he ſaid may be altered by the Statute of Car. 
2. which preters the next of Kin though Collaterals before one though Lineal that is more remote. 
Wrms's Rep. 51. Paſch. 1701. in Caſe of Blackborough v. Davis. 


15. The Aunt is not intitled to a Diſtribution with the randmot her; Ti the 
for as by the Common Law, Father and Mother were nearer than Time of 
Brother and Siſter, Grandtather and Grandmother are nearer than H. 2. or 2. 
Uncle and Aunt, the Grandmeother in this Cale is the Root of the Kind- 8 | 
red, whereas the Aunt is only a Branch; and the Grandmother is in the al = my 
Place of the Mother; It one had died without Waite or Child his Mother excluded 
had all (be ſore 1 Jac. cap. 17 ) and his Brothers and Siſters nothing; as to the 


But the Father ſurviving has all at this Day, and this Act was to pre- Real Eſtate 


vent the Mother's carrying all to another Husband. 1 Salk. 251. Trin. CRT, 
13 W. 3. B. R. Blackborough v. Davies. excluded 
as to the 


Perſonal. Ibid. — 12 Mod. 615. to 626. Hill. 17501. S. ©. —— Wms's Rep. 41. to 53. Paſch. 
1701. 8. $4 Ld. Raym. Rep. 634. 686. S. C. the Court held, that the Grandmother is as near 
as the Aunt; For in this Caſe in decent of Lands it would be a mediate Deſcent, and the ſame Me- 
dium to both, viz, the Father; and the Grandmother ſeems to have the Advantage, becauſe ſhe is of 
the Right Line, and the Aunt of the collateral Line. And Sir Barth. Shower cited a Caſe between 
Burton and Sharpe, in the laſt Trin. Term, where an Adminiſtration was ſued to be granted to 
the Great Grandmother ; and the Aunt moved for a Prohibition in C. B. to ſtay the Suit in the Spi- 
ritual Court, and it was denien.— Chan Prec. 527. Hill, of Welſh v. Duppa. 


16. I give unto my Daugbter A. all my Goods and Plate, 1500 J. to 

my Son B. and 101, and no more to my Son N. and 101. and no more to 
my Wife's Daughter P. and made C. and D. Executors, and gave them 
100 l. each, but makes no Diſpoſition of the Reſidue, Decreed that 
it ſhall go in a Courſe of Adminiſtration, bur Decree reverſed, for it 
is plain that V. and P. were to have 101, and no more. MS, Tab. 
March 8, 1106. Vachel v. Breton. 
17. The next of Kin to an Inteſtate were a Grandfather by the Fa- 
ther's Side, and a Grandmother by the Mother's Side. They ſhall take 
in equal Moieties by the Statute of Diſtributions as being in equal 
Degree. Decreed at the Rolls, and Sir Joſeph Jekyl was fo clear 
in the Point that he would not ſuffer it to be debated. Wms's Rep. 
53. cites 13 May 1723, Moor v. Barkham. 

18. A Papiſt may take a Perſonal Eſtate by the Statute of Diſtribu- 
tions in the Caſe of one dying Inteſtate; it is the Act of the Law, it 
is the Legiſlature that gives theſe diſtributary Shares to the Widow 
and next of Kin; it is a Succeſſion ab Inteſtato to a Perſonal Eſtate, 
ſimilar to a Deſcent of Land, where an Heir though a Papiſt (as here) 
it above the Age of 18 Years and ſix Months may inherit. Belides, 
the Intent of tho Statute of Diſtributions was that the Adminiſtrator 
ſhould ſell all the Perſonal Eſtate of the Inteſtate, turn ic into Money, 
and diſtribure it; now it would be inconſiſtent that the Papiit ſhould 
have a Share of the Money letr by the Inteſtate, but not of the Money 
raiſed by the Adminiſtrator out ot the Inteſtate's Eſtates. 3 Wms's 
Rep. 48, 49. Trin. 1730. Davers & al' v. Dewes & al. 
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a. Des. th... Kt. A. at A 


(Z. 12) Diſtribution. 
Where the Right ſhall be ſaid to be veſted. 


Wherea 1. Dies Inteſtate without Brother or Sifter, his Mother living 


Perſon thus d p | | 
ef She makes her Will, and makes B. her Executor and riſi lia 


diſtriburory Leg atee, and dies within a Week after her Son, and before ſhe had taken 
Share dies ort Adminiſtration to him. The Brother of the Mather takes cut Adm. 
withina m1//ration to the Son as his Uncle and next Friend; The X#xecutor of 14, 


kf fray Mother brings a Bill againſt the Uncle and Adminiſtrator of the Son 


tate. in ſuch 79 Have an Account of the Perſonal Eſtate of the Son i Right of bis Teſ. 
Caſe, tho tatrix, who was intttled to it by the Statute of Diftributions. Cowper C. 
by the Sta- ſaid, the Adminittrator of the Son is only a Truſtee tor the next of Kin 


ET Diſ- ro the Inteſtate who are intitled to a Diſtribution by the Statute, and 
1 that in this Caſe was the Mother, the Son dying without Father, Bro- 


within s ther or Siſter, and this is an Intereſt veſted in the Mother though foe 
Year, yet died before Adminiſtration taken out to the Son, and ſhall go to her Exe. 
the Share Cutor and reſid uary Legatee; and decreed accordingly tor the Plaintiff 
1 Rep. Trin. 2 Geo. Canc, Jackſon v. Prudehome. 


ceaſed Per- 
ſon will be 
an Intereſt veſted, tranſmiſſable to his Executors or Adminiſtrators; For in this Senſe the Statute 
makes a Will for the Inteſtate, and it is as it a Legacy was bequeathed payable a Year hence, which 
would plainly be an Intereſt veſted preſently. Nay, where one died without Wife or Iſſue and in 
teſtate, leaving a Father who alſo died before taking out Adminiſtration, or altering the Property of 
the Efate ; theugh in that Caſe there was only one who could claim as next of Kin, and ſo literally 
ard ſtrictly ſpeaking there could be no Diſtribution, yer by the Statute the Right to the Inteflate' 
Perſonal Eftate veſted in the Father, and conſequently belonged to his Executors or Adminiſtrators, 


and not to the next of Kin to the firſt Inteſtare, who in ſuch Caſe happened to be a different Perion. 


3 Wrs's Rep. 49, 50. in a Note of the Reporter, cites Hill. 1908. Grice v. Grice ; Per Ld, Cowper. 
And Note, Mr. Vernon upon this Occaſion told the Reporter it had been twenty Times de- 
termined in Equity, that where there is only one Perſon intitled to take the Perſonal Eſtate of the 
Inteſtate as next of Kin, the Statute veſts a Right in that Perſon, making him as a Legatee of the 
rarty deceaſed, Ibid. 


(Z. 13) Diſtribution. 
By the Court on a Devile. 


I. Eviſe after Debts and Legacies paid, the Reſidue among ſt his Kin- 
dred according to their moſt Need ; This 1s to be extended ac- 
cording to the Act for better Settlement of Inteſtate's Eſtates. 2 Chan. 
Rep. 147. 30 Car. 2. Carr v. Bedford. 
2. A Freeman ot London deviſed his Part thus, viz. I intruft it with 
my Wife, and to give it amongft my Children as ſhe ſhall think fit. The 
Teftator bad a Child by a former Venter, to whom the Mother-in-law gave 
a ſmall Part, and the reſt amongſt her own Children The Court de- 
creed that the Diſtribution is unjuſt, Fin. Chan, Rep, 354. Palch. 
30 Car. 2. Oaker v. Parrot. 


3. Deviſc 
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Peviſe to the Wite, and Hape fe woull leave it to his S. Her 
cond Husband granted the Legacies deviſed away, Son ſued tor 
Relief but was diſmiſſed 3 for 1t was no Truſt tor the Son. Cited per 
Finch C. Chan. Cafes 310. Hill, 30 & 31 Car. 2. in the Cafe of CI 
Rich. 

: * A deviſed Land to B. for 8o Years if (be lives fo long, then to Jun 
tes to ſell for Payment of Debts. Decreed the Lands to be told tor 
pay ment of the Debts, and to pay B. ſeven Fears Purchaſe for her H- 
fate for Life in ſuch Part ot the Lands which thall be fold tor the 
Purpole atoreſaid. Fin. Rep. 414. Hill. 31 Car. 2. March v. Fou ke 
F al'. 

0 5. An Eſtate was deviſed to a Man to diſtribute the ſame amongſt hs 
Nephews and Nueces as he ſhould thiak fit, and one of the Nieces, to 
whom nothing had been appointed, brought a Bill that the might have 
an equal Share ot the Eſtate, and was diſmiffed. Vern. 355. Hill. 
1635. Swernam v. Woolaſton. 
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6. A. direct his Lands ſhall deſcend to his three Daughters in ſuc! 1M. 214. vl, "in 
ares and Proportions as bis Wife by Deed ſhall apprint. She makes a 5, 9 wal 1 
very unequal Diſtribution. Whether Equity will relieve againſt it. the Court 1 
Vern. 355. Hill. 1685. in Caſe of Wall v. Thurborne. declare nat ©" 

the Cale wa; 4 i 

proper and relievable in Equity, and it is diſcretionary in the Court whether to do it or not, and 1 
took Time to conſider of it, and to be attended with Precedeats, 9 
, 

1:455 

J. A. deviſed ſome Legacies, and then gave the ReAdue of his Per- b 9 
ſonal Eſtate to and among his kindred, according to their moſt Need, and 1 11 
delired that a ſpecial Regard ſhould be had to M. his Sifter's Son. The 1 
Court thought the Act of Diſtributions the beſt Rule as to limiting 1 
the Excent ot the Word Kindred, bur the Order took in the Nephews 9 
and Nieces, together with their Mothers, and directed that W. thovld Wet 
have ſomething conſiderable, and the Executor atterwards to give 1 
moit where was the molt Need, and the Maſter to fee Right done. 2 1 0 
Chan. Rep 146. 30 Car. 2. Carr v. Bedford. BR 

g. A Devile of the Surplus was to Teſtator's poor Kindred at the Di. 1 
cretion of his Executors. Decreed to the poor Kindred according to the 118 
Act tor diſtributing Iuteſtate's Eſtates, and no farther, and to be dii- uy 
tributed in ſuch Shares and Proportions as the Executors ſhould think iſ 

fit. 2 Chan. Rep. 395. 2 ſac. 2. Griffith v. Jones. 9 

9. The Husband deviied Perſonal Eſtate co his Wife h Truſt 9 

and Confidence that fhe ſhould not diſpoſe thereof but for the Benefit of her 1 


Children. She made a very unequal Diſtribution ; But decreed an 
equal Diſtribution, Vern. 66. pl. 63. Mich. 1682. Gibſon v. Kinven. 
10. Money bequeathed to A. for Lite, and it fhe died in the Lite 
of B. her Husband, then to go to the Children of M in ſuch Shares as 
A. ſheuld adviſe. Some ot M's Children died leaving Iſſue, and then 
A. dies in the Life of B. making no Appointment Decreed a Dittri- 
bution among M's Children and their Repretentatives per Capita, and 
not per Hurpes. 2 Vera. 50. pl. 49. Paſch. 1688. Crook v. Brook- 


ing. g 

It. A Deviſe was made in theſe Words, I give to my Daughter NH. | ws 
1009 J. to be ordered and diſpoſed by her for the Benefit of her Children as ſhe fp 1 
pleaſes, withont giving an Aicouut to any Body. H. died and made no D!/- + $ 
pal, The Delendant her Husband took Adminiſtration, and the Chil- | 1 11 
den the Plaintitis brought their Bill tor this 1000 I. And the ſole 1 
(Queition was, Wnether there was any Intereit veited in the Children + $f 
this Devite ? For it there was not, then ic belonged to the Detei- | 3% 
dan who was Husband and Adminiſtrator to the Wife; and it was 1 
mes lor him, that it being given to the Wile by the ſirſt Words of 1 
Eee the 1 
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the Will the Husband became intitled to it. The Cauſe was referred. 
and fo the Court gave no Opinion, but ſeemed doubrtul in the Caſe 
2 Freem. Rep. 110. pl. 121. Mich. 1689. Hillier v. Hillier, | 

12. A Man gave a Perſonal Eſtate to his Wife upon Truſt that H 
frould diſpoſe of it among her Children in ſuch Manner as fhe ſhould think 
fit, and the would have made an uneqnal Diſtriburion of ir, and the 
Court ordered her to give it amongſt them equally, there being ng 
Proot of any Misbehaviour in any of them. 2 Freem. Rep. 199. in 
pl. 273. Trin. 1694. cited as the Caſe of Baker v. Barrett. 

13. A. makes two ot his Daughters his Exerutors, and gives 400 |, 
by them to be diſtributed among themſetves and their Brothers and Siſter s 
according to their Neceſſity, as in their Diſcretion they thould think fi- ; 
Per Wright K. Decreed a double Share to the Plainriff, the Heir 
looking on him to ſtind moſt in Need thereot, and confirmed his tor. 
mer Decree. Affirmed in Parliament. 2 Vern. 420. Paſch 1701. War- 
The Deviſe burton v. Warburton, 
was for the 14. A. deviſed 151. a-piece to each of his Father's and Mother's Re- 
Viet bis 5 lations, and makes B. Executor, and C. reſiduary Legatee. B. paid 
— 15 JI. to Coufin-German, and 15 l. a- piece to her four Children. C. in- 
that the Sta- ſiſted the Diltribution ought to have been guided by the Statute, and the 
rute of Diſ- Children ſhould have had nothing. Ld. Wright allowed the Payment 
pray wi good, and took Notice of the Caſe of Arnold v. Bedkord, Where 
anten dhough it is mentioned in the Order that the Deviſe to the Kindred 
inch Deviſes ſhould be governed by the Statute of Dittriburions of Inteſtates Eſtate, 
in this Court get there the Children of Brothers and Siſters were let in to receive a 
wa bx 3 Wing Share in the Lite of their Parents, which is not allowable on a Diftri. 
Cow per ap- bution under the Statute, 2 Vern. 381. Trin. 1701. Jones v. Beale, 
roved it. 
Chan, Prec. 401. Paſch. 171 5. Roach v. Hammond. 


15. A. has ſix younger Children, and bequeathed 10001. to each at 
21, and it any of them die before 21; the Legacy of ſuch Child 7 U 
diſpoſed of to one or more of the Survivors in ſuch Manner as his Execu- 
trix ſball think /it, and made his Wife Executrix. One dies before 21. 
Per Wright K. this Power is ſpecial and particular, and not like the 
Caſes of a general Truſt to diſtribare among the younger Children at Di- 
cretion, there an indiſcreet Diſpoſition may be controll'd by a Court of 
Equity, but this is Caſus Proviſus it is expreſsly provided that ſhe may 
give all to one as the had done, and decreed the Appointment to ſtand, 
2 Vern, 512. Mich. 1705. Thomas v. Thomas. 


„ 


(Z. 14) Diſtribution by the Cuſtom of Vork and 
London, and who within the Cuſtom. 


And agreed 1. 1 F a Citizen dies without Wife or Children, then the Statute 22 & 
by - that 23 Car. 2. cap. 10. ſhall make a Diſtribution; Per Dolben ): 
the ter is 2 Show. 175. pl. 170. Hill. 33 & 34 Car. 2. B. R. in Caſe ot Percival 


notexcluded f 
but mal! v. Criſp. 


come in for : ; 3 
his Part, and ſhall have it by the Cuſtom of London; Per Dolben J. 2 Show. 176. in Caſe of Per 


cival v. Criſp» —— For then there is no Cuſtom; Per Pemberton Ch. J. Ibid, ——-— S. P. per tot. 
Cur, 2 Jo. 204. Percival v. Criſp. —— Skin. 26. S. C. & S. P. agreed. 


2. If 3 
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2. It a Freeman ot London gives Legacies by his Will, and names 119 
Executor, whereupon Letters of Admmiſtrat ion are granted cum Teſta- 
mento anne xo, it is plainly out of the Statute of Diſttibutious; Agreed. 
2 Show. 176. Hill. 33 & 34 Car. 2. B. R. Percival v. Criſp. 

3. A Debt in Law or Equity ſhall come in and be dedutied in the Arft 
Place and leſſen the Widow's Moiety, but a Legacy cannot be ſo de- 
ducted. 2 Chan. Caſes 84. Hill. 33 & 34 Car. 2. Popley v. Popley. 

. If a Freeman of London dies Inteſt ate leaving a * Wife and no Child, tid. in + 
by the Cuſtom ot the City a Widow ſhall bave her Widow's Cham Nora ſays, 
ber and a Moiety ot the reſt of the Perſonal Eſtate, and the Admini- tar in the 
ſtrator the other Moiety, and that not ſuhje& to a Diſtribution ee 
Statute. Vern. 133. pl. 122. Hill. 1682, Matthews v. Newby. 1 


v. Sher 
rar n 
1687. in a like Caſe on the Cuſtom of Vork, Ld. Jeffries decreed the other Moicty dieitnabl 
cording to the Stature. - Vern. 465. pl. 446 Stapleton v. Sherrard decreed ac: ordinoly 
In ſuch Caſe the Cuſtom of London pives no Directions as to the other Moiery bekenne 
Inteſtate, and therefore that is wholly under the Direction of the Statute at Diftriburiong- thor ce 
Cuſtom of the Province of York exterds to give ſuch Moiety to the next of oe” to che Tots ( ire Ch 
Prec. 327, 328. Hill. 1711. 1a Caſe of Whitchill v. Phelps. - Eilb. Eau. Rep. 81. 8. C. in to- 
tidem Verbis. 


1 


5. 10 the Cuſtom of the Province of Vork a Daughter once ad van- 
ced by her Father in his Lite-time is excluded trom all further Benefit 
of his Perſonal Eſtate; But in the principal Caſe it appearing that 47 
the Children were advanced in his Life, and fo the Eſtate wholly exempt- 
ed our of rhe Cuſtom, it ought now to go in a Courſe of Adminittra- 
tion, and be diſtributed according to the Act tor ſettling of Inteſtates 
Eſtates. Vern. 200. Mich. 1683. Goodwin v. Ramſden. 
6. In Chancery it was held and declared per 88 that if a 
Freeman of London dying leaves a Wife and Grandchi garen, the Grand- 
children ſhall not have the Benefit of the Cuſtom ot an Orphanage 
Parr, but the Wife ſhall have a Moiety as if no Child at all, and this 
on the Report of the Recorder. 2 Show. 467, Paſch, 1 Jac. 2. B.R. 
Anon. 
7. 1 Fac. 2. cap. 17. S. 8. Such Part of any Intefate's Eſtate within a & 5 E. 
the City of London, or Province of Vork, as any Adminiftrator has by Vir. & AM. cap. 2 
tue only of being Adminiſtrator, ſhall be ſuliject to Diftrilution as in other ©," 24 


Caſes, and the Cuſtom ſhall not extend to it. 47 


and gives Power to diſpoſe of their Perſonal Eſtates by Will, but excepts the City of York and Cheſter ar 
2 Ann. cap 5. S. 1. Repeals the Proviſo as to the City of Tork. 


8. Inhabitant in the Province of York dies without Iſſue Inteſtate 
leaving a Widow ; Per North K. the whole is governed by the Cuitom, 
and no Part of the Inteſtate's Eſtate within the Statute ot Diſtribu- 
tions. Vern. 314. Paich. 1685. Stapleton v. Sherrard. 
9. Grandchildren are not intitled to a cuſtomary Share of a Free- S. P. and 


man's Perſonal Eſtate by the Cuftum of London. Vern. 397. Paſch. that it had 


1636. Fowke v. Hunt. nope oe ans 


: reſent Id. 
Chancellor, where a Deed by way of Proviſion made by a Grandfather for a Grandchild I order 


to Introduce him into his deceaſed Father's Place was ſer aſide, as made in Fraud of the Cuſtom av int 
the ſurviving Children ; ſaid by the Counſel and agreed by the Court. Chan. Prec. 470 Pasch. 


1716. Northey V. Burbage. Wms's Rep. 341. Hill. 1716. S. P. admitt 4 be . 
they v. Strange. — 2 Salk. 426. S. P. * ; es by Counſel, Nor 


10. A Freeman of London dying within the Province of York, the Cuſ- 
__ of London in the Diſtribution of his Perſonal Eſtate thall controul 
a ns . the Province ot Vork. 2 Vern. 49. Paſch. 1688. Cholm- 

r. Cholmlv. 


11. An 
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1 Vern, 16. 11. An Inhabitant wi bin h | EE ITE 
».( decreed on the Wiſe in Bar of h ; 5 a tg Elo Fine: a Settlement 
d. Pinch ver cuſtomary Part, or what the might other it. 


C. that the Claim out of the Perſonal Eſtate. He afterwards died Inteſtate leaviry 


Wife was ber and two Children. Per Finch, the Husband is in Nature of 1. 


3 Purchafor of his Wite's Share, and without doubt might have diſpoleg 

en ot it by Will, and what he might have difpoſed of by Will chers. 
burive as 2 14 * - he Sta. 
57 tute bas diſpoſed for him, and is in Nature of a Will tor all Inteſt irc 
cuſtornary as was reſolved in the Caſe of Travel v. Peacock, and in Rvdor's 
lite, Re- Cale, but no Order in the principal Caſe. 2 Vern. 263. pl. 248. Patch, 


verſed per 
Nor k 1692. Benſon v. Benſon, 


but afi"mee by Jcffrics C. 


12. An Inteſtate being an Inhabitant in the Province of Nur his 4 
gon and Daughter, but no Widow. The Daughter had a Port: 41 
Marriage in lieu ot what ſhe might claim by the Cuſtom. This being 
ſaid to be in Bar of her cuſtomary Part ſhall be no Bar to her diſtsibs 
tory Part on the Statute of Diſtributions, nor muſt ſhe bring her Portion 


back into Heotchpot. 2 Vern, 274. pl. 259. Trin. 1692. Gudgcon v. 


R amfden. 
13, Land is ſettled ou Marriage to A. for Life, Remainder as +: 
Part to his Wite tor Lite, Remarnder of the Whole to the firſt Ec. Syn in 
ail, Remainder to his own right Heirs ; By Cuſtom ot Y the e/1-4 
Hon is excluded by this Settlement from having any Share of his Father”; 
Perſonal Eitatre, 2 Vern. 375. pl. 337. Trin. 1100, Conſtable y. 
Conſtable. 
The third 12. It a Freeman 1 dies Iuteſtate, leaving Wife and Chilasen 
58 the Cuſtom affects only two Thirds, and the remaining Third is fab. 
» Cuftom - ; | get” 7 : . A 8 
to the Ad- jet to the dStature of Diſtribution, and ſo dividing the Whole int» 
miniſtrator, Ninths, tour Ninths belong to the Wife, and five Ninths belong to 
and is not the Children. 2 Salk. 426. Trin. 1 Ann. B. R. Anon. | 


ſubject ro ; a 
Diſtribution by 22 Car. 2 cap. 10. 2 Jo. 204. Percival v. Criſp, It was agreed as an 1n- 


doubted Rule thut the Inteſtate's third Part ſhall go according to the Statute of Diſtributions, and is 
not at ail under the Controul of the Caſtum. Ch. Prec. 499. pl. 310. Trin. 1718. Waltam v. Skin. 
ner. Gilb. Equ. Rep. 153. S. C. in totidem Verbis. 


Gilb Fqu. 13. An after-born Child ſhall come in with the Reſt for a Cuſtomiry 
- Rep. 15, Share of a Freeman of London's Perſonal Eſtate. Ch. Prec. 499. Tia. 


N KEE 1 - 7 2 
ide Ver. 1718. Walſam v. Skinner. 


bis. 
oa 
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(Z. 15. Diſtribation. 
Compelled. How. And by what Court. 


Lauch v. 


Roſſe. S. P. x. Dminiſtrator may be ſu'd in the Spiritual Court to account but 
Took's Caſe not to make a Diviſion of the Goods. Noy 24. Mountag'® 
Noy 24. — v. Clerk. 


Put an Executor of Adminiſtraror ſhall not be compell'd to account for the Goods of the Iateſtats. 
Noy. 28. Sparrow v. Norfolk. 


2. Adminiſtration of the Goods of the Daughter was granted to th 
next of Kin, i. e fo the Myther ; and now Adminiſtrator was 14'd bW 
the Spiritual Court to account, and that the Montes which remain: 
ſhould be diſtributed between 12 others of the next ol Blood to cs 
Inteſtate, and a Prohibition was pray'd by Croke, becaule the te 


cute intends that the nexc oi Blood thuuld have only che Benefit of 582 
'E V, \ 15 
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Goods that remain; But the Prohibition was deny'd per Dod. and 
Haughton, becauſe the Books are frequent that the Adminiſtrator 2 
t compel d to account, Roll Rep. 358. pl. 10. Paſch, 15 Jac. B. R. 
Sharp v. Simpſon. KEE | 

z. S. Adminiſtrator of M. L. his Siſter, was ſued in the Spiritual 
Court, to make Diſtribution of the Goods of the Inteſtate, pretending 
that all the Debts and Legacies ot the Inteſtate were diſcharged, and 
a great Surpluſage was remaining, which was diſpoſable at the Pleaſure 
ot the Ordinary, and to be divided amongtt the Friends of the Inteſ- 
tate. Roſolved per tot. Cur. that a Prohibition ſhould be granted, 
becauſe the abſolute Intereſt in the Goods 1s 1n the Adminiſtrator, and 
the Adminiſtration being once committed, the Ordinary hath nothing to 
do with them. Cro. C. 201. pl. 4. Mich. 6 Car. B. R. Levanne's 

ale. 
5 4 The Adminiftrator of F. was ſued in the Fecleſſaſtica! Court, to Tir. Rep, 
make Diſtribution of ſome Part of the Perſonal F/tate to the Siſter and Heir oye + wrong 
of the Inteſtate. A Prohibition was prayed upon a Surmiſe, that by & © 14 4 
the Law of the Land Adminiſtracion being committed, the Ordinary Protibition 
hath no Power to intermeddle with making Diſtribution of the Goods was granted. 
the Inteſtate to the Children or Kindred ; It was much inſiſted up- 
on, That the Prohibition was not grantable, ſor that the uſual Courſe 
hath always been tor the Ordinary, after Debts paid, to give Order tor 
the Diſtribution of Part of the Goods to the Children or Kindred. 
Hutton J. ſaid, That divers Prohibitions had been granted in ſuch 
Caſes, for the Adminittrator is only chargeable, and the Ordinary 
hath nothing to do to intermeddle with the Goods after the Adminil- 
tration is committed, and therefore upon divers Preſidents ſhewed of 
the like Caſes a Prohibition was granted, Cro. C. 62. pl. 6. Mich. 
22 Car. C. B. Fotherbie's Caſe. 

5. Eccleſiaſtical Court cannot make a Diſtribution of Remainders of 
Terms. 2 Ch. Rep. 59. 22 Car, 2. in Caſe of Hunt v. Jones. 

6. A Prohibition was mov'd for to a Suit in the Bp. of Exeter's Court Freem. Rep. 
againſt the Fxccutors of an Adminiſtrator for Diſtribution ; 1ſt. Becauſe 283. pl. 
it was ſuggeſted that Obligations that were in their Names as Obligees were aa = 
in Truſt for the Adminiflrator their Teſtator 2dly, Becauſe other Bonds S. C. the 
were altered by the Adminiſtrator, and new ones taken in the Adminiſtra. Inteſtate 
tors Name as Obligee, And a Prohibition was granted. For iſt. this hd three 
is a Truſt, which is a Matter in Equity whereof they have no Conu- en, 
ſance. And 2dly, Though the Adminittrator might be ſued for Diſ- © and the 
tribution, notwithſtanding the taking new Bonds in his own Time, Wite ad- 
vet he dying, his Executor or Adminiſtrator cannot be ſued; as a miniſtred 
Feme indebred makes the Husband liable during Coverture, yet does 2 eds 
not make his Executor liable alter. 3 Keb. 358. pl. 30. Mich. 26 K. arg 
Car. B. R. Miller v. Potter. (the Plain— 


| ritts) her 

Fxecutrixes, who had ſeveral Bonds in their own Names, and ſome in their Mother's _ 10 
hom they were Executrixes, and they alſo took out Adminiſtration de Bonis Non of their Father, 
ad that ſome Bonds in their Father's Name were Debts owing to the Father, but the Mother had 
-11c1ed the Property and taken them in her own Name, and C. ſued for Diſtribution of theſe Debs ; 
as to the firſt Part a Prohibition was granted; but as to the other Part the Court wonld nt deliver 


any Opinion, it being on the Conſtruction of a new Act of Parliament, and the Court not being 
full. 


7. Fill againſt Adminiſtrator and others to have Diſfribution of the 
It teſtate's Eſtate according to 27 Car. 2. which Statute Defendant 
pleaded, and that by that Statute the Ordinary is made the judge to 

BW 5 diſtribute, 
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a. 


diſtribute, and is appointed to take Security, and therefore the Plai 

till ought to ſue there and not here. Finch. C. over-rul'd the ple, 

and ordered Pefendant to anſwer, 2 Chan. Caſes 95. Paſch. 34 Car 2 

Pamplin v. Green, Hs 

8. A Bill was preferred for a Diſtribution upon the Act concerning 

Inteſtates Eſtates, and to diſcover a Truft of ſome Money put out by th, 
Defendant, for the Inteſtate in his own Name, Upon a Demurrer * 

Court reſolved that they would give no Relief fo as to make a Dif 

tribution, becauſe it was an Authority given by Act of Parliament 10 

the Eccleſiaſtical Judges, and limited particularly to them; and al. 

though there were no Negative Words in the Act, yet it being 4 

Thing newly created, which was not at Common Law, they would 

hot hold Plea of it any farther than to diſcover the Truſt or Fraud 

in Cale there were any. But it was alleged that the Ld. Chancellor 

does conſtantly decree a Diſtribution. Freem. Rep. 330. pl. 411 

Mich. 1682. in Scacc. Manning v. Manning. : 

Thid. pl. 123. 9 A Bill in Chancery is very proper for a Diſtribution, there being 
Louad v. no Negative Words in the Act of Parliament, and therefore the Id 
nen d Keeper over ruled a Demurrer. Vern. 134. pl. 122. Hill. 1682, 


8 . 
JC ͤ T3 $20 7 a >: — —— 
232 5. —2 = a 2 = _ LS. — . 


S. Pad g 
the Demur- Matthews v. Newby. 
rer over- f D 
ruled accordingly. —— — Where a Will is made the Spiritual Court cannot compel a Diſtribution of 
the Surplus alter Debts and Legacies paid, Gibb. 120. pl. 11. Hill. 3 Geo. 2. B. R. Hatton v. 
Matton. 

| Sry, 7 Mich. 10. If the Eccleſiaſtical Court grant Adminiſtration to one that js 

1 id 27 Car. more remote and refuſe him that is neareſt of Kin, on Suggeſtion ot 

| Ho Luskirgs v f s Ps | 

V Carver. $ P. this Matter a Mandamus is grantable, Cumb. 454. Mich, 9 W. z, 

| Lev. B. R. Gray v. Tench, | 

187. Trin. | 


18 Car. 2. C. B. in Caſe of Offley v. Beers. S. P. But where there is a Controverſy, as upon 


Pretence of a Will &c. no Mandamous will be granted till the Controverſy determin'd. 5 Mod. 


| 375. Mich. 9 W. 3 Anon. Farr. 143. Ste ward v. Eddy, - Arg. Gibb. 123. 5 
f 
5 11. There never is a Diſtribution ordered by the Eccleſiaſtica! Court 
1 but where the Party dies Inteſtate, or the Will directs it; but Chan- l 
F cery does ſometimes inforce a Diſtribution where the Ni dces not direct 
4 it. Per Holt Ch. J. 12 Mod. 566. Mich. 13 W. 3. Anon. 
"x 12. Per Cur. any Perſon that is intitled to Diſtribution within the 
N Stat. 22 Car. 2. cap. 10. is by Conſequence intitled to ſue the Advii- F 
5 niftrator in the Feelefraftical Court to make good his Accoumt by Prodfs, 1 
A and Examination upon Oath, as a Legatee was againſt an Executor be- c 
| fore the Statute. 1 Salk. 25r. pl. 3. Hill. 6 Ang. B. R. Canter- : 
| 1 bury Archbiſhop v. Willis. 
. 5 2 5 I 
| : 
ö . (A. a) The Power of Executors beſore Probate. : 
| ti 
But if A. I. IF an Obligee releaſe to the Executor of Obligor before or! 
naps Fg bate of the Will, this is a good Releaſe it he proves the Will WW © 
Letters of afterwards. JÞaſch, 1 Ja. B. per Cur. 3 t/ 
Adminiſtra- N t 
tion it is not good. Palm 411. Barefoot's Caſe. — Yer ſee 1 Salk, 295. where A buried B. 5nd | 8 
J. S. conſented that A. ſhould have a Horſe of B's in = of Satisfaction, and after ] S. had Admi- : 
nitration gran'ed to him of B's Goods, and brought Trover for the Horſe, and it was adjudged ur 


Skin 


for A. againſt the Opinion of Holt Ch. J. Whitchall e Squire, -- Carth. 103. S. C. —— = 
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Skin, 274 pl. 2. Paſch. 2 W. & M in B. K. the S. C. adjudged accordingly. 
4 ('. held accordingly. 


2. Ik an Executor before Probate of the Mill brings an Action of 5. C. cir-4 
Debt upon a Bond Ille to hum as Executor, but When he Declares he 1 77 
ſhews it to the Court proved, this being proved atter che Action Huncomd 
brought, pet the Action is well brought becauie he was Executor Walter = 
before Probate, though by Law ye 1s not permitted to fue be- — S. C. 
fore Orobate; yet this being proved the Impedunent is removed ched q 2 
ab into; For he by ſhewing ot the Will to the Court ſätisfies Sig.: 
the Ceremony whicy the Law requires, which he has done fo 8. s. c. 
as the Lam requires. Mich. 16 Car. B. R. held per Barkley cited and ad- 
m Wlit of Error upon luch Judgment in the Marchatlea Court, 2 25 
where this was ſo adjudged upon a ſpecial Verdict. wie 

Ch. J. and 
the Counſel of the other Side in 8S C. —— Raym 481. cites S. C. © it is if he Leb 
tion for Treſpaſs done in Teſtator's Life time, fo as Teſtator hipſelf was intitled to the Action, and 
it grows not upon the Executor's own Poſſeſſion. Went. Off. Ex. 35. 


3 Mod 276. 


. 


3. Executors breught Debt, and becauſe it appeared that they had Executor 
not proved their Teftament, it was awarded that they take nothing by _ woe 
their Writ, Br. Executor, pl. 49. cites 7 H. 4. 18. 2 0 


| ; Ic ſtameut 
proved. Br. Executor, pl. 90 cites 9 E. 4. 33. 47. 


Termor deviſes his Term to A. whom he makes Executor and dies. 
A. enters betore Probate and occupies the Land for a Year and more 
without any Probate. Ruled that the Property of the Term was in A. 
and lawtully executed by his Entry, and his Adminiſtrator ſhall have 
it. D. 367. a. pl. 39. Mich. 21 & 22 Eliz. Anon. 

g. Executor may releaſe any Action betore Probate; Adjudged. 5 Pl. C. est. 
Rep. 28. a. Paſch. 1 Jac. C. B. Middleton's Caſe, alias, Middleton per a 3 
v. Rimot. in Cate he 

afrerwards 


proves the Will ; for this makes the Releaſe good and perfect. —— Co Litt. 292. b. S. P. 


6. But he cannot bring Aion before Probate. 5 Rep. 28. a. Paſch. Pl. C. 281. 
1 Jac, C B. Middleton's Caſe. a. S P. be- 


cauſe he 
cannot ſhew the W ill proved under the Seal, bur the Relation after the Probate takes away all the 
Imperfection. — 9 Rep. 38. a. S. P. Co. Litt. 292. b S. P. Raym 481. Arg. 8. P. 
cites Middleton's Caſe. ——— 10 Mod. 191, Cites ſawe Caſes. — S. C. cited Arg. 2 Mod. 145. — 
Hurt. 31. Trin. Jac. 2. S. P. 


J. Two Fxecutors prove the Will ; The third refuſes ; Vet he may re- 
leaſe. 5 Rep. 28. a. Paich. 1 Jac, C. B. Middleton's Cale. 

8. Actions ariing upon the Hxecutor's own Pſſaſſion may be maintain- 
ed by him before Probate, As tor Goods of Teſtator taken from him, 
or a Treſpaſs done upon the Leaſe-Land, or « diſtraining or impound- 
ing Goods or Cattle; So ot Actions of Treſpaſs, or Replevin, or De- 
linue, Went. Off. Ex. 34, 35. | 

9. Executor before Probate may ſeize Goods of Teſtaror, and may * * $9 a« the 
enter the Houſe of the Heir (it not locked) tor that Purpoſe, and to rake Door be 
the Spectalties of Debts, and generally may do all Things belonging to eg 
the Office of Executor, except bringing of Actions and Proſecution ol Key 1 
Suits, Went. Olf. Ex. 33. a the Door, 


and this 1 
underſtand of the Door of each Room. Went. Off Ex. 92. If the Goods are not removed in 


convenient Time the Heir may diſtrain them Damage feaſant. Went Off, Ex. 92. 


10. He 
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10. He may pay or rccerve Debts, Releaſe, and take Acquittances I 

Day of Pay ment ot a Bond happen betore Probate, it mult be made = 

or by an Executor upon Pain ct Foriciture as it the Will wete proved. 

Went. Off. Ex. 34. J 

He may aſ- 11, He may ſell or give away any of the Goods or Chattles and 

— „Pine may aſſent to a Legacy betore Probate, and though he dies before 
| bate all the Acts above will ſtand good. Went. Off. Ex. 34. 


Perſonal 
Eſtate before ; 
Probatc ; Per Ld. C. Macclesfield, Wms's Rep. 768. Mich. 1721. in Comber's Ciſe, 
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12. Executor of Teſtator who had a Grant of the next Avoid ang, 
of a Church may maintain a 2uare Impedit before Probate. Went, Oi 
Ex; 35. : 

13. The Debtors to a Teſtator's Eſtate were injoined not to pay an. 
Money to a pretended Executor till his Title to the Executorſhip were 
ſettled in the Spiritual Court. Chan. Caſes 75. Paſch. 18 Car. 2. Small. 
piece v. Anguiſh. 

14. Executor not intitled to the Perſonal Eftate till the Will is proved 
by him, and he takes on himſelt the Execution thereof, Fin. Rep. 88. 
Hill. 25 Car. 2. in Cafe ot Blondell v. Pannet. 

15. An Executor brought an Action of Debt arainft an Alminiſtratu- 

for a Debt due from the Inteſtate to the Plaintiff's Tuſtacor. The Delen— 
dant pleaded, that the Plaintiff releaſed to kim all the Right and Title tj 
the Ejtate of the Teſtator, and this was before Probate of the Will ; And 
upon Demurrer to this Plea it was objected, that this Releaſe did not 
bar the Plaintiff of this Action, becauſe the Executor had only a Poff- 
bility to be intitled to the Teſtator's Eſtate, and no Intereſt till Pro- 
bate. It is true, ſuch a Releaſe of all Actions betore Probate had 
been good, becauſe an Executor hath Right of Action before Probate; 
Bur tor the Defendant it was inſiſted, that this Releaſe was a good 
Plea in Bar; For if Executor releaſe all his Right and Title to the Teſ- 
tator's Eſtate, and then ſues the Releſſee (as tne A dminiſtrator is ſued 
in this Caſe) tor a Debt due to the Teſtator the Releaſe is good; be- 
Cauſe if he had recovered, in this Caſe Judgment muſt be De Bonis 
Teſtatoris, which is the Subject Matter, and that being releaſed no 
Action can lie againſt the Adminiſtrator; Adjornatur. 2 Mod. 1098, 
Paſch. 28 Car. 2. B. R. Morris v. Phil pot. 

16, Reſolved that if an Executor conſents to a Legacy and dies before 
Probate, yet the Aſfent is good enough. Ruled upon a Demurrer. 2 
Freem. Rep. 23. pl. 22. b. Trin. 1677. Anon. 

Such Arreſt 17. Executor arreſts a Man and then proves the Will; It is a Bar be- 
was he'd tween the Parties, but not againſt Strangers. 3 Lev. 57. Trin. 34 


wg pr ing, Car, 2. C. B. Duncomb v. Walter, 
anc W 


_ - 


* 4 94 q 5 
witlun the Statute to make the Defendant a Bankrupt. Skin, 22. 87. S. C. — Vent. 3. S.C. 


and Ju igment in C. affirmed in Error in B R. priincipally on the Point of Relation; For the 
Court ſaid it would be a great Miſchief it it ſhouid relate to the firſt Arreſt as to the Payment of 


Moncy to Strangers. 


18. Executor may make an Avowry for Rent before Probate. = Show. 
254, 255. Hill. 34 & 35 Car. 2. B. R. per Cur. in Cate ot Duncomd 
v. Walter. 

19. In Caſe of an Executor, if he has the Probate at the Time when | 
he declares, it is well; but it is otherwiſe in the Cate ot an Adminittra- Mr 1 
tion; Bur becauſe in the principal Cale it appears bv the Declaration 
that the Letters of Adminiſtration were gsanted after the Suit com— 
menced, it is ill; Pex Holt Ch. J. Comb. 371. Irin. $ W. 3. B. R. 

Marcin v. Fuller. 
] 20. The 
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| 20. The Deviſe of a Perſonal E/tate ts not looked upon to be of any Ef 
f until Probate is made ot the Will by the Executor, neither can an 
recutor or ot her Perſon give a Will in Evidence concerning a Perſonal 
Chattle without producing the Probate, tor this Wall is no Will until it 
has received a Sanction, or an Allowance ot it in the Spiritual Courr, 
tor they are to judge whether it be a Will or not, and the temporal 
Courts are not to look upon it as a Wl till Probate be made; and in Trover 
tor Goods which a Jeſtator gave to his Siſter in his Lite- time brought 
avainit bis Executor for them, who would have given in Evidence a 
former Will to have ſhewn that he had no Power to give theſe Goods, 
this was Tetuſed, becauſe he ought to have produced the Probate ; Per 
Ward Ch. B. Devon Summer Afhiles 1708. Chaunter v. Chaunter, 


(A. a. 2) Suits againſt them before Probate. 


1, Xecutor may be ſued for Debts of 'Teſtator before Probate An- 
leſs he refuſed the Executorſhip in due Manner to as Adminiſtra- 
tion may be granted, and ſo ſomebody ſuable tor Teſtator's Debts. 
Went. Off. Ex. 36. 

2. Bill for a Diſcovery of the Perſonal Eſtate was brought before the 
Will was proved, the ſame being coatroverted in the Spiritual Court; 
the ſame was pleaded to the Bill but over-ruled, a Diſcovery being tor 
the Benefit ot all Perſons intereſted, and neceſſary tor the Preſervation 
thereof, and ſuch Diſcoveries have been oiten ordered pendente lite in 
the Spiritual Court, 2 Vern, 49. pl. 47. Paſch. 1688. Dulwich Col- 


lege v. Johnſon, 


enm_— 


(B. a) What Acts will be an Adminiſtration to make 
a Conſent to the Executorſhip. 


Act In Law. = 


ſtrator, pl. 


hall be an Adminiſtration. 8 H. 6. 36. pr <A 

6.35. An i * 

2 Tf Executor takes Teſtator's Goods and converts them to his Br. Admini- 9 

own uſe, this is an Adminiſtration. 20 E. 4. 17. g 1 
§. C — D. 166. b. pl. 10. Hill. 1 Eliz. S. P. accordingly by three Juſtices, in Caſe of Stokes v. j J 

Porter. And. 11. pl. 23. S. C. held accordingly. —— Mo. 14. pl. 53 S. C held according- A 


ly. — Bendl. 72. pl. 116. S. C. accordingly and the Pleadings, — Went. OR. Ex. 40. S. B. 
mentioned as held; and further, that it he does but take them into his own Hands, ſome ſay it is the 


ſame without converting them. 


t. If an Executor brings any Action for the Debt of Teſtator, rhis Fr. Adwini- ; 
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3. But if Executor takes the Goods which Teſtator took from him Br. Admini- 
by Wrong in his Lite, it is no Adminiſtration. 20 E. 4. 17. root. Bi 


S. C. & S. P. for he had proper Right to them; Quod non negatur. 
28 8 | 4. Tf 
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The very 4 Tf the Executor happens upon any Thing which was Tettator, 
2. 


. 2 this is an Adminiſtration. 24 E. 4. 5. 


into his Hands without converting them is by ſome held to be an Adminiſtration. Went. 0g E 

Br. Adminiſtrator, pl. 36 S. P cites 21 E 4, 5. (and fo it ſ-ems it ſhould "is * * 49. 
Point being in the Year Book of (21) and there being no fuch Year of E. 4. as (24) ] = — Fink this 
ecutor, pl. 38. cites 21 E. 4 3. and 5. Ex- 


e g Sees hr the soil of rhe Eelator, i nl But 
ry cutor, Without HIrIDUTLION J £ ator is not | s 
„& e tration ag Executor. f IO 


The Exe- 

cutor's taking Goods whick Teft tor gave the Executor in his Life-time is not an Adminiſtratio 

charge the Executor, for they were the Executor's own proper Goods by the Gitt, Br. Trester 
* 


pl. 162. cites 11 H. 6. 35. per Cand. 


6. Tf Executors grant any of the Chattles of the Teſtator's. #11 
1 is an r — in Law. D, 3 2 Tir eq 3, this 
I. is en Ad- 7. If an Executor releaſes to a Debtor of the Teſtator 7 
m'niltraio0 Adminiſtration in Law. 11 0. 4. 84. this is an 


in Law and 


in Fact. Br. Adminiſtrator, pl. 20. cites 11 H. 4. 83, 84. S.P. Br. Executor, pl. 35, cite 
$S C. ——— Br, Debt, pl. 65. cites S. C. —— 2 Brownl. 58. Hill. 8 Jac, C. B. Wickenden 7 
mas, S. P. 


Br. Admini- 8. So ik he makes Acquittance of any Debt of the Teſtator g 
ſtrator, "OR . 6. 36. d 


25. cites 8 


6 * —— Mo. 14. pl. 53. Mich, 5 & 6 P. & M. in Caſe of Stokes v. Porter, S. P. held 
per Cur. 


S. P. Br 9. Ik certain Goods are deviſed to one Executor, and he takes 


Adminfiri- then without the Aſſent of the other Co-Executor this is a 
or 1 } | - 
or, p22 niſtration; Becauſe a Deviſee cannot take Goods devices ot 


cites t1 H 4 


83. 84 — Br. Out Afſent of the Executor. 11 I, 4. 84. 


Fxecuror, 


pl. 57. cites S. C. but S. P. does not appear. 
Br. Execu- ro. But other wiſe it is if he takes them by Delivery of the other 


tor, pl. 559. Executor. 11 P. 4. 84. 


cites & C. 
but S. P. does not appcar. 


Br. Admi- 11. Ik Executor ſeiſes the Goods Ok t E Teſtator t f a [ 
ke Raton Adminiſtration. 8 . 6. 36. Y his (hall be an 


pl. 25. cites | 
8 H 6. 35. ———S. P. Br. Executor, pl. 57. cites 11 H. 4. 83. —— Wentw. Of Executors 


40. S. P 


Br. Admi- 12. Il the Executor ſeiſes the Goods of another Man to the la. 
5 mt tent to adminiſter them, this ſhall be an Admintſtration though the 
Se C008 my are taken trom him by the Owner. Duvitatulr. 
1), 0 35. U. 
Br. Admi- 13. AS If the Teſtator was Tenant at Will of certain Goods, and WW 
niſtrator, After his Death his Executor ſeiſes them ſuppoſing them to be che 
te 


1 Fmmmmmgg xm _ 7D 


E Teitacor's with Intent to adminiſter them, and after the Dwner ok MW | 
the Goods takes them out of his Poſſeſſion, yet this ſhall be an | - 
3 ods m Law, (for his lacent appears) Pubitatur. 8D. 6. F 
35. U. 

Firth. Exe- 14. If att Executor being Commiſſary, ſequeſter the Goods of the 


cutor, pl, Teſtator and does this as Commiſſary, this is not any Allent to 


25; cnn the Exccutorſhip. 20 Þ. 6. 1. b. 1. 1 


—— — PP ²˙ꝛ o . — 


— 
3 
— 
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15. Jf a Pan makes rwo Executors AND dies, and one releaſes ( SAT? 
an Action to a Ochtor of the Teſtator betore Probate, this is a . 
Conſent to the Executorthip, ſo that He cannot after retule td ad- 
miniſter. D. 8. J. B. N. Wilkinſon V. l omas. N 

16. It Executor proves the Will it feems this is an Adminiſtration The Cale 
in Law, fo that he cannot plead (ne] ungue Executor. Oubitatur. b. ve 


being made 
26 I). 8. 7. b. Executors, 

and ore 
prov'd the Will as in the next Plea; And it was held bv Shelley that he cannot plead Ne Unquzs 
Fxecurors ne Unques adminiftred as Executor. But Firzherbert Contra, that he might plexd fo if 
he had not adminiſtred; For the Probate does not make him Executor urleſs he adminiſtred in this 
Cie, quod nora Curia conceſſit, to which Shelly ſaid, that he paid the Fees of Teſtator's Goods, 
which is an Adminiſtration. But Fitzherbert anſwer'd, that perhaps he did not pay them with the 
Gonds of the Deccas d. Quere this Cafe. [Sec the Year-Book, which in the old Editions is 26 H 8. 
o but in the laſt Edition is 26 H. 8 7 b. 8.) — Br. Executor, pl. 5. cites S. C. and obſerves 


that Firzherbert's Anſwer amounts to an Admiſſion that Payment of the Fees cut of the Goods ot the 


Executor is an Adminiſtration, 


17. Tf A. makes two Executors and dies, and one proves the Teſ- Hr. Execu- 


tament in the Name of Both againſt the Will ot the other, this is not tor, pl. 5. 
anp Adminiſtration for him who did not conſent to the Probate, ” Hi. 
but he may plead Me unque Executor xc. For the Probate does en 
not make him Executor it he does not adminiſter, 26 0. 8. 7. b. azreeible ro 


the laſt 
Edition fince Ld. Brooke's Time, but the old Editions are. 26 H. 8. J. b. as in Roll.] 


18. If A. being ſued as Executor takes it upon him and pleads as Exe- Wentw OF, 
cutor in Bar, this is an Adminiſtration in Law, though he never ad- EX 4 . 
miniſtred before. Br. Executor, pl. 88. cites 9 E. 3 12. 14. 

ig Debt againſs Executor who was Feine of the Teſtator, who ſaid 
that ſhe remained in the Houſe of her Baron after bis Death, and there eat 
and drank of tbe Goods of the Deceaſed, till ſbe was a Widow, But New- 
ton ſaid Cave; for this is an Adminiſtration ot thoſe Things which are 
conſumed, and the Statute ot Magna Charta cap. J. is Ynuod habeat 
rationabile efloverium ſuum interim de communi. Br, Adminittrator, pl. 

26. cites 19 H. 6. 14. 15. ; 

20. And per Fulthorp, the Feme cant kill an Ox after the Death of 
her Baron, and live upon it, Ibid. 

21. Aliſo, You have not ſhewn that the Baron was ſeiſed of any Land of 
which ſhe ought to be indowed, ſo that ſhe ought to have any Vuarentine, 
per Newton; by which Forteſcue ſaid, That ſhe was there and made 
Funeral Expences, and lived with us in common in the mean Time, and 0c- 
cupied the Pots, Pans and Beds, abſque hoc, that ſhe adminiſtred in other 
Manner before the Adminiſtration to her committed, Per Port. This is uo 
Adminiſtration Per Newton, Yes, For this is a Special Adminiſtra— 
tion; As in Maintenance the Detendanr ſaid that the Party tor whom 
&c. was his Brother, and he thewed Evidence to the Inqueit, abſque 
hoc, that he maintained in other Manner ; For this is Special Main- 
tenance; ſo here. Ibid. 

22. In Debts; Per Paſton J. if J. S. dies, and a Stranger de /on tort 
Demeſne takes the Horſe ot the ſaid J. S. and ties him in the Houſe by 
the Head, this is not any Adminiſtration as Executor. Br. Adminil- 
trator, pl. 28. cites 21 H. 6. 27. 28. 

23. But it he diſpoſes of his Beaſts or Goods for his Soul, this is an 
Adminiſtration as Executor. Ibid. 

24. And ſpending of the Gocds about a Funeral of the Teſtator is no Br. Admi- 


Adninitration as Executor, tor every Stranger may do it, Ibid. niſtraror, 
pl. 6. 8, P. 


ci:es 33 H. 6. 31. 


But 
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Br. Barre, 


25. But yet in thoſe Caſes he ſhall plead the ſpecial Matter, abſaut Te, 
that he adminiſtered as Executor, tor this is in a Manner Aqminittraticy 
bur not as Kxecuror. Ibid. : 


26. A Man made S. his Executor who refuſed, and the Ordinary ch. 


mitted the Adminiſtration to V. P. and F. as Servant to N. V. feli, , 

Goods and accounts to V. P. this is no Adminiſtration which zal 

charge him as Executor, and he may plead this Matter, abſque hoc th; 

+ adminiſtered in other Manner. Br. Admiaiſtrator, pl. 41. cites 31 
1 

27. Debt apainſt Executor, who ſaid that the Teſtator died Inteſat 
and the Ordmary committed the Adminiſtration to F. N. who ſold ſuch Hg 
to hum, by which he adminiſtered them ut propria Bona, abſque hoc that jy 
adiiniſtered other Goods ; And by ſome this amounts to general ]{jye . 
By which he ſaid that he delivered certain Goods and his Apparel, and 
ſhewed what &c. abſque hoc that he was Executor, or adminiſtered 
as Executor & Br. Executor, pl. 165. cites 32 H. 6. 6. 7. 

28. And there it is ſaid, that if a Man w/e the Goods of the Teſtator it 
Bona propria, this is not Adminiſtration to charge him; and contra 1 
he uſe them ut Bona Teſtatoris; Quod nota Diverſity; For it is ſaid 
there, that if a Man claims J. N. as his Ward who is not his Ward, 
he ſhall be charged in Action of Waſte, and e contra it he enters as 4 
T reſpatſor. Ibid. 

29. Note per Cnr. that if three are made Executors, and they deliver 
to the Feme of the Teſtatot her Robes and Apparel, this is no Adminittra. 
tion as Ex ecutois to charge them; for the Feme ſhall have her conve- 
nient Apparel, and not the Executors. Br. Adminittrator, pl. 6. cites 
33 H. 6. 31. 

30. The committing of the Adminiſtration dees not bind if he does not 
adminiſter. Br. Adminiſtrator, pl. 3 1. cites 37 H. 6. 27, 28. 

31. It the Wife takes her Apparel meceſſary tor her Body, though this 
is an Adminiftration, yet it is not ſuch as will charge her. Br. Ad- 
miniſtaator, pl. 31. cites 3) H. 6. 2), 28. by Admiſſion. 

32. Debt againſt an Executor who never adminiſtered; It was touched, 
that it he pleads in Bar, this is an Adminiſtration in Law ; Quod nota 
ibidem in a Caſus. Br. Adminiſtrator, pl. 29. cites 9 E. 4. 13. 

33. Delt againſt Executor in L. who pleaded a Gift of the Teſtator cf 


pl 42. citcs Tertarn Goods at B. in another County, by which he took them, abſque hi 


d. C. 


that he adminiſtered in other Manner ; & non allocatur ; For the Matter 
ot the Plea does not prove any Adminiſtration. ' Br. Adminiſtrator, pl. 
30. cites 9 E. 4. 40. | 

34. And per Lakon, if a Feme ſeiſes the Goods of her Baron to the Uſe 
of the Kxecutors ot her Baron, this is no Adminiſtration to bind the 
Feme. Ibid. 

35. Debt againſt the Biſhop of C. as Executor; he ſaid that he refuſed 
before J. S. his Commiſſary at W. and becauſe he is Metropolitan, and the 
Teſtatcr had Gocds in divers Counties, therefore he ſequeſtered the Goods 45 
Ordinary, aud not as Executor; Judgment of the Writ; And a good 
Plea per Cur. without traver/ing the Adminiſtration as Executor, for this 
Plea 1s to the Writ and not in Bar, and alſo is Matter in Law, whe- 
ther this Adminittration be as Executor or as Ordinary, which the Lay 
Gents cannot try. Br. Executor, pl. go. cites 9 E. 4. 33. 47. 

36. By which the Plaintiff ſaid, that before the Refuſal the Biſhop . 
certain Land of the Teſtator's for 3001. according tothe Will of the Tejt air 
&c. and theretotre he cannot refuſe atter Agreement, and this Matte! 
cannot be done as Ordinary, tor he as Ordinary cannot fell the Land; 
Contra as Executor, and Executor may adminiſter without proving the 


Teſtament, but he cannot bring Action before the Teſtament proved; 


aud it it appears upon the Back quod ptobatum eit, &. where it i 
not 


#5 
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— 


not proved in Fact, this thall not be traverſable, but the IfTue ſhall be 
if he was Executor or not, and not if he proved it or not; Quod non 
negatur. Br. Executor, pl. go. cites 9 E. 4. 33. 47. 
237. It was argu'd, Thar 1t the Executirs have expended their own 
proper Meoney oe = f of the pang eng 7 be ſaid an Admi— 
ration. Br. Adminiſtrator, 91. 39. cites 21 E. 4. 21. 
ni 38. If W. J. K kg the To this 5 not Adminiſtration. Per 
wike Ch. J. Kelw. 63. a. Trin. 20 H. 5. 
* It a Man pays Te/tator*s Debts with his own Goods, and meddles Went. Off. 
not with Teſtator's 1 it » not an Adminiſtration. Per Frowike E. 4: 
Ch. I. Kelw. 63. a. Trin. 20 H. 7. 
5 It there be 7wo Executors and one of them only proves the Vill, and 
the other by His Delivery, and as his Servant takes and ſells the Goods, 
this 18 A ng vo _ acted as Servant. Cro. E. 858. 
Mich. 4 Eliz. Codſrey v. Woodard, 
41. The very keeping of s by an Executor ſhall be accounted as Kelw. 63. 
an AD. OE Fenner J. Goldsb. 152. pl. 79. Hill. 43 1 
12. = 1 We 7 b. J. 
42. A Leſſee jor n ears Of Lands by his laſt Will deviſed his Term to _ 
g Wale and ul ie me jr ele Per 
the WI ( ve ſame for a ear and died; Per Cur. the 
Property ot the Term was lawlully veſted in the Executor by his 
* 5's T4 ona HT NONE without any Probate. Dy. 367. 
a, , 39. (II. f . . 
2 Debt upon an Obligation of 1001. One of the Defendants was 
outlawed, the other pleaded that he, WHO Was outlawed, was made Kxecu- 
tor and ſolely proved the Will, and adminfired, and that the Deſendant 
as Servant unto him, took divers of the Teſiator's Goods by his Delivery, 
and ly his Afpeintmeut had fold ihem, abſque hoc that he adminiſtred, 
as Executor or in any other Manner. And it was thereupon demurred, 
and adjudged to be an ill Plea; becauſe he does not ſay, that he refuſed [1 
before the Ordinary, nor confeſſed any Adminiſtration ; tor that, which 
he conteſſes, is not any Aqminittration, and 1o no Anſwer to the 
TR bn A ic mo A 8 = 7 3 E. 858. 
pl. 27. Mich. 44 & 45 Eliz. C. B. Godirey v. Woodward. Ws 
p14 1 N l 45 oy oy take way +60 0 2 out of the i F 
ands of W. K. this is an Adminiſtration. See Went. Er. $0 | 
— _ _ it as clearly admitted per Ld. Dyer in Caſe ot Greys- = 
rook v. FOX. A 
45. It the Wife takes mere Apparel of her cen than is neceſſary this is # 
fir ob ar FY rok Auk AY 9 
. e the Book n = by the Afent of Execu- * 
„ox by his Delivery, it 18 not. Went. Fxecutois, 40. Wl 
46. Delivering Money of Teſiaters for Fees about proviny the Will is an 9 
qo vaſes ee . But other wiſe it he lay out his own Mo- '; 
ney only, See Went. Oft. Ex. 40. 1 
47. In ſome Caſes a Man may meddle with the Goods of the Teſta- 
tor and yet ſhall not be an Executor by it. 1tt. As 70 pay Funeral | | 
: Charyes, 21 E 4.5. 22.146; 20. Ny. 256. 4. 20 HH. 7. 5. 2dlv, » 
4 To meddle with the Goods by Virtue of Letters ad colligend® ſrom the ö 
Ordinary, 10 H. 7. 15. 28. zdly, When a Man is made Exccnter 


* wen 
— —— 


pen > * 5 — 


by a Will, which is aſter revoked, and meddies by Virtue of that Will, 4 
Dy. 166. 167. gthily, Per Serj. Hard, Zaking them as Servant to | 3 
quot her 38 E. 3. 20. 3 Cro. 858. Sthly, Meddling with Goods as & i | 
duperviſor or Coadjuror, Dy. 166. Swind. 6 Ft 93. 94. But here 4 | 

' LBS a 55 * n ' Fs 
Jones lad, when ne takes the Goods generally, being named Execu- .\ 

+ tor, it ſhall be intended that he takes them as Executor, 8 II. 6. 36. * 
20 H. 6. 1. b. 11 U. 4. 83. 21 E. 4. 5. 3 Cro. 810, And when 4 79 
* 5 
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210 Executors. 


Man has cue made himſelf Executor of his own Wrong, by meddling wit}, 
Goods, though Adminiſtration be afterwards granted to himſel/, or 1, 
another, it Hall never be in his Power to purge the Wrong, 3 Co. 102. 
565. 5 Car. 33. Freem. Rep. 151. 152. pl. 172. Paſch. 1675, Pat. 
ſons v. Mayeſden. | 

48. An Executor before Probate poſſeſſed himſelf of the Test ata, 
Goods, which were appraiſed and but into an Inventory; then he paid , 
Debt, and converted ſome to his own Uſe, and afterwards refuſed to privy 
the Will, Ihe Court held, that the granting Adminiſtration in this 
Caſe was a mere void Act, and that the Executor ſhall be charged ſor 
the whole Perſonal Eſtate; And Judgment tor the Plaintift. Nog, 
213. pl. 47. Paſch. 26 Car. 2, C. B. Parten v. Baſeden. 


td * ——— ee 


(C. a) What Act or Thing will make a Man Executot 
De ſon Tort. 


Keilw. gi. 1. D. 8 & 9 Eltz. 255. 8. Per Cur. Where the Defendant has 
„, A W erit ad Colligengum granted by the Tommiſlarp in which was 
_ wb Authority given Ad Vendendum & Pendittont exponendum Bona 
Cele luteſtati peritura, & que fine detrimento ſervari non poſſunt ct 
Point, and ad Compotnin inde reddendum, by Force ot which he fold a Grain 
held acco1d- called Blend Corn, that this was ſuch Adminiftration by which the 
5 \— Defendant ſhould be charged of his own Wrong; For the Ord; 


For the 


Power of Harp himlelt could not do it. 


ſuch , and 


alſo of Overſeers is only to preſerve and keep the Goods, and by ſelling or diſpoſing though of Bona 
Peritura they become Executors de ſon Torr, notwithſtanding that ſuch Collector was expreßly 
warranted by the Ordinary's Letters to make Sale. For that the Ordinary himſelf could not ſo do. 


Went. Oft. Ex. 173. 174- 


* Br. Exe- 2. Ik a Feme takes more of her Apparel after Death of the Baran 
On” 5868 than is convenient [he ſhall be Executtix of her own Wrong 33 h. 
oe I Ws - i, WB} * 


Fitth. 
Executors, 
pl. 24. cites S. C. 


„Br. Fxe- 3. But ſhe may take her Apparel which is convenient well enough, 


cutors, pl. 33 0. ny: b. Der two. Blut there Quere. D. 1 El. 166. 11. 


19, 8. | 
and refers to S. C. — Fitzh Executors, pl. 24. cites S. C. & S. P. by Priſot, Moyle, Danby and 


Alcough, h 


du - 4. A Yan may adminiſter divers Goods ok the Teſtator for Ex- 
N pences of the Funeral, For tt ts Matter of Charity, * 33 Þ. 6. 31. 
Wks b. D. 1 EL; 166. i, 22: @. 4-5; 


j Br. Admi- | 

niſtrator, pl. 36 cites S. C. Per Choke, That it is not. 
Bur in ſuch Cale Heed muſt be taken touching the Meaſure and Proportion, and either meer Nece!- 
ſity as Church Dunes &c. or at leaft De-ent ſuitableneſs to his Quality muſt be the Zounds, or he 
thinks this laſt muſt be either utterly excluded or held within very narrow Bounds and Comps" 


Went. Ott. Ex. 1735. 


* Sr. di- 5. Ik a Stranger ſeizes Goods of a dead Perſon witheut dong 
"1. 26. ches ANY Other Act, Whether this Seiznre mates him Exectitor de lan 
5. C Per Tort? Quare. D. 1c 2. Ma. 205. 17. [Tt 15] not * 21 E. + 5 
Choke, — 


Fitzh. Ex-:cu'or, pl. 38. cites S. C. by Choke. 
6. Feme 


Eitzh. Executor, pl. 38. cites 8S C.— 


„ 


— — „ 


Fxecutors. 


— 


. 


6. Feme Executrix adminiſters and after takes Baron, and after 

ey are divorced Cauſa Precontractus, and Feme appeals from the 
Sentence, and pending this Appeal Baron adminiſters the Goods. 
eme dies the Appeal not diſcuſſed, and the Adminiſtration of the 
Goods of the Teſtator 18 granted to another ; whether the Baron 
may be charged as Executor de fon Tort for the ſaid admmmſtra⸗ 
tion. O. 1 & 2 Pa. 105. 17. Olibitatur. 

„A Pan ſhall not be charged as Executor de ſon Tort unleſs Br Admin. 

does a Thing as Executor, As paying Ocbts, or demanding the er. ah 


36. cite 
Debts of the Teſtator, or other ich Things. 21 E. 4, 5. 8. C. per 
: Choke. — 
Firth, Executor, pl. 38. cites S. C. per Choke It is not every intermeddling that makes one 


Exccutor de ſon Torr, As it one do but take a Horſe of the Deceiſed's, and ties him in his Houſe or 
Stable, this makes him not Executor of his own Wrong. Went. Od Ex 1 74. 

do if one delivers to the Wite Apparel convenient only to her Degree ; But delivering more is o- 
therwiſe. Ibid. 


g. Ik no one takes upon him to be Executor, nor takes Letters 5. © cited 
of Administration, the uling of the Goods by any makes him Exc⸗ ? * = 
an Ye (on Tort. Lefolved. 5 Rep. 33. b. Kead's Case. * 

9. The lame Law is it in the Cate akareſaid if he cakes che Goods 
into his Poſſeſſion, Which is the Office of an Executor or Adminum— 
ſtratorx. Relolved. 5 Rep. 33. b. Read's Cafe. 

10, But in 41 E. 3. 31. per Thorpe, if a Man claims Goods to Fitzh. Ex- 
his proper Ule, and does not diſtribute for the Soul of the Teftator, £2! i" 
this is not Adminiſtration to charge him as Erecutor, andit icenis c 
this 18 intended Executor de ſon Tort. 8. > cited 

2 Le 224. 
in pl. 284, — S. C. cited by Manw 04, Dal 31. pl. 16- 15 Eliz. 


ir. Debt lies againſt one Exccutor only which hath the Poſſe/ion of the 
Gods, Dy. 166. b. pl. 11. Hill. 1 Eliz. in Porter's Caſe, cites Re- 
giſtrum, fol. 141. and 35 H. 6. 

12. Debt againſt P. as Executor of his own Wrong, and becauſe he 
received a Debt and made an Acquittance it lies well, Per the Juſtices ; 
So it he takes Goods into his Poſſeſſion. Dy. 166 b. pl. 10. HII. 
1 Eliz. in Porter's Caſe, cites Long quinto E. 4. 72. 


13. Where a Man has Colour, as a Coadjutor, Superviſor, & c. to So where a 
meddle, he may plead the ſpecial Matter, abique hoc that he admi- Man is made 


niſtered in other Manner. D. 166. b. 167, a. pl. 11. Hill. 1 Eliz. apap + 


: | which Wall 
is afterwards diſproved by Probate of a later Will. D. 166. b. pl. 11. Hill, 1 Eliz. 


15. Debt againſt an Executor; The Cafe was, A. made E. his Execu- Mo. 306. 


trix and died poſſeſſed of divers Goods. E. wade a fraudulent Gift o 5 3 
the Goods to F. S. and continued poſſeſſed, and took the Defendant to Hus- Abe 5 05 


band and died. The Defendaut poſſeſſed of the Goods paid Legacies. It the Deten— 
was the Opinion ot the Juſtices, præter Fenner, that they were Aſſets dant pleaded 
in his Hands, and (the Gitc being traudulent) were liable to the Plain- Five Admi- 
tiſls Execution. Cro. E. 405. pl. 16. Trin. 36 Eliz. B. R. Wilcox ab an 


4 and rhe 
v. M atſon. Court ad- 


3 : 1 Ju ed tor 
the Plaintiff For the Defentant has confelled himſe!f Fxecmor by the Plea of Plene Auminiſtravit, 
and therefore he is chargeanle; For the Property of the Goods did not pats out of the Leime by the 


Grant being made by Fraud as aforciaid by the Statute 13 El:z. 


16. And Popham ſaid, i/ rhe Gift were gud againſt all but Creditors, 
4s 11 is ) then they belong to the Doner, and in his Hands are hails to this 
Hebt; and i the He wud they remain to the Executors of the Feme, and 


thin 


— —— 
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thereof as Executor de ſon Tort ; And ſo thoſe Goods Quacunque Via da. 
ta are liable to this Debt into whoſeſoever Hands they come unleſs b 

Title paramount, or by Sale Bona Fide; wheretore it was adjudged 
for the Plaintiff, Cro. E. 406. pl. 16. ut ſupra, Wilcocks v. Watſon 

17. Debt againſt an Executor, he pleaded Ne unques Executor &“. and 
an eſpecial Verdict tound, that Adminiſtration ot the Goods ofthe Teta. 
ror was committed to the Wife of the Defendant who is dead, and that 5h. 
kept Bonum Partem tonortim in his Hland's, and ſold them. Williams 
moved that this Verdict was void tor the Uncertainty; tor Bonam Par 
ren! is altc gether uncertain ; Bur it was held to be well enough; For 
11 he detain any Part it makes him Executor de fon Tort &c, Where. 
tore it was adjudged tor the Plaintiff, Cro. E. 472. pl. 27. Hill, 29 
Eliz in B. R. Auon. - 

18. 43 K!iz. cap. 8. F. 2. Strangers meddling with Inteftate's Goods 
getting a Releate of any Devi without a valuable Conſideration, 15. 
for ſome Devi due from Iuteſtate, ſhall be chargeable as Executor 
bis own Wrong ſo tar only as ſuch Goods or Debts releaſed will ſatisfy, des 
„ autiing all jaft principal Debts owing to him on good Con file ration by Inte 
N tate, and all other Payments made by him which lawful Ex:cutors or Adi. 
niftraicrs ought to have paid. | | 

19. Where the Wite wks the Cows of the Baron, ſhe was adjudged 
to be Executor in her own Wrong. D. 166. b. Marg. pl. 11. cites Mich. 
2 Jac. Gerret v, Carpenter, 

20. It an Executor be made who proves the Will, or takes upon him the 
Fxecntorſhip, yet it a Stranger after takes any of the Goods and uſes than, 
or diſpoſes of them as his own, this does not make him Executor of hi; 
on v\ rong, becaute there is a righttul Executor who may be charged, 
and the Goods taken out ot his Poſſeſſion aſter he has adminiſtered are 
Aijets in his Haads. Reſolved. 5 Rep. 33. b. 34 a. Trin. 2 Jac, 
C. B. Read's Cale. | 

14. But though there be an Executor who adminiſters, yet if a Stran- 
1 ger after takes the Goods clarming to be Executor, and pays Debts, recemus 
N Rents, or pays Legacies, and iniermeddles as Executor, there, tor his ex- 

preſs Adminiſtration as Executor, he may be charged as Executor of 
his own Wrong, though there be a righttul Executor. 5 Rep. 34. b 
Read's Cate. 
But when 21. Bur3ing or taking Goods into Cuſtody to preſerve them is not any 
he medales Haminiſtration. Per Warburton J. 2 Brownl. 189. 10 Jac. C. B. in 
who Cafe of Lawty v. Aldred and Edmunds. 


Colour of 

Fitle, or : : | 

Authority in receiving Debts and diſpoſing Goods to his own U% it is. Ibid, 184. Arg.—— 
Bur alliſting an Infant Executor in ſelling the Goods does not make one Ex2cutor de ſon Tort. Co, 
E. 555. pl. 25. Trin. 35 & 34 Eliz. B. R. Clzrk v. Hopkins. 


P CC er, [en mot 
7 wo — I 


E — 


— -- 
— — — 


5 


22, Executor de ſon Tort is ſuch as takes upon him the Office of an 
Executor by Intruſion, not being conttitured by the Teſtator or De- 
cealed, nor tor want of fuch Conttirution ſubſtituted by the Ordinary 
to adminiſter. Went. Off. Ex. 191. | | 
23. Taking a Deg will make Executor of his Tort. D. 166. b. 11. 
Marg. cites Irin. 1652. C. B. Barker's Caſe, 
So if the 24. Letle lor Years rendering Rent dies Inteſtate, his Wiſe takes 
Husband cout Letters of Adminiſtration and marries a ſecond Husband, and 
8 dies, and ihe Husband continues in Peſſeffion of the Teri and receives th 
the Wife Profits; It was agreed that tor ihe Profts received he was antwerablc 
detains any as Executor de ſon Torr, and 10 II. J. was cited as an Authority. 
of the Goods 2 Mod. 175. Arg. in Caſe of Loyd v. Langſord cites it as adjudged. 


er Trin. 22 Car. 2. in Caſe of Stevens v. Carr. 
as Adminiſ- 
tratrix, it makes him Executor de ſon Tort. Cro. E. 472, Anon, 


25. Tix 


it. 
_ * ** — At a _ ” ooo bw — + "= . —— <a as 
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25. The bare Poſſeſſion of Goods ſhall not make a Man Executor of 
Ms own Wrong, unleſs he does undertake to do ſome Acts which 
none but an Executor can lawtully do; As to releaſe the Debt ot the 
Teſtaror &c. Freem. Rep. 13. pl. 12. Trin. 1674, C. B. Garter 

ee. 

7 1 An Action of Debt for Rent was brought againſt the Defendant 2 Mod. 171. 
as Executor of A. The Cafe upon a Special Verdict was, That 1 Loy v. 
being ſeiſed iu Fee of certain Lands, leaſed them to B. for 9g Years in Cn 1 
ger tion of 300 1. and B. re-demiſes the whole Term to A. rendring 201. eee 

» Ann. (the Intent of the Bargain being to ſecure au Annuity of 291. to and the 
g. hic h he purchaſed with the 3001.) then A. dies, and the Defendant Court told 
Widow of A. entred upon thoſe re-demiſed Lands as Guardian to her Sou. = or whey 
In this Caſe here can be no Executor de ſor tort, of the Term, becaiſe it is e a ws 
merged in the Reverſion, and is become one entire Eſtate with that; and medy at 
then the Defendant entred as Guardian to her Son, the could not be Law he 
an Executor de ſon Fort, becauſe the Term was not in being. Freem. Wight (cel 
Rev. 218. pl. 226. Mich. 1676. Floyd v. Langfield, 1 

27. Debt againſt an Executor for Rent incurred in his own Time ; cery if he 
Upon a Special Verdict they find the Leaſe and the Deſcent of the Re- thought 
verſion to the Plainriil, and that the Defend nt after the Death of the fit 
Leſſee, did feed his Cattle with the Hay that grew upon the Land. Ad- 
miniſtration was granted to the Detendant wich an Exception of this 
Term. 'The Queſtion was, Whether the Detendant here could wave 
the Term after he had entred > Adminiſtration was taken after the 
Rent grew due. The Ch. J. taid, Thar If a Man die Iuteſtate, and 
another is Executor de ſon Tort, he ſhall be charged for the Rent till he is 
evicted by the Adminiſtrator ; Windham and Atkins of the ſame Opini- 
on, that here he hath entred as Executor, keeping the Cattle five 
Weeks upon the Farm; and here is no Gift to purge this Wrong. 
Freem, Rep. 261. pl. 282, Trin. 1679. Garth v. Taylor. 
28. It Adminiſtration be firſt granted, and then another takes the It he gets 


Goods, he is not thereby Executor de fon Torr, Per Holt Ch. J. J Mod. 2 _ 


31. Trin. 1 Ann. B. R. Anon. before: 

F | though Ad- 
miniſtration be afterwards granted, yet he remains chargeable as a wrongful Executor, unleſs he 
delivers the Goods over to the Adminiſtrator before the Action brought, and then he may plead 
Plene Adminiſtravit. Per Holt Ch. J. 1 Salk. 313. Anon. In ſuch Caſe the "Taker is Tre ſpaſſor 
only to the Executor or Adminlſtrator. Went. Off. Ex. 194. cites 5 Rep. Read v. Carter. 
It is no Plea to ſay that he deliver'd the Goods to the Perſon to whom Adminiſtration was granted, 
Per Cur, Cro. E, 565. pl. 27. Paſch. 39 Eliz. C. B. Bradbury v. Reynell, S. C. cited 


5 Mod. 137. 


29. Per Holt Ch. J. If H. gets Goods of an Inteflate into his Hands S. P. by 
after Adminiſtration is actually granted, it does not make him Executor _ Ch. J. 
ot hisown Wrong; but if he gets the Goods into his Hands before, though * 31 
Adminiſtration be granted atterwards, yet he remains chargeable as a 1 Ann. 
wrongtul Executor, unleſs he delivers the Goods over to the Adminiſtrator B. R. Anon. 
before the Action brought, and then he may plead Plene Adminiſtravit. 


I Salk, 313. pl. 19. Trin. 1 Ann. B. R. Anon, 


[11 (C. a. 2) 


— - — — — — — 
- — @ —— — ͤ—ꝗ—ñl —— OE EIIy —— . — ů H: —ö—ö io — — the = 


* 
— — 


— = 

: * — 

* _ . * - 
— r = - — 


* * a, 
CO = ye 
„ OS 


<< 
Ld 


—— 


— 
* 
* 


—_— 
s © 
. * 
_ 


2 — © 
pee 8 
„ I 


* „ 1 — 
nn . _ 
— 
-— 


— G4,» I * 
— 


"+ %» 


= ww 
cad _ 
» 


a AD 
— - 


8 
— — 


8 * = 20 


\s-% 


. A J 


* 


ſ! 
| 
[ 


— 4 
* 7 
1 


_— 
— 


8 = 0 


* 


* * 


DEST 


FEE 


| 
* 4 
— 
— 


EB, i» LE py 


a — * aa * 
— 1 _—_ 
* 


nd en EE Ie ů — ne OE 


——_— 
* t 


- - A 8 4 
a : "TY. , 
. c * 
— Ant — —— xe + g N — 
— * 4 , — 
— * 1 
= = . o® 2 2 * — 1 
— = 


— 


— = * r — 3 Cadet - 
— 4 = af . 4 as * "=" \ K — Fs 4 Sas -- I's 
e on nr in ft 0 2c 3 a — 


= ; = 3 MP ” 7 PF" — 
N = I 7 =: E - | n= + 
* — * — Pg " ag - nd, > N 


— — E r * * 
— — n . - 
: _— ; ; punt SH — * 4 ” 2 
* n 


214 


Executors. 


_ _ — — oe EE — —ĩ—— OO TOA — — — 


(C22) De ſon Tert. Of what he may be. 


2 Mod. 195, 1. Leaſe in Rever/ron for Tears was granted to F. S. who died [4 
Arg, cites teſtate, his Wije aſſigned it to B. and afterwards took I.citer, ,; 
115 re - Adminiflration, and made an Afſipmment of it to the Plaintiff, Relolvey 


an F xccutor 
de fon Tort 


mat the laſt Allignee thould have it; For in this Caſe no Entry c 
10 \ 4 * * } Can 
be made, nor can any Man be Executor de fon 'Tort of a Term id R.. 


cannot be of verſion, Mo, 126. pl. 273. Paſch. 25 Eliz, Kenrick v. Burges, 


a lerm in 


F uturo, and that the laſt Aſſignee had the beſt Title. 


S. C. cited 3 Mod. 91. Hill, 11, 


2. B. RK and heid accord ngly, and a Judgment in C. B. athrm'd Mayor (of Norwich) v. lohn 
———— 2. Show. 457. S. C. cited and held accordingly.-——3; Lev. 35. S. C. ——— Cans, 8. 


S. C. — Clayt. 116. Vernat's Caſe, 


In Caſe of a Leiſe of three Lives made to A, for the 


Life of A. and B. and C. his Sons, and the longeſt Liver, it one dies and another enters he is Execy. 


tor de ſon Tort. Arg. 3 Mod, 329. in Caſe of Bradburn v. Kennedale. 


Carth. 164. 166. $, ( 


& S. '. by HoltCh. J becauſe the Statute made it Aﬀers.— According to the modern Opinions 
Executors de ſon Tort miy be of a Term, 2 Mod. 74. Arg. cites Trin. 1653. * Porter v. Sweet. 


Nan. 


S. C. cited accordingly, and he ſhall be liable to the Payment of the Rent. Freem, Rep, 218 


* Fol. 919, 


(D. a) The Power of an Executor De ſon Tort, or 
of one who is not lawful Executor. 


1. IJ thc Ordinary grants Adminiſtration to another of the Goods 
of J. S. and atter he himſelt adminiſters ſome of the Goods 


CG, YALL Of the Teſtator he may be charged * for this Anminitration though 


S. C. cited 
by Trevor 
Ch. ]. and 
ſaid that he 
ne ver heard 
of this Caſe 
having ever 
denicd. 
Comyn's 
Rep 152. 
Mich. 5 
Ann. C. B. 
pl. 102. 
Anon, 


chere be an Adnumſtrator. 12 K. 2. Adminiſtrator 21. (But the 
Book is, that the Actton was brought againſt him as Ordinary.) 

2. Tt A. makes a Will, and J. S. Executor of it, and after make; 
a latter Will, and of this makes J. D. Executor, and dies; and 
ücter J. S. proves the firit Will in the Prerogative Court, and there 
this is allowed, decrecd and publiſhed for a Will, and after J. S. 
adminiſters the Goods ot the Teſtator by Force of this tor hall 
Year after, und within this Time B. who was bound by Obligat! 
on of 1001. to the Teſtator, pad the Money to J. S. he not 
having Knowledge of any later Will, and upon this J. D. gi»: 
a Releaſe to him, and attcr che Probate of the firſt Will is repealed, 
and the Will icſclt diſannulled, and the latter Mill proved, This 
Payment and releaſe is no Bar Of the Action upon the ſaid Obligation 
broght by J. D. the laſt and true Executor. Becaule it doth no: 
lie in the Power of the Ordinary to make another Executor than 
he who is made Executor by the Teſtator himſelt, and though !t 
be miſchievous to him who pays the Money, and the Executor uh 
proved the Wilt betore he knew of the laſt Will, pet the Milchir! 
would be as great of the other art if the Ordinary ſhould habe 
Power to make another Executor than he who ts the true Crecli- 
tor made by the Teſtator, and he ſhould have JPower to diqpole o. 
the Eſtate of the Teſtator. Mich. 16 Car. B. B. between 7 --- 
aud IWeigham, udjudged upon a Oemurrer upon the Advice of all 
the Judges of Serjeant's Inn. Intratur Dill, 15 Car. Rot. * 
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for the Orvinaty hath no Power to grant Adminittration, or ta 


ve to any other Power to diſpoſe of the Eſtate of the Teſtator 
where he had made an Crecutor, Com. 277. Gesees Caſe, 

3. Executor de ſon 1 Orc Canmore vring an tion 3 For he cannot jhe 
Teſtament containing his Name as he ought. Br. Adminiſtrator, pl. 8. 
cites 35 H. 6. 31. | 

4, He may pay Legacies and receive Debts, but he cannot bring Acti- 
on; Arg. Godb 104. pl. 122. Mich. 28 & 29 Eliz. C. B. Anon. 

Executor de ſon Tort cannot retain, The Defendant in this Caſe 
pleaded, that the Tettaror owed his Wile dum fola Soo l, and that he 
made his Will, but doth not thew that he was thereby made Execu— 
tor, and theretore having no Title he became Executor de fon Tort, 
for which Cauſe his Plea was held ill; and Judgment was given for 
che Plaintiff 2 Mod. 51. Trin. 27 Car. 2. C. B. Prince v. Row ſon. 

6. Sale of Eaſt India Stock by a wrongful Adminiſtrator, the Purchaſor 
kaving Notice of the Fraud, decreed to ve transferred back to the rightful 
Adminiſtrator, and that the Adminittratrix ot the Purchaſor ſhall ac- 
count, Fin, Rep. 430. Mich. 31 Car, 2. Johnſon v. Eaſt India Com- 
pany & al h 

J. It Executor de ſon Tort of 4 Term commits Waſte on the Land, 
and ke in Rever/1on recovers the Place waſted, yer that is no Prejudice to 
the Creditors, becauſe it is a Devaſtavit in the Defendant, and it there 
happen to be a righttul Executor or Adminiſtrator he thall recover a- 
gainſt the Executor de ſon Tort, but he cannot get the Land again front 
the Reverſioner; Beſides, his entering of his own Wrong after Leſſce's 
Death makes him chargeable. 2 Show. 458 pl. 423. Hill. 1 & 2 
Jac. 2. in Caſe of Norwich (City) v. Johnſon. 

8. An Executor de ſon Torr who is but an Executor de facto, it he 
does lawful Ads with the Goods, as pay ing ot Debts in cheir Degrees, 
it ſhall alter the Property againſt the lawlul Executor; As if he pay 
juſt and honeſt Debts, the righttul Executor thall not avoid that Pay- 
ment, and yet it is an Act done by one that has no Right. Ir is true, 
he is not quit againſt the righttul Executor, but he ſhall maintain o- 
ver againſt him; But what thall he recover in Damage? only for ſo much 
as he has miſapplied, and all that he has well applied ſhall be abated in 
Damages. And what is the Reaſon of this? Why, becauſe the med- 
dling with the Goods is that which gives the Creditor Notice who is 
Executor, and bound to pay the Debts; and the Creditor is not bound 
to enquire into the Executor's Title; it there be a Colour and Appear- 
auce of it, it ſuffices; Per Holt Ch. J. 12 Mod. 471, 472. Paſch. 13 W. 
3. in Caſe of Parker v. Kett. 

9. Payment to an Executor having a Probate and afterwards repealed, 
does not diſcharge the Party againit the legal Exccutor. Comyns's 
Rep. 150. pl. 102, Mich. 5 Ann. C. B. Auon. 


(E. a) Executor de ſon Tort. 


[How to be charged or come at where there is an Ad- 
miniſtrator or Executor. 


7 FF. a Pan dies Inteſtate, and a Stranger adminiſfers de ſon * Hob. 29 
Tort, and after Adminiſtration is granted to another, vet d bi. 54. > 6 


Creditor of the Inteſtate may atterwards charge the Stranger as Ex- 
ecutor 


al judged 


* * 
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„ „„ 
1% Reio- ecutors de ſon Tort, becauſe that it may be ng Aſſets came to the 
Ke is Care Hands of the Adminiſtrator to ſatisfy his Debt, and he canng; 
T:in. 2 Jac, charge the Adminiſtrator tor thole Goods which never came tg hie 
C3. that Hands, but only to the Hands of the Executor de fon Tort ; ana 
» men 40 the Creditor has no Means but in Chancery to compel the qayy; 
Goods be. MIffrator to bring his Action of Treſpals againſt the Executor de 
3 lon Tort. 10. 13 Ta. B. N. adjudged, * Keble againſt Osbeſt;n 
righiful Ex- + 5 Rep. 34. Reads Caſe, reſolved where Stranger adminiſtered de 
ecutor has ſon Tort before the true Executor adminiſtered or proved the 
1 ecken Will. 
1111p upon him, or proved the Teſtament, the other may be charged as Executor de ſon Torr For 
the rightful Executar ſhall not be charged but with ſuch Goods as come to his Hands after chat » 


* 


tavriken upon lum the Charge of the Will. 5 Rep. 34. a. 
[ > C. cited 2 Le. 224 in pl. 284. 


— 


2. FExecutor de fon Tort demeſne ſhall not be impleaded as Adminiſn. 
tor but as Executor, in Pain of Abatement of the Writ. Er. Admini— 
ſtrator, pl. 15. cites 50 E. 3. 9. 

3. He may be ſued as Executor; Arg 2 And. 39. 


4. Debt againſt. Executor de fon Tort, who pleaded that he never tua: 


Jxtcuter, ner adminiſirtd as Executor, It was held in this Cale not to 
be any w hit material whether he has Aſlets or not, but to prove he has 
adminiſtred any thing ot never ſo little in Value, it ſhall charge hin; 
for the whole Debt. Clayt. 6. pl. 12. Aug. 7 Car. Townlley . 
Ingham. 

5 An Executor de ſon Tort ſhall not be charged for more than he 
converted, and thall charge himſelf by delivering over the reſt to the 
rightful Executor; Admitted ; Arg. Mod. 213. pl. 47. Paſch. 28 
Car. 2. C. B. in Caſe of Parten v. Baſeden. 


(E. a. 2) Executor de ſon Tort. 


Where he takes ſubſequent Adminiſtration, 


1. IN Debt where a Man adminiſters as Executor de ſon Tort de- 
meſne, and aſter rakes Adminiſtration of the Ordinary, this 
all have Relation to the Time of the Inteftate*'s Death; Br. Relation, pl. 
12. Cites 9 E. 4.33. and ſays which ſee in the End of the Caſe there. 
2. If Executor of his own Wrong releaſes Debt, and after purchaſes 
Adminiſtration, the Releaſe is not good. Mo. 119. pl. 263. Paſch. 

24Eliz. C. B. Leeke v. Grevell. 
S. C cited 3. If Executor de fon Tort ſells a Term in Paſſeſſion, and afterward: 
Arg. 2 Mod. es Adminiſtration, the Sale is good by Relation; bur otherwiſe it 
Mea 91 is of a Term in Relation; For if he ſells ſuch a Term before Admini- 
52. Arg tration to A. and after Adminiſtration to B. the Sale to A. is void, 
cites S. C. and B. ſhall enjoy. Mo. 126. pl. 273. Paſch. 25 Eliz. in Scacc. Ken- 


2 Show. 8 -” * 
——z anew. ick v. Burgess. 
437. 8. GC. 8 


cited per Curlam. 


S. P. ſo that 4. He may be ſued either as Executor or Adminiſtrator, for it may be, 
it he will that while he adminiſtered of his own Tort he waſted the Goods, 
be relieved then if he be only ſued as Adminiſtrator he ſhall only be charged ©! 
2 the Goods that came to his Hands ſince Adminiſtration. Cro. E. 102. 
Goods be- pl. 9. Trin. 30 Eliz. B. R. Stubbs v. Right wiſe. 


fore diſpoſed 


of, he muſt be ſued as Executor, and if ſuch Adminiſtrator pleads in Abatement that Adminiſtra 
545 
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committed, and demands Judgment if Suit ſhall be againſt hi 


| Executor of his own Wrong pleads Plene Aiminiftravit, and then 
takes Letters of Adminiſtration, and then puis darrein Continnance pleats 
Detainer to ſatisfy a Debt of a higher Nature due to Punſelf. . Ellis J. 
ſaid, it he had took Adminiſtration after the Suit began, and before the 
Plea pleaded, he might have pleaded a Detainer ; but not it he takes 
adminiſtration after he has pleaded, Freem. Rep. 265. pl. 288. Mich. 
16-9, Whitehead v. Sampſon. _ 

6. In an Action ot Debt againſt the Defendant as Executrix of her 
Husband for Arrears of Rent due rom the Teſtator, the Defendant. 
/z2ded in Abatement ot the Writ, that a/ter the Death of her Husband 
Adminiſtration of his Goods and Chattles was granted 79 her, and that ſhe 
ought to have been named Aaminiflratrix in the Writ, and not Execu- 
mx unde pet'ꝰ Judictum de brevi & quod breve ittud cafletur, The 
Plaintiff rep/ied, that after the Death oft the Husband, and before the 
Adminiftration committed, the Defendant adimniniſtre divers Goods and 
Chattles of her Husband's at ſuch a Day and Place &c. To this the De- 
tendant demurred, and judgment was given tor the Plaintiff; For the 
{ets not forth the Day when Haminiſtration was committed; So it might 
be after the Writ breught ; and belides, if the diſpoſed of the Goods as 
Executrix of her own Wrong, the taking of Admiuiitration atterwards, 
though before the Writ was brought, will nor hinder the Plaintitt 
from charging her as Execurrix ot her own Wrong, 2 Vent. 179. 
Trin. 2 W. & M. in C. B. Pyne v. Woolland, 


(E. a. 3) Executor de ſon Tort. 


In what Caſes ; And chargeable how far. 


1. IN Debt, if a Man adminiſters de ſon 'Tort demeſne, and Action is 

brought againſt him, and pending the Writ the Adminiſtration ts 
committed to him, yet the Writ is good. Br, Executors, pl. 74. cites 
21 H.6.8. 

2. But if the Adminiſtaation was committed to him before the Writ 
purchaſed, then he ought to bring the Action againſt him as againſt the 
Adminiſtrator, or other wiſe it thall abate. Ibid. 

3. By which he pleaded by the Form; To which the Plaintiff ſaid, 
that at annt her Time he brought ſuch a Writ againſt him as Executor, the 
which was abated by falſe Latin, wherefore he purchaſed this Writ by Four- 
neys Accounts as againſt Executor, and that the Day of the firſt Writ pur- 
chaſed the Adminiſtration was not committed; Priſt ; and awarded a good 
Replication, and the Iſſue joined accordingly. Ibid, 

4 It a Man be Executor de ſon Tort demeſne, and Attion is brought a- 
gainſt him, and he takes the Adminiſtration of the Ordinary pending the 
Hit, there the Writ is good; Contra it it had been taken betore the 
Writ purchaſed notwithitanding his Adminiſtration before as Executor 
de fon Tort &c. Per Catesby, quod ſuit conceſſum. Br. Exccutor, 
pl. go, cites 9 E. 4. 33. 47. 

5. Sci. Fa. againſt Executor, who ſaid that before the Writ purchaſcd 
the Ordinary bad committed Adminiſiration to him, Fadoment of the Mrit 
lich named hon Execute ; aud by the teſt Opinion it is no Plea, be- 

KK K cauſe 
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: : | - m as Executor, the Plaintiſt wall in 
the Replication ſet forth the ſpecial Matter as he thinks. Went. OR, Ex. 178. 


Br. Ordina- 


ry, pl. 13. 
cites S. C. 
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cauſe he did not allege committing of the Adminiſtration to be Lefore . Ke 
miniſtered as Executor ; For it he firſt adminiſtred and after took - 
Adminiſtration, this ſhall not change the Action, becauſe he mu e 
ecutor lawfully by the Teſtament; But if a Man adminiſters de 100 
Tort demeſne, and aſter takes the Adminiſtration by Letters of the Or. 
dinary before Action taken againſt him, this ſhall change the Action 
Note the Diverſity by the beſt Opinion; & adjornatur, Br, Executor: 
pl 167. cites 2 R. 3. 20. 5 

6. Adminiſtration granted to an Executor de ſon Tert, how he ſhall ha 
charged See Keilw. 127. pl. gr. , 

Executor de ſon Tort cannot be where there is a rightful Ex is, 
Chan. Cafes 33. Mich. 15 Car. 2. Eyre v. Eyre, 5 


(.. 3. Singleton v. Bawtree, 8. . 


S. P. held 
accordingly 
by Popham 
and Wil- 
liams, but 
Yelverton 
doubred it. 


g. Debt upon Bond entred into by the Teftator againſt the Def... 
danr as Executor. The Defendant pleads that the Teſtator made A. an. 
C. Infants his Executors, and that Adminiſtration durante minore & », 
ws committed to their Father, who adminiſtred before the Day of the N 
brought. The Plaintiff replies, that Goods of the Teftator*s, to the lg 
of 5601. came to the Defendant's Hands, &c. And upon this the Deten. 
Gant demurred, and the Plaintiff had Judgment. Freem. Rep, 122. 
pl. 144. Trin. 1673. Kellow v. Weſtcomb. 

9. Upon a Trial at Niſi Prius at Guildhall before Ld. Ch. J. North 
in Trover and Converſion againſt an Executor de ſon Torr, the Quettion 
came to be, Whether the Goods having been taken in Execution uu 
Tudement obtained againſt the Defendant by a Creditor of the Deceaſc 
ſhould diſcharge him againſt the Plaintiff who brought this Action as J. 
miniſtrator? And the Opinion of the Ch. J. was, that this Execution 
was a good Diſcharge againſt another Creditor that ſhould ſue him, to 
whom he might plead Riens inter ſe mains, but it was no Diſcharge 
againſt an Adminiſtrator, for Men muit not be encouraged to meddle 
with a Perſonal Eſtate without Right; but to prevent this Miſchiet 
where the Party dies Inteſtate, and there is Conteſt about the Admini- 
ſtration, a Man may procure of the Ordinary Letters ad Colligendum. 


Vent. 349. Trin. 33 Car. 2. B. R. Anon. 


(F. a) Who ſhall be chargeable as Executors 


5 AY Executor de ſon Tort ſhall be bound to pay Legacies as 

well as rightful Executors. Mich. 3 Ja. B. R. per [0p 
ham and Williams, Bill.) Ja. B. between pt and others, pr: 
Curtam, Prohibition dented upon ſuch Suit, 


Noy 13. in a Note. 


2. Ik a Feme Executrix takes Baron who wattes the Goods. and 
Feme dies, dy che Common Law there is no Remed Ow che Ba- 
3. But in this Cale the Baron ſhall be punithed by che Eccleſiaſli 
cal Law, and compelled to make Execution. Mich. 3 Ja. B. B. 


per Popham and Williains. Mich, 8 Ja, Prohibition dented. 


4. it 
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4. Ik an Executor waſtes the Goods and dies bis Executor ſhall SAN 
not be charged for this. For Actio Perſonalis moritur cum Perlo- 3 
na. I). 7 Ja. B. Held. Not even 

| in the Cale 
of the King 3 Le. 241. pl. 324 Mich. 32 Eliz. in the Exchequer. Tuck's Caſe: Altered 


by 30 Car. 2 can. 7. 4 & 5 W. & M. cap 28. S. 12. which are conſtrued to extend to Execu— 
tors of rightful Executors. 3 Mod. 113. Hill. 2 Jac. 2. . R. Holcomb v. Petit. 


Ik an Executor de fon Torr waſtes the Goods and dies, 913 An Execu- 
Erccutor ſhall not be charged. Held 7 Ja, B. Becauſe tio 77 05120 
Perſonalis moritur cum J2criona. 


not liaHle 


A : 3 S 7 at Law, but 
LA. Chancellor ſaid he would relieve againſt him in Equity. 2 Mod. 293, 294. Hill. 29 & zo 


Car. 2. in Cam S-ace before the Ld. Chancellor, the Ld. Treaſurer, and the two Chief ſuſtices. 
Anon. But he is now made Chargeable by Stat. 30 Car. 2. cap. 7. arid that Statute is made per- 


petual by 4 & 5 W. & M. cap. 24. 


6. Where Executor by Right, or Executor by Tort adminiſters and 
after refuſes before the Ordinary, and takes the Admini/tration, this ma) 
change the Action in Caſe of Executor by Tort, Br. Adminittrator, 
pl. 43. cites 2 R. 3. 20. | 
J. If lawful Fxecutor Male-adminiffers, viz. Convertens bona ad 
proprium uſum he ſhall be charged and be Executor per Torr, D. 167. 
a. pl. 12. Hill. 1 Eliz. | 
8. Executor with Intention to deſraud the Creditors refuſed the Execu- 
torſhip, but cauſed J. S. to take upon him Letters ot Adminiſtration; 
J. S. traudulently gave Teſtator's Goods to the Executor. Per Dyer, It 
the Gift be fraudulenr, then by the Statute of 13 Eliz. the Gitt is 
void, and then the Executor by the Occupation of the Goods is Exe- 
cutor de ſon Tort, and Judgment accordingly, contrary to the Opini- 
on of Manwood. 3 Le. 57 pl. 83. Mich. 15 Eliz. C. B. Anon. 
9. Goods given by the Inteſtate by Deed where there are not ſufficient If a frndu- 
lett for Payment of Debts will render the Donee liable to be charged as lent dale be 


Executor of his Wrong. 2 Le. 223. pl. 284. Hill. 16 Eliz. C. B. oe 


Stamford's Caſe, A. and then 

| ; 2 A. dies In- 
teſtate ; Thoſe Goods in the Hands of the Vendee are liable to Creditors, and he is chargeable as 
Executor de ſon Tort. Cro. J. 270, 271. pl. 3. Hill. 8 Jac. B. R. Hawes v. Leader. Brownl. 
111, 112. S. C,-—Yelv. 196. S. C. adjudged The Donez after the Donor's Death took the 
Goods and in an Action brought againſt him as Executor, in which he pleaded Ne unques Executor the 
Jury found the De ed of Gift of all his Goods to the Defendant, and alſo that it was to detraud Credi- 
tors contra Formam Statuti, and that the Defendant by.Colour of this Deed took the Goods after the 
Donor's Death, and by all the Court Judgment was given againſt the Defendant as Executor de fon 
Tort, Goldsb. 116. pl. 12. Mich. 39 & 43 Eliz Kitchin v. Dixon S. C. cited Noy. 69. in 
a Caſe where in Debt againſt one as Executor de ſon Tort the Defendant pleaded the ſame Plea, and 
being found againſt him, Execution was awarded againſt him for the whole Debt, viz. 601. for his 
falſe Plea, though in Truth he had not meddled but with one Bedſtead of a ſmall Value.——. 
Noy 69. ſays it was ſaid by Daniel, that in 39 & 40 Eliz. C. B. Kitchen v. Dixſon. Thar one Mr. 
Offlye for ſuch a talſe Plea was charg'd to 1001. and he had meddled but with one Bible. Therefore 
beware, and plead well the ſpecial Matter. 


10. If one takes Inteſtate's Goods and pending the Action againſt It is at the 
him he takes Letters of Adminiſtration, this hall not abate che Wirit. e 5 
Arg. Ow. 69. Trin. 42 Eliz. in Caſe of Malloy v. Jennings. 


to ſue him 
5 | | as Executor 
or Adminiſtrator ; Per Warburton J. Ow. 132. in Caſe of Bethel v. Stanhope; cites 9 E 4. 33. 21 
TY WY WS 18 E. 4. Arg. 2 Show. 373. cites Williamſon v. Norwich. 

2 Vent. 180. Arg. cites 8. C. 


11. Scire Facias upon a judgment againſt the Teſtator of 200 I. 2 And, 172. 
he Cate was, I'ne Teftator was p32.Jeſſed of Goods to the Value of 250 1. P 95: 9. 


2 8 pe | adjudged.-— 
and by Cotin io wefraud the Creditors, made a Gits thereof to His Dag h- Ol. 75 
ler 
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with Condition upon Payment of 20 5. it ſhould be void, and dieg: he 
wall 


3 i! 
p24 Jeulendant interineddled with the Goods, and afterwards the Daug ii 
ter 


„ by this Gift tock the Goods, and afterwards Adminiſtration of Teflatgy 
G45 was committed to the Defendant ; Adjudged, that when he inte D 
n.cddled with the Goods, though he was neither Executor nor ad. 
minitttator, and that after Adminiſtration was committed to him“ 
Creditor had Election to charge him as Executor ot his own Wins 
or as Adminiſtrator, and that the Gitt was traudulent within 43 Eli. 
and when the Donee atterwards took them, it was a Treſpaſs 10 ih, 
Adminiſtrator, and he had his Remedy at Law againſt her, 0 as the 
were Atlers in the Delendant's Hands, Cro. E. 810. pl. 16. Hit) 
43 Eliz. C. B. Bethell v. Stanhope. ; 
12. Though there be an adntuiſtring Executor, vet if a Stranger takes 


| 4.0 Ang where OI ' 

1 | me Goods fo the Cools, and claiming to be Hxecutor pays Devts, Or pays Legacies 

| then never and intermeddles as Executor; there by ſuch expreſs Adminiſtration 
; cual, as Executor be may be charged as Executor de fon Tort though there 

ni ee bg = be ter F.XCCUtors ot Right, Rep. 34. a. Trin. 2 Jac, C. B. Read”, 

, Hands, but Cate, and ſays that with this agrees 9 ELA. 

1 Kere in 


remore Hlace where this Taker becomes Executor. Went, Off. Ex. 175, 1-6. Judgment u. 

o9t ined againit the Teftator, and upon a Devaſtavit returned again? his Executor he pleaded I 
Sbectal Verdict was found to this Effect, That the Defendant was made Executor by the Will gory 
„„ tin the lame Houle with him; and that before Probate he poſſeſſed himſelf of the Teftator'; 
Goods, ard had them appraiſed and inventoriz'd, and then ſold Part, and paid a Debt owing by os 

Ict-ror, and converted the Value of the Relt to his own Ule that afterwards he refuſed befir, »., 
(Ord y, whereupon Admimftration was granted to the Widow of the Deccaled : and the Queition 
was, Whether he ſhould be charged to the whole Value of the Perfonal Eſtate, or only for 
rich as he converted. The Court was of Opinion that the commuting of Adminiftratior, in 8 
Ces mere void Act. If an Adminiſtrator brings an Action it is a good Plea to ſay, that the Eos. 
cnc made by the Will has adminiſtred. Accordingly Judgment was given for the Plaintiff Mod, 
212; Paſch. 29 Car. 2. C. B. Parten v. Baſeden. Freem. Rep. 151. pl. 172. Parſons y 
Muic{den. S C. The Court ſeem'd to make a Difference when Goods are in the Houſe of the Per. 
Kon pamecd Executor, this Polſeſſion ſhall not amount to an Adminiſtration, but perhaps there may 
been Ditlercnce when he takes them into his Poſſeſſion And here although he pleaded that he took 
tlc Goods by the Conſent of the Party to whom Adminiſtration was after wards granted that ſignifi. 


(d Nothing, it being before Adminiſtration granted. Adjornatur. 


- 
e the 


Lt 100. 13. If Executor durante Minore Atate waſtes the Goods he ſhall be 
im. ar charged after the Age ot Intant wpor the Special Matter, and not as Ex- 
d. (305072) ecutor of his own Wrong, becauſe he had a lawful Authority at that 
99 Time, Agreed Per Duderidge and Jones. Noy 86. Palmer 
and sens, Litherland. 

who held 


that he ſhould be charg'd upon the Special Matter. 


14. Adminiſtrator gets Fudgment, then Adminiſtration is revoked, if 
he takes Execution he ſhall be charged as Executor de ton Tort. 
1 Mod. 62. pl. 5. Trin. 22 Car. 2. B. R. Turner v. Davies. 
Arg. Raym. 15. It Goods come to the Poſſeſſion of an Adminiſtrator and his 
23. Adminiſtration is repealed, he ſhal!l be charged as Executor of his own 
Wrong. Per Keeling Ch. J. Mod. 63. pl. 5. Trin. 22 Car. 2. B. R. 
in Caſe of Turner v. Davis. 
Freem. Rep. 16. An Txecutor waſted the Goods of the Teſtator, and died, licving 
RA Aſſets, and the Defendant his Executor, and it he ſhall be charged to! 
accordingly ; the Alerts, was the Queſtion; and Hale held t a Perſonal Mien, 
Bur it was Which died with him that did it; but upon the Importunity of S$1u1- 
held that an ders, ot Council tor the Plaintiff, he permitted it to be found Special!) 
Action of, 2 Lev. 110. at Guiid-Hall betore Hale Ch. J. Trin. 26 Cat. 


Yebr would ds : ; 
1e againt Brown v. Collins, and Paſch. 27 Car. 2. it was adjudged according | 
the Execu- to the Opinion ot Hale, per tot. Cur. . 
ror that # | | 2 
FA waſtes upon a Surmiſe only of a Devaſtavit withunt any Return by the Sheriff, ——— But in 44 
{ | | C42 
* | 


—— 
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Cafe Turner Ch. B. held ſtrongly that the Executors of the Executor de fon Tort ſhould be charg'd ; 
For the firſt Executor having the Goods, the Tort of rhe Waſting ſhall not die with him, but ſhall 
-harge his Executors contrary to the Opinion in the Caſe of Brown v. Collins in B. R. 2 Lev. 133 


Paich. 27 Car. 2. in the Exchequer. Aſtry v. Nevit. | 22 


(F. a. 2) De ſon Tort. 


Where he may retain, or Allowances be made him. 


l. N Executor cannot pay himſelf Debt or Legacy, per omnes Juſt'; Rep. 30. 
A Angliæ. Mo. 527. pl. 696. Hill. 40 Eliz. Colter v. Ire- 5 Cre. 


F. 630. 631. 
land. pl. 36. Ire- 

land v. Coul- 
Godb. 217. pl. 213. Mich. 11 Jac, C. B. Bond v. Green: 


ter. S. C. adjudged. 


2. Executor de ſon Tort cannot retain for his own Debt, though he 8. C. cited 


is liable to the Actions of Creditors, Poph. 125. Trin. 15 Jac. B. R. Me * iv 
Brook's Cale. 7 er Bagh bi 
Ireland, — 9 

D. 2. pl. 3. Marg. — If after Action commenced againſt him he takes Letters of Adminiſtration, he 1 iT 
may retain and plead ir, but ſhall not abate the Writ. Arg 2 Show. 3493. in Caſe of Loveday v. Young, 1 
cites the Caſe ot Williamſon v. Norwich. — S. C. cited 2 Vent. 180. in Caſe of Pyne v. Wool- wh 
land,— For by taking Adminiſtration he has purged the Torr, and though Executor de fon Tort 1 
cannot pay himſelf, yet he may pay others, and after taking out Adminiſtration he may plead Plene 1 ji 
Adminiftravit. Sid. 56. pl. 9. Paſch. 14 Car. 2. B. K. Per Windham J. in Caſe of Baker v. Ber ris- if 1 
z. Executor de ſon Tort was ind:bted to the Inteſtate ſor ſeveral "+ 
Rents, and the Intęſtate acknowledged himſelf ſatisfied tor all Rents due 9 
by Detendant. This was held a good Diſcharge being in his Life- 1 
time, and ſo not chargeable with it as Aſſets in Debt on Bond, but U ja 


where he had paid Money for ſo many Blacks Inteftate appointed to be uſed 
at his Funeral, it was diſallowed and held no good Adminiſtration. 
Clayr. 39. pl. 66. Aug. 11 Car. coram Barkley J. Legard v. Linley. "io 
4. A Widow poſſeſſed herſelf ot ſome of the Perſonal Eſtate of her a4 
late Husband, and paying juſt Debts, and that in Order of Payment out 44 
ot his Eftate in her Hands, thall have Allowance tor the fame trom the 1 
Executor. Chan. Caſes 33. Mich. 15 Car. 2. Avre v. Ayre. 1 
5. Executor de ſon Tort ſhall be allowea all Payments made to any Upon a ge- 
bur himſelf ; Arg. (and not denied, but ſeemed to be granted by the eres _ 
Court), Chan. Caſes 33. Mich. 15 Car. 2. in Caſe of Ayre v, Ayre. 3 wy 
ſhall be re- 
couped in Damages; Per Holt Ch. J. Skin. 174. Whitchall v. Squire. Went. Off. Fx 185 
takes this Difference, tliat this Payment ſhall ſtand as againſt other Creditors, but not as againſt the 
righiful Executor or Adminiftrator, fot then any Stranger might uſurp the Office ot Executor, and 
take from him that Liberty to prefer Creditors in Payment, and aliv from the Executors Power to 6 
pay himſelf before others in Caſe of a Debt due to him, which would be unreaſonabie. 


| : 6. A. died Inteſtate. B. deſired C. ro bury A. and he would pay 1 Salk 295- is 
bim the Charges. C. buried A.—B. gave C. a Horſe of Inteſtate's in BS hy 
| 2 held accord- 14 
- _ Part ꝙ Satigact ion of Funeral Charges, and a Note under his Hand to j,iy and 1 
| pay him 231. more. Atterwards B. took Adminiſtration and brought the Dcten- bs 
55 Trover for the Horſe; Holt Ch. J. thought the Action lay well, bur oY nad 208 
| Dolben and Eyre Juitices contra, 3 Mod. 275. Patch, 2 W. & M. in Ju 3 Sal- 1 
B. R. Whitehall v. Squire. 161. pl. 7. ug 
S. C. held Wi 
accordingly, —— Carth. 123 S. C. held accordingly, and Judgment for the Defendant, 444 
L II. There 1 
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There being no Creditors in the Caſe, and the Funeral being by the Direct ion of B this makes kj 

Executor de ſon Tort, and it being a lawful Act though done by Executor de ſon Tort, it ought 0 
be allowed ; bur if there were Creditors perhaps it might be otherwiſe ; Per Dolben and Evre Tok. 
ces. Skin. 274 8 C. Ibid Holt Ch J. faid, that though legal Acts done by an Executor de * 
Tort are good, ſo that hie ſhall not be reſponſible to Creditors when he has paid all to others r. 
Sy ecialties, or other Security of a Real Nature, yet he is liable to the rightful Adminiſtrator to be 
puniſhed, tor his tortious intermedd ling, in an Action of Trover, in which Damages ſhall be recover. 
cd, bur not according to the Value of the Goods, becauſe that which he has lawfully paid ſhall b. 


zecouped, 


J. The Widow of an Inteſtate who had Bona Notabilia took cut 
Adminiſtration in the Biſhop's Court of Exeter inſtead of the Prerogaciy. 
Court; By Virtue of this Adminiſtration ſhe entered upon a Term, and 
paid ſome Debt» of Inteſtate's by Perception of Profits, and atterwards 
mortgaged the Term to pay a Bond-Creditcr, and then died Inteſtate. Ad. 
miniſtration was granted de Bonis non, becauſe though the Wite had x 
Right to adminiſter, yet the took out a wrongful Adminiſtration, and 
now the Queſtion was, Who ſhould redeem? Whether the Admigi. 
{trator of the Wife, or the Adminiſtrator de Bonis non of the Husbang 3 
And it was decreed that the Adminiſtrator de Bonis non thould reden 
but that he ſhauld a//ow what the wrongtul Adminiſtratrix had paid in 
Diſcharge of the juſt Debrs of her Husband the Inteſtate. Nelſ. Chan 
Rep. 173. Mich. 1691. Armſtrong's Caſe. 


(F. a. 3) Executor de ſon Tort. 
Actions brought by or againſt him, 


x, Xecutor de ſon Tort never ſhall have Action as Executor of Tel. 
rator; Arg. 2 And. 39. pl. 25. Trin. 38 Eliz. in Cale of Ba- 
niſter v. Truſſell. 
2. Executor de ſon Tort ſhall be ſued for Legacies as well as a lawful 
Executor; Per Popham and Williams, but Yelverton doubted ot it. 
Noy 13. Anon. 
3. A Man made his Will and a» Executor, and Adminiftration is 
granted to another, and by Virtue thereof the Aaminiſtrator gets the P. 
ſeſſion of the Goods. The Executor proved the Will, and brings an Action 
of Treſpaſs againſt the Adminiſtrator for taking the Goods, The Whole 
Court held clearly that the Action well lies. 2 Bulſt. 268. Mich. 12 
Jac. Fiſher v. Young. | 
Sc.; Mod. 4. Execntor de ſon Tort of a Term is chargeable in Waſte. 3 Lev, 35. 
9>. Hitl,. Mich. 33 Car. 2. C. B. Mayor &c. of Norwich v. ſohnſon. 


ac. B R. 

i was objected in Error, that if the Plaintiff is intitled to this Action, ir muſt be by the Statute of 
Glouceſter, but that it will not lie againſt the Defendant even by that Statute, becauſe the Actioy 
is thereby given againft the Tenant by the Curteſy, in Dow er, for Life or Years, and treble Da. 
mages &c. and that the Defendant 15 neither of theſe ; and that it being ſo penal a Law ſhall be taken 
ſtrictly; Bur per Cur, this is a remedial and yet a penal Law, and therefore ſhall have a favourable 
Conſtruction; and the Judgment was affirmed. —— Comb. 7. S. C. and Judgment aſhrmed accord. 
ingly.—2 Show. 457. pl. 423 S. C. and Judgment affirmed. 


Freem. Rep. 5. Debt lies againft an Executor de ſon Tort of a Term; Arg. 2 
oh Mod. 174. in Cale ot Loyd v. Langtord, cites Porter v. Sweerman, 
: Mod. 147. Trin. 1653. B. R. 


S. P. Arg. 
in Caſe of Abrabam v. Cunningham, -——Sayu3d, 218. S. P. Arg. in Caſe of Wheatley v. Lane: 


6. One 
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6. One as Executor de ſon Tort brought Wire Factas on Judgment had 
by the Teſtator, and on 120 Nibils, and after Execution, H. as Adi nftra- 
tor brings, Scare Facias on the ſame Judgment, as per Cur. he may, and 
recover the Money ail over again, as by Twitden hath been betore 15 
Car. 1. and the Party is left to his Remedy againſt the pretended Exe— 
cution. Keb. 420, 421. pl. 140. Mich. 14 Car. 2. B. R. Harriſon v. 
Vandi beck. : i ' 

7. It has been divers Times held, that where there is a right Execy- 
ur, and yet another does adminiſter by Wrong, it is at the Election of 
Creditors, either to ſue them jorntly together, or one or both of them ſe- 
verally, and by himſelt; But if where Adminiſtration is committed an— 
other alſo adminiſters by Wrong, theſe cannot he ſucd together as 
Adminiſtrators 3 for though one may be an Executor by Uſurpation or 
Wrong, yet none can come to be an Adminiſtrator by Wrong, ſince 
no other but ſuch as receives that Power from the Ordinary can ſo be; 
therefore in that Caſe there is a Neceſſity of ſuing him a- part and by 
himſelf, (who ſo uſurpeth Adminiſtration) by the Name of an Executor. 
Went. Ott. Ex. 197. 

g. Waſte lies againſt an Executor de ſon Tort of a Term. 3 Mod. 93. 3 Lev. 35. 
Hill. 1 Jac. 2. B. R. Mayor of Norwich v. Johnſon. 5 8 in 1 

„ 11e 


according]y. Comb. 7. S. C. and Judgment in C. B. affirmed in B R. —— 2 Show. 457 
pl, 423, 8. C. and Judgment athrmed. . 


9. If Executor de ſon Tort gets 300 l. of the Teſtator's Goods, 
and pays it duly to a juſt Creditor, there the lawtul Executor, in my 
Opinion, ſhall not even maintain rover againſt a wrongtul Executor, 
becauſe it is a good Payment, and no Prejudice to the Executor; Per 
Holt Ch. J. 12 Mod. 472. Paſch. 13 W. 3. in Caſe of Parker v. 
Kett. 


(F. a. 4) Executor de ſon Tort. 
Pleadings by or againſt him. 


1 N Overſeer or Conductor, or he that has only Letters ad Colli- Where no 
gend, viz. to get and keep the Goods in Satety, and he that *9miniltring 


inter medales by Virtue of a Will truly made, but controlled by a later Mill f. Shea 


| f . f ; feſled, ſuch 
after found and proved, may free himſelt from being Executor of his a Traveric 


own Wrong, by ſpecial pleading how and in what Right he inter- of not ad- 
meddled, and traver/ing his adimtuiſtring in other Manner. D. 166. b. miniſtring 


1. 11. Bj in other 
pl. 11. Hill. 1 Eliz. Stokes v. Porter. Manner is 


diſſonant, 
and not legal. Went. Off Ex. 173.— Mo, 14. pl. 53. Mich. 5&6 P. & M. the S. C. bat >, P. 
does not appear. And. 11. pl. 23. S. C. but 8. P. does not appcar. 


3 But where a Man claims Title or Intereſt in the Goods as by the 
ft of Teftator in his Lite, He ſhall not traverſe without that that he 


adminiſtred any other Goods or in any other Manner, but 42% hoc 


that be adminſter'd as Executor. D. 167. a. pl. 11. Hill. 1 Eliz, in 
Caſe of Stokes v. Porter. 
3. It Executor de ſon Tort pleads Plene Auminiſtravit to an Action 
of Hebt brought againſt him, it he can prove that he himſelf admini/tred 
art, and the Admim/trator the Rejidue, the fame is good Evidence to 
maintain 
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maintain his Iſſue, Per Drew Serjeant, which Periam J. ſeem'g , 
grant; But by him a righttul Executor who intermeddles and = 
refuſes, upon which Adminiſtration is granted cannot plead ſo, 0. 
ſuch Adminiſtration is not well granted. Le. 155. pl. 215. Tris 
32 Eliz. C. B. in Caſe of Hawkins v. Lawes. 

.4. In Debt againſt J. S. as Executor he pleads Ne unques Executor 
The Verdict found that Adminiſtration of the Goods ot the Teſti; 
was committed to the Wife of the Defendant, and that fhe is dead, and . 
detained bonam Partem of the Goods and ſola them. It was moved that 
this Verdict was void tor Uncertainty ; For bonam Partem is alroge. 
ther uncertain; but it was held well enough; For if he detain 2, 
Part it makes him Executor de ſon Tort &c. and Judgment tor the 
Plaintiff, Cro. Eliz. 442. pl. 27. Hill. 38 Eliz. B. R. Anon, 

8 op pre. F. It Executor de fon Tort be ſued with a rightful! Executor in one an 
186 Ars e ſame Writ, the Executor de fon 'Tort ſhall not by this Plea prejy. 
in 8. C, dice the rightful Executor; Per the Chief Juſtice, Brownl. 75 

Trin. 10 Jac. in Caſe of Lany v. Aldren, 
6. In Action againſt ſuch Executor he is not to be diſtinguiſ}'4 
by Name from the right Executor, but muſt be ſued generally by te 
Name of Fxecutor of the laſt Will aud Teſtament ot the Deceaſed, and 
then it he will deny himſelf ſo to be, he mult plead, That he neither i; 
Exccutor, nor hath adminiſtred as Executor ; and then the Plaintiff mut 
prove that he hath adminiſtred in ſome ſuch or the like Sort as alvre. 

: laid. Went. Olf. Ex. 176. 177. 

R 7. M. the Mother poſſeſſed herſelf of the God's of the Inteftate, i; 
5 Eecutrix de fon Tort, and ſells them by Aſſent and Direction of F. her Sun, 
brought atterwards F. 70k out Adminiſtration, and paid the Debts as far as th: 
againit her Perſonal Effate did amount unto, being to the Value of what M. received, 
oO — and of all which the Inteſtate died poſſeſſed ; then one of the Creditors 
tor had Fully ſued M. as Executor de ſon Tort, and upon Plene Adminiſtravit pleaded, 
adminiſtred 4/ this Matter was found Specially ; and adjudged by all the Barons, 
all in Debts, That ſhe was not liable to the Suit of the Creditor, becauſe it wa 
peradventure brought after Adminiſtration granted to J. her Son, and in ſuch Cle 
3 eo ſhe is chargeable to him, and not to the Creditors ; for it the ſhould, 
otherwiſe; ſhe might be doubly charged, which is unreafonable, eſpecially lince 
For by tak- the Adminiſtrator had paid ro the Value of the Eſtate Cro. Car, 


89 _ A 88. pl. to. Mich. 3 Car. in Scacc. Whitmore v. Porter. 
OOQS IN 
her Hands ſhe 1s chargeable for them as Executrix de ſon Tort till ſhe ſatisfies the true Adminiſtrator 


for them, or that ſhe ſatisfies for the true Debt to the Value,; And Judgment for the Defendant, Crv. 
C. 89. Mich, 3 Car. in Caſe of Whitmore v. Porter S, C. 


8. The Plaintiff declared againſt R. the Defendant as Executor, who 
pleadea that Teftator made his Will, and that he ſuſcepto ſuper ſe onen 
Zeſtamenti præu' &c. did pay ſeveral Sums due on Specialties, and tha 
there was a Debt owing by the Teftator to the Defendant's Wife, and tha: 
he retained ſo much ot the Teſtator's Goods to ſatisfy that Debt, 4% 
that he had as other Aſſets ; The Plaintiff demurred, becauſe tor aught 
appears the Detendant was Executor de fon Torr, and it ſo he cannot 
retain. The Plainniff's naming him in his Declaration (Executor of 
the Teſtament of &c.) will not help him, tor he cannot declare 
againſt him any other Way, And of that Opinion was all che Court, 
and adjudg'd accordingly for the Plaintiſt. x Mod. 208. pl. 35: 
Trin. 27 Car. 2. C. B. Atkinſon v. Rawſon, 

9. A Creditor of the Inteſtate brought Action againſt Executor de fo! 
Tort and obtained judgment, and the Goods were taken in Execution. 
Per North Ch, J. this is a good Diſc harge againf anther Creditor that 
ſhould ſue him, to whom he might plead Reins enter 14.:44s, but it 15 

no 
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— 


ao Diſcharge 43ainft an Aqdminiſtrater ; tor Men mutt not be incouraged 
o meddle with a Perſonal Eſtate without Kight, but to prevent the 
Miſchiet where there is Conteſt about the Adminittration to the Fntet- 
care, a Man may procure ot the Ordinary Letters ad Colligendum, Vent. 
349. Trin. 32 Car. 2. B. R. Anon. | | 

10. An Executor de fon Tort poſſeſſed himſelt of the Goods &c. 
A Creditor of the Inteſtate get Fudgient againſt him and rok the Goods in 
Execution, againſt whom the rig, Adinimſtrator vrought an Action of 
Trover for the ſame Cvods : North Ch J. held that zhe /aid Execution 
aud not diſcharge him of the Action of Trover , It might be a good Dit- 
charge againſt any other Creditor ot the Inteſtate, and he might plead 
Riens enter mai us, but not againft the righttul Adminiſtrator; tor 
Men mult not meddle with the Perſonal Eitate of others without an 
Right. 1 Vent. 349. 32 Car. 2. at Niſi Prius at Guild-hall. Anon. 

11. If Executor de ſon Tort deliver the Goods to the Adminiſtrator 
before Action brought, he may plead Plene Adminiitravic. Farr. 31. 

Trin. 1 Ann. B. R. Anon. 

12. Where Trover is brought by a rightful Executor or Adminiſtra— 
tor againſt an Executor de ſon Tort, he cannot plead Payment of Debts t 
the Value Cc. or that he hath given the Goods in Satisfaion of the 
Debts ; Becauſe no Man ought to obtrude himſelſ upon the Office of 
another; Nevertheleſs upon the general 1//ue ſuch Payments ſhall be re- 
upd in Damages, Per Holt Ch. J. Carth. 104. Hill. 2 W. & M. 
in B. R. in Caſe ot Whitehall v. Squire. 

13. But in an Action by a Creditor againſt an Executor de ſon Tort, Keb 285. 
he may plead Plene Adminiſtravit to an Atiion brought by a Creditor, cites the 
and may give in Evidence Payment of juſt Debts to others; But in Acti- Cate of Tell 
on by a rightful Executor or Adminiſtrator he cannot plead fo ; Per Holt“ Long. 
Ch. J. Carch, 104. Hill, 2 W. & M. in B. K. in Cate ot W hite- 
hall v. Squire. 


3 — 


(G. a) What ſhall be ſaid Aſſets. 


„ IF a an enfeoik another upon Condition that he ſhall ſell the * Firzh. 
Land, and expend the Money tor his Soul cc. thts ſhall not be Exccutors, 


Aſſets after the Ocath of the Feoffor where rhe lame Feotice is kl, ces 


made Executor. * 2 I), 4. 21. b. Oubltatur + 3 Þ. 6. 3. b. -1 8 3 
225. as adjudged. S. C. cited Arg. . 2 


2. But if a Man makes J. S. Executor, and after enfeoffs him to Br. Aſſets 
ſell the Laud and diſtribute the Monies for his Soul, and after dies. enter mains, 


and after he lells, theſe Yonies ſhall be Allets. 3 H. 6. 3. b. cle 


Fitzh. Exc. 
cutors, pl. 1. 


3. So ifa Man deviſes Land to J. S. to be ſold, and to diſtribute Br. Affe, 
the Money tor his Soul, anD at the ſame Time makes him Executor enter mans, 
and dies, and after he tells, theſe Bomes ſhall be Allets though! & <*® 


they never were in the Hands ot the Teſtator. 3 0. 6. 3. Firth. Ex- 
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Mm m 4 It 


one oft —— — - 


% 1 
17:58 
4 
' .. 
45 
14 
* 1 
4 
* 
. 

\ 
* * 

N * 

., 
* 
17 
= 

ol 
4 . 

id 8 
: 2 
„ 
1 „ 

| * 
* My 
4 ix 
4 3% 
| 4x 
£18 
i ” 
1 — 
1 
vn 
e * 

ol 76 
4 
* * 

ö 4 
; 
+4 485] 

15 

4 

, 4 

: 
ibs 
wn 
5 

LAS | 
Wy . 

q 3 
[7 

N 184 

1 

a 
iT. 9 

9 
U 5 * 

"oh . 
: | 
iT 
ea 
1 * 

I 
"I. 

4 „ 

: 

1 
wt. 
N 
* 
i 

7 
1 f 
ä 
: 
mny 
Fl 
t 
1 

” 


— 
= —— D 
z. Dao — 


„„ 
22 KK SS —„ 22 
. 


— 


_— 


— 3 2 


r 
« « 


- r : — > - — 
= 52 — — * * Py g - 
— RENO —— oo <-Y - 
A ; - : : 
: * 


E * 2 FD - 
— — ls Eee ˙ —üꝗ—ͤ 


r 


44 _ 
_— a _ 


— 


— * 1 
= a —— 


- . 
* = CI $44» 
9 


— —— . „ „ — — 


226 Executors. 


— 


$ P. though 4. Ik Executor recovers Damages in Treſpaſs de Bonis Aſportatis 
ness in Vica Ceſtatoris, this ſhall be Aſſets becaule he recovers it ag Ex 


net the 

(Goods of ecutor. 3 i). 6, 3. b. 

the Deceas'd | 

ar the "Time of his Death; and if they find more than Aſſets this is a good Verdict. Br. Afr, en 

mains, pl. 2. cites 8 C. S.C cited Le. 225, in pl. 306. enter 
Though an Ob igation ſhall not be Aſſets in the Hands of the Executor before the Recovery 

yer becauſe he may gain Benefit from it it ſhall be valuable, and therefore if an Obligation be 15 

trom the Teftator, the Exccutors ſhall have Treſpaſs by the Statute 4 E. 3. to recover Dan 

wich ſhall be Attets. Sav. 119. pl. 188. 29 Eliz per Cur, obiter, es 


Roll Rep. $5. If an Executor recovers as Executor Things in Chancery by 
$6: 00.32 Equity, theſe Things lo recovered ſhall be allets. Trin. 12 Ja. 43, 
ws adjudged Adzüdged, Harwood ag ais, Wrayaam Tin. 12 Jad. B. N. per 
—rownl. Culkxlam. 

76, 77. Har- 

cock v. Wrerham, S. C. and held to be Aſſets. 
S. C&S S P. agreed per omnes. 


Mo. 8 58. pl. 1178. Harecourt v. Wrenham, 


If Land- are 6. Ik a Man deviſes Land to be fold by J. S. for Payment of bis 
devis 10®*- Debts and Legacies, and makes J. S. his Executor and dies, the Mo. 


ecutrs for 


thee Years hey made by J. S. upon the Sale of the Land ſhall be Aﬀets in hig 


b {)ands, Ur. 17 Ta, B. per Dobart. 

of Debrs, 

this is Aſſets in the Executor's Hands; bur if I deviſe my Land to be fold for Payment of my Deb's 
it is no Aſlets before it is fold. Brownl. 34. Paſch. 14 Jac. 2 Brownl. 46. S. P. bee 
when fold the Money is Aflets at Common Law without going into Chancery; Per T wiſten l. 
Lev. 224. Mich. 19 Car, 2. Dethick v. Caravan, alias, Curwin, — Ibid. 225. Arg. S. P. in Caſe of 
Alexander v. Greſham, and cires D. 264, —— Hardr, 405. Paſch. 17 Car. 2. in the Exchequer, Bur. 
well and Salter v. Corrant, 8. P. 


7. ut otherwile it is where the Land is deviſed to be fold by 
the Executor and others, far there the Money ſhall not be Aſſets ; 
For they are not truſted with itt as Executors. Jbtd, Per Ho. 


bart. 
Br. Aſſets 8. If Executor delivers Goods ro Merchandize, the Profit of this 


ene ſhall be to the Ule ofthe Teſtator. 18 Þ, 6. 4. 


Cres S. 


dat not 8 b. —— S. P. and they ſhall be as Aﬀers, and he cannot plead Plene Adminiſtravit 3s 
long 45 he has this Increaſe in his Hands; Per Babington. Br. Executor, pl. 162. cites 11 H. 6. 33. 
r. Aﬀers enter mains, pl 9 cites S. C. | 

It Exccutor makes Gain of the Teftator's Money, ſuch Gain ſhall be Aſſets. Brownl. 79, Hill, 
{1 Jac. in Caſe of Harcock v. W renham, 


G brought 9. Ik a Man deviſe Land held in Socage to be fold by his Execu- 
Debt upon tor, and that the Montes thereot ariſing ſhall be diſpoted in Lege- 
3 cies {| ecially expreſſed in the fame Mill, ik the Executor after 913 
ebnen. Death ſells the Land for Boney, the Honey ſhall be Aſſets in his 


Executor, 

4d the Caſe Hands to the Legacy. D. 9 Eltz. 264. 41. per Cur. 

was, that | 
the Teſtacor of A. by his Will did appoint certain Lands, and named which, ſhould be fold by his 
Lxccutors, and Monies thereof ariſing diſtributed among his Daughters when they have accomplifh- 
cd their Ages of 21 Years. The Lands are fold The Queftion was, it the Momtes thereof, berg 
in the Hands of the Executors until the full Age of the Daughters, ſhall be Aſſets to pay the Deb, 
of the Teltator ? And by the clear Opinion of the whole Court the ſame ſhall be Aſſets, for that 1018 
Money is limited to a ſpecial Uſe. Le. 87 pl. 107. Mich. 29 & 30 Eliz, C. B. Germy's Cale. 
4 Le. $2. pl. 194. 8 C. in totidem Verdis. 2 Le. 119. pl. 163. Gering's Caſe, 5. C. in totidem 
Verbis, but adds a Quære of this Cale; For it was afterwards reſolved in another Cale, that the M. 
nies in the like Caſe remaining in their Hands ſhould be Aſſets. 


All. 21.8. C. 10. So if a Deviſe be of ſuch Land to his Executor upon Conditi- 


bur. ©. . on to fell it, and that the Montes accruing thereupon, and aiſo wit? 


ly appear. 


_ a» IV 
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vis Perſonal Eitate to pay his Debts, and by the fame Well gives 
power to the Executors to ſell it accardingly tc. and after the Exe⸗ 
cutors ſell it accordingly, the Yonies received upon the Sale (hall 
be Allets to the Debts; Adzudged upon a ſpecial Verdict, Trin. 
23 Car. B. NR. Shaw againſt Huntley. Tłinn. 21 Car. Rot. 321. 
on. 
TO Tf Decbtec dies Inteſtate, and the Ordinary commits Admi- 
nitration to Debtor, by which the Oebt is extinct, pet this (hall be 
I\rts in his hands. Trin. 7 Ja. B. per Ctirtam agreed, For 
the Ordinary has no Power to diſcharge the Debt. 
12. If the Debtee makes the Debtor and a Stranger Executors, b 
which the Debt ts cxtinc> in the Hands of the Oebtor, yet this ſhall be 
aſſets in his Hands to the Ocbts ; For this is cxtinct but by the 
will, 8 E. 4 3. Dl. C. 185. Wndward againſt Darcy. | 
13. So if Debree makes Debtor Executor and dies, by which the NADL 
Debt 1s * extinct in the Hands of the Debtor. yet this ſhall be 96 e 
ſets becauſe it is extinct but by the Will. Held Trin. Ja. B. Jr. 
Holyaay againſt Boas. | is not ex- 


tinct though 
Yeiv; 160. Mich. 


33300000 


— 


the Action is gone; for it ſhall be Aſſets. Mo. 50%. Arg. cites 4 E. 6. 
Jac. B. R. Fiud v. Ramſey, S. P. held accordingly. 


14. Tf the Teftator was indebted to the King in 131, and the King 
ſciles the Goods of the Teſtator in the Hands of the Erecutor for 
the ſatd Debt, and alter the Executor pays the 13 l. and has the 
Goods re-delivered, the Value of the Goods over the Sum Of 131, 
gal be Aﬀets to other Oebts. 17 E. 3. 26. b. admitted by 

ue. ; : 

15. Jfa Man makes A. his Exccutor during the Minority of B. lob. 6; 
and makes B. Executor atrer bis tull Age, and aiter B. comes to 255. pf 349. 
tuil Age, and takes upon him the Executorthip of the Will, the s. © bur 
Goods ot the Teſtator which are in Specie in the Hands of A. after not exactly 
the Executorſhip ot B are Aſſets in the Hands of B. though B. 
never had any Poſſeſſion of them; for he may have Trover and 
Converſion tor them againſt him. Trin. 17 Ja. B. per Curiam, 

Chanaler againſt Tomſon. 

16. Ita Man has a Term as Executor and purchaſes the Franktenement S. P. and if 
&c. the Leaſe is not extinct as to be Aſſets, but it ſeems it thall be it Mil be 
extinct as to the Executor of the Purchaſor to have it as a Term. Br. ad, Ks 
Executors, pl. 174. Cites 43 E. 3. 27, 28. > Devaftavir 


ad ultimum. 
Br. Extinguiſhment, pl. 57. cites S. C. — Br. Extinguiſhment, pl. 54. the Leaſe againſt the Execu- 
tor ſhall be Aſſets; Per Hales. | | 


17. It a Feme Executrix takes Baron, and the Fzme ſells the Goods Br. Proper- 
and redeems them, yet theſe ſhall remain as Aſſets; Per Newton. Bur J Pl. 59. 
Brook ſays Quzre inde ; For it ſeems that they ſhall not if they are 13 
ſold Bona Fide; for they do not remain now as the Goods of the Teſ- rg * 


tator, but as Goods altered and changed in Property. Br. Excecucors, H. 6. 4 but 
pl. 150. Cites 18 H. 6. 4. Brooke ſays 


| it teems to 
him that the Money ſhall be Aſſets, but not the Goods; for the Property is changed without Fort to 
any, 


18. It a Man be indebted in 201. to the Teſtator, this ſhall not charge 


the Executor as Aſſets &c. This is in Action and not in Poſſellion. 
Br, Executor, pl. 112. cites 8 E. 4. 3. Per Needham. 
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28 Exccutors. 

4 4. 

— i — — —— cn 2 7 8 5 ; : — — 
. U 19. Adwaſy may be Atiets in the Hands of an Executor. II 
ehe 204. 1a Cafe of London v. the Collegiate Church ot Southwell. | 
itt Forme i 
con, Þo. 23, cre '«H 9..39-B:.0 r 2 Roll 114 1.— But a Preſentation to 3 


Church aftually void ſhall not be accounted Aﬀſets, K. S. L. 127. cites Went. OtF, Ex. cap. 6 


Rr Fxecu— 


[ 1 al 0. 
4 12 5 3 


See F- 
topulſh- 
meu, ( A) 
pl. % anc 
the Notes 
there. 


Cired 1 Rep. 


908. b. in 
Shen. 8 


Caſe. 


Where 
Land is g iv 
en to A for 
Life, and 
cight Mears 
atlrer to his 
Fxecmors 
or Aihigns, 
or Heirs, 


20 Nore per Fitzh. for clear Law, That where a Man is indet;e4 in 
40 J. to une, aad 301, to another, aud dies, and has only 401. and 35 
Fxecutors or Adminiſtrators agree tut the one Creditor of 40 J. fer Joy 
and has Acquittance of the 40 J. yet ?he 30 J. Refdue in his Hang. 


ſhall be Ailſf.ts in his Hands. Br. Atfets enter mains, pl. x, cites 


27 HH. 8. 8. | 

2 t. It two have a Leaſe fer Nears as Executors of J. S. and they Pay. 
chaſe the lee , Fee the Leaſe is extinct, and yet they 11,411 be 
charged thereby as Alters, Br. Leaſes, pl. 63 cites 4 E. 6. 

22 Brook Jays, It ſeems reaſonable that the Executor thall be chars. 
ed with ſo much «s their Ieſtator Jends, or upon a Pledge pledges A 
the Teſtator in his Life; Vor when the Owner redeems his Pledge of the 
Execuror the St which the F xecutor received by the ReGeihtion ſhall 4. 
/ltſcts in his Hands. Br. Alters enter mains, pl. 12. 

23 It Money is brought iato the Preregaiive Court, and there deli pere 
to the Exccutor as due to the Teftator, and preſently after in the ſam? Court 
by Order there, and the ſame Day, he pays it ro the Creditor of the Tel. 
tutor, and atter ſuch Payment, and upon the ſame Day another takes cu. 
a Writ, upon Plene Adunniſtravit pieaded, this Money will be taken 
to be Atters, though perinup- »; /pecial Pleading the Defendant must. 
have been auled. Dy. 209. fl. 6. Mich 3 & 4 Eliz. | 

25. A covenants i mote 1.011 tor Tears to B. Before the Leaſe made 
B. dies, and the Lesſe 15 wr ir to hrs Executors, though the Term fit 
commenc'd in the Execators , v." lace the Covenant with B. was the 
Cauſe of making the Leate tec #xecutors, the Term is Aſſets in the 
Hands of the Exccutors as wei: us it it had been made to the Teſtator 
hiniſell. Pl. C 284 a. T:i». 6 Eliz, Chapman's Caſe. 

26. Leaſe for Tears on C0441 in to be void on non Payment of Rert, 
the Condition is broken, and ten Leſſee dies, it is not Aſſets in the 
Hands ot the Executor. 2 Le, 143. pl. 178. 13 Eliz. In the Exche- 
quer, in Sir Moi! Finch's Cafe. 

290. Leaſe for Life ſo as after his Deceaſe the Land remain to hi; 
Executors for eight Years, alter the Deceaſe of Leſſee for Lite the Exc- 
cutors have the Term as Exccutors to the Uſe of Teſtator, and ſo al. 
ſets. Per Manwood J. but per Dyer it is not Affets; For though cli 
Executors have the fame Term by Purchaſe, yet they have it as Exe- 
cutois. For that is a good Name ot Purchaſe, which Harper J. grait- 
ed, and that 17 E. 3. 29. doth nor prove the fame. 3 Le. 21. pl. 49. 


all is in the Hill. 14 Eliz. in Cranmer's Caſe. 


Leflee, for 


all 1s as one Gift; but where it is to A. for Life, and after his Deceaſe the Remainder to his Execu— 
tors, it is not Aſſets in their Bands, nor if he dies Inteſtate ſhall his Adminiſtrator have it, and thete- 
fore the Executors have it by Purchale. Per Dyer Ch. J. 3 Le. 23. Ibid, 


28. A Stranger was bound to the 'Teſtator in 1001. for Performa 
5 Covenants, which were broken, tor which the Executors brought 
ebt upon the Obligation, depending which Suit, both Parties ſubmi- 
ted thenijclves to the Arlitrament of A. and B. who awarded, That it 
Obligor ſbeuld pay to the Executors nol. in full Satisfaction &c. and that 
the Hxecutors ſhould releaſe &c. which was done accordingly. And it 
was agreed by the Court, That by the Releaſe it thall be taken in 
Judgment 


FE xecutors. 


— ———— 


— 


— 


judgment of Law, That the Executors have Aſſets to the Value of 
the whole 100 I. and although the Executors were compelled by the 
Award to make the Releaſe; yet it was their own Act to ſubmit them— 
ſelves to the Arbitrament. 3 Le. 53. pl. 779. Mich. 15 Eliz. C. B. 
non. 
4 28. Goods diſtrained and impounded are not Aſſets to charge an Execu- 
tor. Adjudg'd. Cro. E. 23. pl. 8. Mich. 25 Elis. C. R. Anon. 
29. A. by Deed limits a Term to his FExecutors for 20 Nears, this; Le. 23. 
ſhall not be Aſſets in their Hands, 2 Le. 7. pl. 9. 16 Eliz. C. B. in Ver Dyer 


WTF, and Harper 
Cranmer's Cale. Jultices, 
a _ againlt 
Manwood J. in Cranmer's Calc. 


20. Dogs are not Aſſets. Arg. Ow. 94. Trin. 3o Eliz. 

31. A. ſeiſed in Fee made a Leaſe of Land and Implements for Years 
rendring Rent to A. and his Heirs and Ans; But alter A's Death his 
Executors recetv'd the Rent for ſome Time, yet this is not Allets. See 
Trial (B. g) pl. 3. and D. 20 Eliz. 361. 15. 

32. If a Man leaſes tor Years, and the FExecntor of the Leſſee ſurrenders 
this Leaſe, this ſhall be Aiſets, though to tome Reſpects the Term is 
extinct. 1 Rep. 87. b. Paich, 22 Eliz. by Walmſley J. in Corbet's 
Caſe. 

23. Debt againſt an Executor who pleads he had Riens en ſes mains 
but certain Goods diſtrained and impounded, it was adjudged to be no 
Allets to charge him. Cro. E. 23. pl. 8. Mich. 25 Eliz. C. B. Anon. 

34. A. ſeiſed of Land in Fee deviſed it to B. for 31 Tears for Payment 
o Debts c. and makes B. Exacutor. Afterwards during the 31 Years 
the Fee deſcends on B. Though by Deſcent of the Inheritance the Term 
is merg'd as to himſelt, yer it is in Eile as to Creditors and Legatees, 
and ſhall be Aſſets in his Hands; Per Clerk J. 3 Le. 112 pl. 159. 

_ 26 Eliz. in the Exchequer, Vincent Lee's Cale, alias, Lee v. 
ee. 

35. Infant Executor at his full Age releaſes to his Adminiſtrators duran- Godb. 29. 
te minore ætate, who had Aſſets of 6001. in their Hands, all Actions; Pl., 39. Kitt- 
This 6001. is now Aſſets in his Hands, and liable to pay the Teſtator's & Ss 
Debts; For the Law preſumes that he received fo much as he releaſes, judged ac- 
and Judgment for the Plaintiff. Cro. E. 43. pl. 3. Mich. 2) & 28 cordingly. 
Eliz, C. B. Brightman v. Keighley. 4 Le. 102. 


b pl. 209. 
Kightley v. Kightley, S. C adjudged accordingly. — And. 138. pl. 189. Veghelman v. Kighley, 
d. C. adjudged, 


36. If Treſpaſs be done to the Teſtator by taking his Goods and he dies, 
and the Executors releaſe all Actions, the ſame is Aſſets; becauſe it might be 
proved to the Jury, that it they had not releaſed, but had brought Ac- 
tion of Treſpaſs De Bonis Aſportatis in Vita Teſtatoris, they might 
have recovered Damages which would have ſatisfied the Debts or Legacies 
of the Teſtator, and theretore thall be Atlers ; Per Periam J. w en 
Rhodes agreed. 4 Le. 103. in pl. 209. Mich. 2) Eliz. C. B. in Caſe 
ol Kightley v. Kightley. < p 
. "I 22 S8. P per 
37. It an Executor re/caſes an Account, and it is not certain what he pia 
ſlall recover, it is nut Aſtets; but il it can appear or be proved that Rhodes |. 
lo much was due it is Aſlets ; For the Law preſumes he has received 4 Le..10z. 
ſo much as he does releate; Per Periam J. and Judgment pro Quer'. Few oh 
Co. E. 43. pl. 3. Mich. 27 & 28 Eliz. C. B. Brightman v. Kelghuey, Els 6. n 


Kiphtley v. Kiphtley, S. C. If an Executor releaſtes a Debt, or diſchirges one in Execution, 
1. ſhall be accunnted in Law Aſleis a> recched; Per Eebart Ch. J. Hob. 5y. — Ibid. 66. S. C. per 


Fovart 8 . F 
Nun 38. It 
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So if A. had 3. It the Teſtator mortgapes a Term and dies, and the Executors ye. 


1 7 wel deem it with their own Moumes, the ſaid Leate will be Atfers in their 
9 174 . . \ x 
3 Hands tor fo much as the {ame is worth above the Sum which the, 
Chu: ro hand paid for the Redemption ot it; Per Periam J. Le. 155. pl. 215 
kim and Trin. 32 Eliz. C. B. in Caſe of Hawkins v. Lawes. 


hi. Heirs, 

and mortgaged it for 09 Years if the three Lives live ſo * and died, the Mortgage being forte. 
ed . This mortgaged Term, (which would not have been Aﬀets at Law) was decreed to be {14 * 
ment of Debrs. 2 Vern. 54. Arg. cites it as decreed in Ld. Nottingham's Time, in Tooks', 


0 * ſe. 


39 fa Man is indebted by Obligation in 1001, to 4 Teftator, this 

Obligation is not Aſſets in the Hands of the Executors until it be recovered 

by them, becauſe it is but a Choſe en Action; But if in ſuch Cale the 

Executor releaſes the Debt, now he has determined rhe Action, and has 

made it Aflers in his Hands to the whole Value of the Bond. Ow 36 

Mich. 15 Eliz. Anon. ; 

Ov. 59. 40. By Recovery in OQuare Impedit for a Diſturbance made to their 
d. C & S P. Teſtator the Executors thall recover Damages, which ſhall be Aſſets 
per Curiam and as an Ademuſon is Aſſets in the Heir, fo a Preſentment thall be E. 


5 k.xecutors. Savil. 119. pl. 137. Paſch. 29 Eliz. Smallwood v. Biſhop 
Aſſets lately of Coventry and Marſh, 


in the Houſe N : 
of Lords» and ſoa Dectee in Chancery affirmed ; Arg. Gibb. 251, 


Noy 67. 41. The Oncen was indebted to A. in 1001. for Goods delivered in- 
Endenne v. to the Tower, for which Money A. took a Debenture from the Queen 
hg in the Name of F. S. and afterwards made B. his Executor and died, B, 
greed that procured F. F. to releaſe and ſurrender the former Debenture to the Queen, 
it was not and took a new Debenture from the Queen tor the ſaid 1001. to himſelf, 
Aſſets in It was held that this was no Devaſtavit in the Hands of B. the Execu- 


5 tor, but it had been otherwiſe if the firſt Debenture had been taken in 


was only of As Own Name, for then it had been a Devaſtavit by the Executor, 
Truſt and Goldsb. 115. Mich. 40 Eliz. C. B. Eveling v. Leveſon. 


Confidence : 
between A. and J. S. and there is no Remedy but in Chancery, 


42. If an Executor has a Leaſe for Years of Land of the Value rf 
20 J. per Ann. rendring 10 J. Rent per Ann, it is Aſſets in his Hands 
only tor 1o1. over and above the Rent, Cro. E. 712. pl. 35. Mich. 
41 & 42 Eliz. C. B. in Caſe of Body v. Hargrave. 
Tf ſuch 43. Goods wrongfully taken from Kxecutor or Adminiſtrator are Aſſets, 
Ty _ becauſe they may take them again, but Goods taken from Teſtator are 
Aman gut not; Per Warburton, Ow. 132. Hill. 43 Eliz, in Caſe of Bethell v. 
if by Ene- Stanhope. 
het Ded and take Goods or Cattle near the Sea Coaſt, it ſeems that the Executor is no! 
chargeable. Went, Off. Ex. 112. 


6 Rep. 46. 44. Aſſets in Ireland are Aſſets in England ; and Judgment accord» 
344 40 ingly by three Juſtices, contra Walmſley, Cro. J. 55. pl. 28. Mich. 


reſolv'd, 2 Jac. C. B. Richardſon v. Dowell. 
that if the 


Executor has Goods of the Teſtator in any Part of the World he ſhall be charg'd in reſpect of then 
———8. C. cited Hardr. 64. 


45. l 


„ 


— 


5. It ſhall not be 7atended that an Executor has ſpecial Aſſets (us Mo- 
ney received tor Lands devited to be fold tor Payment ot Debts or 
Damages recovered in Treſpaſs tor Goods taken away in the Lite of 
the Teſtator &c.) unleſs it be ſpecially thewn, Cro. J. 132. pl. 4. 
Mich. 4 Jac. B. R. Gewen v. Roll and Nable. 
5. Goods taken away wiongfully by a Stranger before the Adminiſs In Teſtator's 
tration ſhall not be Aſlets in the Hands of the Adminiſtrator till they Life. time 


are recovered, or Damages for them. Hob. 49. pl. 54. cites Tin. © ns they 
11 Jac. Keble v. Keble and Osbaſton. 


never were 
but a Choſe 


en Action 
to the Executor or Adminiſtrator are not Aſſets till recovered, Cro. E. $10, pl. 16. Hill. 43 Eliz. 
C B. in Caſe of Bethel v. Stanhope. 


J. Damages recover d by an Executor in all Poſſeſſory Treſpaſſes 6 Mod. 181. 
ſhull be Aſſets in his Hands. Hob. 38. cites Trin. 12 Jac. in Caſe 1. 3 Ann. 


8 B. R. in 
ot Cope v. Lewin. Cafe of 


enkins v. 
Plume. S. P. Le. 225. Arg. cites. 3 H. 6. z. Adminiſtrator brings Das and has 
udgment, Defendant in Execution eſcapes ; Damages recover'd on the Eſcape ſhall be Aſſt. Savil. 
130. Paſch. 36 Eliz. in Scace. Hitchcock v. Skynner, 8. P. Roll Rep. 63. pl. 8. Mich, 12 
Jac. B. R Long v. Winſcomb.— — Damages recover'd may be Aﬀets though never actually 
receiv'd as by being releaſed by Executor. For this amounts to a Receit, and charges the Exccutor 
as to Creditors with the whole Penal Sum, ſuppoſing of a Bond &c. though perhaps the Executor 
receiv*d Part only as the Principal or (ome like Proportion. Went. Off, Ex. 70. Co. Litt. 
124. 2 8. P. Adminiſtrator brings Debt and has Judgment, Defendant in Execu:ion eſcapes, 
Damages recovered on the Eſcap: hail be Aſſets. Sav 130. Paſch. 36 Eliz. in Scacc. Hitchcock 
v. Skinner. S. P. Roll Rep. 63. pl. 8. Mich. 12 Jac. B. KR. Long v. Winſcomb. 


48. If an Executor has a Villein for Tears who purchaſes Lands in 
Fee, and the Executor enters, he thall have the whole Fee Simple, but 
becauſe he had the Villein as Executor it ſhall be Afjers in his Hands, 
Co. Litt. 117. b. 124. a. 

49. It Leaſes for Years, Horſes, Sheep, Plate, or other Cattle be granted 
to A. upon Condition that if A. do not ſuch an Act ſuch a Day &c. the 
Condition is not performed at the Teſtator's Death, nor at the Day ap- 
pointed, now the Chattel is come back to the Executor, and is Aſſets 
in his Hands, Went. Off. Ex. 16. 

50. It an Executor flocks the Land of the Tiſtator (which comes to 
him as being a Leaſe for Years) with his own Sheep or Cattle, this 
thall enure to his own Benefit, for as he is to bear the Loſs by Rot 
or Death, ſo he ought to reap the Advantage; But if the Teſtator's 
Stock be continued upon the Ground, the Gain or Loſs ſhall redour.d to 
the Teſtator's Eſtate ; The like Law if an Executor finding that he 
cannot inſtantly after the Teſtator's Death let the Leaſe at or near the 
Value, ſhall therefore buy Seed-Corn, and hire the Plowing &c. But 
it a long Leaſe worth 1001. per Ann. come to Executors, and no 
Sale is made thereof by the Space of a Year or more, (the Term con- 
tinuing of the ſame Value as at firſt) the 100 l. raiſed in one Year 
ſhall be Aſſets &c. Went. Off. Ex. 83. 84. 

51. It A. covenants with B. to make a Leaſe to him of ſuch and ſuch 
Land by ſuch a Day, and B. died before the Day, and before an) Leaſe 
made A. muſt make the Leaſe to B's Executor, and this ſhall be Atltts 
in his Hands. Went. Off: Ex. 81. cites the Caſe of Chapman 
and Dalton in Queen Elizabeth's "Time, 


42. K 


, 
x 
id 
— 


— — — — 
4 
— 5 - 
„ 5 1 
8 
* * 


— — 


—— ** 


r 


I'xecutors. 


— — oo, —— — — — — — — —— ——w— — 


—— — ——— — 


Nelſ. Chan. 
Rep. 44. 
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Plowd. Com. 
186 in Cate 


52, If a Biſhop hath a Ward fallen and dies, neither the K ing nor the 
Succeſſor, but the Executor ſhall have the Ward, and the Ward ſball 
be Aſſets; So it is oft an Heriot, Relief &c. Co. Litt. 388. a. 

54. It an Executor dies indebted, leaving Goods of a great Value of his 
Te/lator's, theſe Goods are not Aſſets in the Hands of the Exechtor's 
Executor for Payment of the Debts of Executor, but only for Pay ment 
ot the firſt Teſtaror's Debts or Legacies. Went. Off. Ex. 86. 

55. It any defea/ible Efate of the Teſtator's eomes to the Poſleſſion 
of the Executor, and atterwards is evicted, the Loſs ſhall not tall 
upon the Executor. Went. Off. Ex. 113. 114 

56. It Teſtator the Time of his Death had a Ship at Sea in which 
he had much Goods and Merchandizes, which are ca/# away and loſt 
before Arrival, the Executor is not liable. Went. Off. Ex. 114. 

57. Ho of a Stock of Sheep leſt by Teſtator, and being tainted 9977) 
the Rot, and dying ſoon after, the Executor is not liable. Wend. Off 
Ex. 11 

58. 3 for Years in Teftator in ſuch Manner that he might 
diſpoſe of it at his Pleaſure, though it fell not into Poſſeſſion in his Lite. 
time, is doubrleſs Aſſets to the Executor, even whilſt it continues à 
Remainder; Becauſe it is preſently valuable and vendible. Went. 
Off Ex. 82, 83. 

59. It A. aſſume upon good Conſideration to deliver to B 20 Olar- 
ters of Malt Ly 1ſt. of May, or ſo many Load of Coals or Wood &c, 
and it is not perſorm'd in the Lite ot B. bur aſter to his Executor, it 
ſhall be to him as Executor, and ſhall be Aſſets in his Hands as well 
as the Money recover'd in Damages tor Noa Performance ſhould have 
been. Went. Off. Ex. 82. | 

60. It A makes B. Executor, and B. make C. Executor; The Gd! 
o! A. in the Hands of C. ate not liable to 898 had againſt B. 
Nor the Goods of B. in the Hands of C. ſubject to a judgment agaiult 
A. Went. Off. Ex. 137. 

61. It A. be bound tv B. by Bond, Statute or Recognizance for aſ- 
ſurance of Land, and B. dieth and the Land deſcends to the Heir; or be 
it that B. fold the Land to C. and aſſigned to him the Bond, Statute 
&c. the Author thinks that the Extent muſt be ſued out in the Name 
ot the Executor of B. and that which is recover d will be Aſſets in Law 
to charge the Executor; yet in Equity it pertains to the Heir or Allignee, 
Onære, It the Executor meddle not, but only ſuffer his Name to be 
uſed. Went Off Ex. 15. 

62. A Debt due from an Executor to a Teſtator is Aſſets in Equity to 
pay Legacies, 3 Chan. Rep. 89. 21 May 1646. Nichols v. Cham- 

erlain. 


of Woodward v. Darcy, cites 8 E. 4 3. F. tit. Executors 32. Br. 112. 


S C. cited 
2 Vern. 57. 
in Caſe of 
Baden V. 

E. of Pem- 
broke, —— 
Nelſ Chan. 


Rep. 74. 
S. C. de- 


62. In Debt againſt the Defendant as Executor ot T. F. who hat" 
by his Will deviſed Trees to be ſold, and alſo deviſed other Land to vt 
teaſed for Payment of his Debts, and at this Time the Deviſor was Foint- 
tenant with another whom he had trufted and then dies, the Detendant 
ſells the Things fo deviſed, and it was ruled this ſhall be Atlers in 
Law, and the fury found accordingly tor the Plaintiſl. Clay t. 123, 
124. pl. 119. March 16479. 'Topham v. Brown. 

63. A. bequearh'd 50. ro B. and made C Executor and died. C. 
ſold Lands ot his to D. and left 5ool. of the Purchaſe Money in Ds 
Hands. D gave Bond to C. in C's own Name for it; C. made his 
Will, and D. and E. Executors, and died. D and E, invencorie! 
the 500 l. as Part of C's Eſtate; after wards B. obtain'd a Decree again 
the Plaintiff tor 500 l. on this Equity, That that 50 l. was lett 0 


D's Hands with Intent and upon 27% that he ſhould pay it to 8 the 
gutt 
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on declaring that it was not Aſſets of C's Estate. 3 Ch. Rep. FE Hg 


Paich. 13 Car. 2. Jones v. Bradſhay. . J 8 
CP. 1 53. 
|. 199. Paſch. 1661. S. C decreed accordingly. And Sir John Maynard ſaid, That it one ſells 
* and leaves 500 l. of the Purchaſe Money in the Purchior's Hinds, and then gives or appoints 
this * to be paid to a Stranger, and after makes his Will, this Stranger ſhall have the Money, 
| 


and it ſhall not be Aſſets. 


65. Lands were purchaſed to A. but convey'd to A. and B. but B. to 2 Freem. 
take Nothing. A. dies; B. is decreed to convey to the Heirs of A. 1 e 
Theſe Lands being Truſt Lands are no Aſſets in Equity, though the n ; 
Truſt be decreed in Equity. Chan. Cates 12. Trin. 14 Car. 2. Bennet the Anceſ- 


and Brownlow v. Box & al”. tor's Incum- 
brances on 


the Lands were ſo great that the Revenue would not pay the Intereſt, for which Reaſon reſol v'd to 
be no Aſlers in Equity. S. C. cited by Ld. Keeper. Chan, Caſes 128. Paſch. 21 Car 2. in Caſe 
of Prat v. Colt, where it was held that a Truſt of Lands was no Aﬀets, —— 2 Freem Rep. 139. 


pl. 177. $. C. 


66. Delivering up a Bond and taking a ncw Bond to the Executor But at Law 
himſelf with additional Surety is no Converſion in Iguity to charge the it % Re- 


Executor with the Payment of that Money. Chan. Caſes 74. Paſch. 8 
18 Car. 2. Armitage v. Metcalt. a of ſo much 
of the Es- 

tate. Ibid. 


67. If Ceftuy gue Truſt binds himſelf and his Heirs in a Bond, this Nelf. Chan, 
Truſt is not Aſſets to the Heir, though queſtioned in Ld. Chancellor ＋ A 
Hide's Time, but clearly the Tru/t of a Leaſe for Nears is Aſſets to Freem. 
charge an Executor in Equity. 3 Chan, Rep 37. Paſch. 21 Car. 2. Rep. 131. 


in Scacc. in Caſe of the Attorney General v. Sands. pl 657 
S. C. in 
totidem Verbis. But by 29 Car. 2. cap. 3. the Truſt of an Inheritance is made A ſſets at Law, 


but the Truſt of a Term is not, and by a Clauſe where Judgment is obtained againſt the Teftaror, the 
Sheriff may take the Truſt Eſtate in Execution. 2 Vern. 248. pl. 232 Mich. 1691. The King v. 


Ballet. 
Land purchaſed in Truſt was decreed to be Aſſets to pay Judgment's. 2 Chan. Rep. 143. 30 


Car. 2. Grey v. Colvill. 
Whether the Truſt of an Eſtate in Fee deſcended on the Heir is Aſſets in Equity to the Satrisfac- 


tion of a Debt by Bond in which the Heir is bound, dubitatur. Vern. 172. pl. 167. Trin. 35 Car. 2. 
Creed y, Coville. 


68. Fecſf ment of a Manor excepting and reſerving Black- Acre to him- Raym. 207. 
ſelf tor Lite only, Habend' except, before excepted to the Ule of A. 5 een 
in Tail; Reſolv'd there is no Limitation of Ule of Black Acre, ſo it S. C. — 
reſults and deſcends and is Aſſets. 1 Lev, 28. Paſch. 22 Car. 2. natur — 


B. R. Wilſon v. Armorer. And Ibid, 
87. S. C. 


adjornatur, and Ibid. 106. S. C. adjudged that it deſcended, —— 2 Salk. 157, pl. 8 
ed accordingly. ms 3 57, pl. 2. S. C. adjudg 


69. An Eſtate in Fee in the Plantations is a Teſtamentary Thing, 
and Aſlets to pay Debts. 2 Vent. 358. Trin. 22 Car. 2. Noel. v. 
Robinſon, 

70. A Sum of Money given to one to diſpoſe as the Teflator ſhall appoint 
by a Note, who dies without ſuc hi Apporntment, is a good Bequeſt to the 
2 Chan, Caſes 198. Paſch. 23 Car. 2. in Caſe ot Martin v. 

ch, 

71. On a Bill in Canc. to be relieved againſ# the Heir of the Mort- 
gagor for Money received after his Father's Death for a Relenſe of Equity Apt $ 25 
of Redemption. Finch Ld, Keeper conceived this is no Aſſets in Law, Mortgagor 
tO ſatisty a judgment acknowledged by the Mortgagor after the Mort- in Fee was 
Sage and before the Releaſe, being but a bare Right, and being not 1 _y 
Allets in Law, the Releaſe being before the Bill exhibited is no Fraud, 4 died, 
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and the Heir and ſo not Aſſets in Fquity ; Decreed for the Defendant ut duciryr 
J 


1. n AR Mak 
Equip of Verdict tor the Plaintifl. 3 Keb. 307. pl. 49. Paſch. 26 Car 
Redemption, B. K. Freeman v. Taylor. 

it was held, ä 
1ſt. That the Equity of Redemption ſince the Statute of Frauds and Perjuries was Aſſets to a B, 4 
Creditor ; And 2dly, that notwithſtanding the Alienation, yet the Value ſhould be Aſſets in = 
Hands of the Heir. 2 Freem. Rep. 115, pl. 130. Hill, 1690. Anon. Ex Relatione Sir Fra. Wi x 
nington who was Counſel in the Cauſe. 5 


— 


* 
* 


Nelſ. Chan. 52. A Debt due from an Executor to a Teſtator is Aſſets in Equit 
Rep. 44. . = ＋ 9 y 9 
s Cp Pay Legacies. 3 Chan. Rep. 89. 21 May, 1646. Nichols v. Chan. 
C m. 186. berlain. 

in Caſe of 

Wood ard v. Darcy cites 8 E. 4 3. F. tit. Executors 32. Br 112. 


13. Leaſes are Aſſets to pay Debts notwithſtanding the Aſeent of 1/4 
Fx«ecutor to the Devite ot them. Chan. Caſes 157. Hill. 26 & 27 
Car. 2. Chamberlain v. Chamberlain. 
Goods of 14. Gods return'd for an Advantage of a Stranger by Inteſtate ſal] 
other Men not be accounted any Part ol the Inteſtate's Eſtate. 2 Chan. Cuics 


3 ae 233. Mich. 29 Car. 2. Turney v. Dawes and Mo) or. 


cutor ſhall : 
not be Aſlets. 1 127. Cites Went. Off. Ex. Cap. 6. | 


2 Jo. 88. n5. A. takes the Goods of a Teſtator, B. the Executor brings Tron 


oO 


8. — upon which A. and B. come to an Agreement that Executor fvall diſcharge 
N A. and that A ſball pay Huecutor 6501. at a future Day; Per Cur. this 
„ Mod. is not a Devaſtavir, bur atterwards per Sir T. Jones J. it is a Dc 
94 cues or Sale and Converhon to his own Ule by the Acceptance of a new be. 
. nd curity by which he has diſcharged the ancient Right to the Goods 
lays this ei Wb , 'ale ; he d 11 1 10 

and fo it is quaſi a Sale of them and Ailers immediately, though by 
judgment f f f . 7 
was afi-m's his Act the Money is not payable till a future Day, and all the Jut- 
in Dom. tices at another Day agreed that it wes a Diſpoſition, and Judgment 
Proc. accordingly was given pro Quer' per tot. Cur. 2 Lev. 189. Paſch. 


29 Car. 2. Norden v. Lever. 
The Deſen . 76 29 Car 2. Cap. 3 §. 12. An Eflate pur Auter Vie ſhall be deviſalle 
| ahe 8 by a Will, Signed and Subſcribed as by the ſaid Act is directed; and if 
ture was on- ſuch Deviſe be, it ſball be chargeable in the Hands of the Heir, if it cone 
ly in reſpect 0 him by ſpecral Occupancy as Aſſets by Deſcent, elſe it Hall go to the Ka- 


* 


x 8 tors aud be Aſſets in their Hands, 


Eſtate pur Auter Vie Aſſets for Payment of Debts, and for that End only the Adminiſtrator is ma e 
an Occupant, bur in all other reſpects the Quality of the Eſt ue remains the ſame as it were betete 
at common Law Carth. 3-6. Paſch. 5 W. 3. B. R. Oldham v. Pickering Thar it en 
came to the Heirs by Keaton of ſpecial Oc-upancy, it ſhall be in his Hands as Aﬀers by deſcent, that 
js liable ro thoſe Debrs where the Heir is chargeable and thoſe only, but if there was no {pectal 


* Occupant then it ſhall go to the Executors and Adminiſtrators, and they ſhall be in the Room of tlie 


Occupant. and it ſhall be as Aſſers in their Hands for the Payment of Debts; but it is not Aſſets to 
pay Legavies except fu h as are particularly deviſed out of ir, the Statute only havirg made it Aﬀets 
for a particular Intent to pay Creditors, ſo as no Debts appearing in this Cate, the Aum niftrator 1545 
it were the O-cupanrt and ſhall not he compelied ro make Diſtribution. 12 Mod. 103. Mich. 8 W. z. 
Oidham v. Pickering. —— 2 S4.k. $64. 5 C. adjudged accordingly, 


m7. Money due cn a Mcrtgage is Part of the Perſonal Eſtate, and ſhall 
go in Eaſe ol the Lands to pay Debts, Fin. R. 351. Paſch. 30 Car. 2 
Corſellis v. Corte: lis. 
Mo. 236. 78. A. owes B. 200 J. and C. owes A. 6ol. A. makes his Wit: 
2 508. D Executrix, «ho Marrs . Atterwards C. Dies. B. brings Debt ageint 
— E the Wite. Per Curiam the Inter-marriage ot the Wite with the Debtor 
114. pl. 12. Ot the Teſtator is no Devaitavit of the 601. nor is the 601. Ailets in 
S. C. accerd- her Hands. Le. 320. pl. 445 Mich. 30 & 3 Cap. 2 B. R. Croſman 
gly. v. Read. 
59. Rever/icnary Lands purchaſed in the Names of A. and B. after 
the Death of C. who has Eitate tor Lite in the ſaid Lands, was decreed 
to go towards ſatistaction of Judgments, 2 Chan. Rep, 145. 14% 
to Car, 2 Grey v. Colvill. & 1 
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gacies. 2 Freem. Rep. 34 Paſch. 1678. Chamberlaine v. Chamber- 
ine. 
2 81. Cargo of Goods ſent into France amounting to Foo I. to have te- Ibid. 390. 
turns are to be charged as Part ot the perſonal Eitare, though Deten- Trin. 30. 
dants pretend a Gift of them from the Teſtator in his Lite ume. Fin, 8 5 
Rep. 416. Hill. 31. Car. 2. Stubbs v. Stubbs. Gundr) S. F. 
92. M. poſſeſſed of a long Term ot Years having iſſue a Son 
and three Daughters, makes his will, and dzvi/es his Chatte! Leaſes to 
his Son, and if that Son die before Marriage or after Marriage without 
Iſue, that then they ſhould go to the Daughters. The Son marries and 
Dies without Iſſue, the Daughters his Executrixes againſt whom an 
Action of Debt is brought upon a Bond, plead no Aſſets and up- 
on a ſpecial Verdict the Queſtion being Whether this were Aſſets in 
their Hands, it was adjudged it was. Sel. Chan. Cales 18. cited by 
Lord Ch. B. Montague as Hill. 31 and 32. Car 2. Rot. 1615. Gibton 
v. Sanders, | 
83, Where a Leaſe for Tears 1s to wait on the Inheritance, it ſhall be 
Aſſets as to Debts as well where the Intereſt of the Leaſe is in the Hands 
of a Stranger, and not in the Owner of the Inheritance, as when it is in the 
Ceſtuy que truſt ot the Inheritance and the Intereſt of the Inheri- 
tance in a ſtrange Truſtee per Lord Keeper North. 2 Chan. Caſes 
152. Mich. 35 Car. 2. Ratcliff v. Graves, 
$4. Deed ot Truft for Payment of ſuch Creditors as come in within à Ibid 219, 
Year, though ſome don't come in within the Year, yer the Remainder Patch, 16953 
of the Eſtate in the Hands ot the Truſtees is ſpecial Aſſets, and they 8. C. 
may come in after; Per North K. Vern, 260. Mich 1684. Dunch 
v. Kent. 
85. Upon a Queſtion if the Equity of Redemption of a Mortgage for 
Yar: of 2 NS in Fee be Aſlets? Lord Chancellor's pretenr SR OT 
was, it there was 2 Surplus beyond the Mortgages it thould be Aſlets alicned the 
to anſwer Bond-Debts, Vern. 410. pl 384. Mich. 1685. Cole v. real Eſtate 


Warden, before a Hill 
: : ; a brought. Ihe 
Queſtion was if the Obligee was relievable here againſt the Heir and Purchaſor on the Statute to pre- 


vent fraudulent Deviſes, or it he was to be ſent to Law to get Judgement firſt. Per Lord W right that 
Statute being introductive of a new Law the Relief on it muſt ve at Law, and that a Hond-Urcuitur 
muſt firſt have Judgement at Law, before he can redeem a Mortgage for Years; though it might 
be otherwiſe in Caſe of a Mortgage in Fee. Chan. Prec. 198. pl. 150. Trin 17502, Bateman v. 
Bateman. Note, Chancery at this Day gives Relief upon the Statute of traudulent Deviſes in 
ſuch Caſe. Ibid Added as a Note of the Reporter The very Equity of Redemption of a 
Mortgaged Term is Aﬀe's, to pay finple Contract Debts. Per Lord Macclesfield. W m,', Rep 
775. Hill, 1521. in Caſes of Coleman v. Winch. | | 

86. It the Equity ot Redemption of a Afortgage in Fee, lince the Chance, Ca- 
Statute of Prauds and Perjuries, thould be Alſets in Equity to latisty C 14S 


Bond-Debts > Lord Chancellor inclined that 1c was; but reſpited his Aich. 21. 
Car. 2 Tre— 


Decree till the Miſter had reported a State ot the Caſe, Vern. 411. vor „. Per- 
pl. 385. Mich, 1686. Plucknett v. Kirk. rier. S. b. 

but „o De. 
cree— The Equity of Redemption of an Inheritance is not at Law, becauſe the Eftate is Forfeited, 
but the Heir having a Right in Equity, that ought in Equity to be able 'o satisfy a Bond- Deb, 
and if the Heir has altened or relealed his Equity of Redemption to prevent the Cre gitors of the 
datistact ion of their Debrs, the Court will follow the Money in the Hands of the Heir or Execucor, 
2 Vern, 61. pl. 54 Patch. 1688. Sawley v. Gower. 


87, Where a Man that is Executor in Right of his Wife compounds 
any of the Debts ot the Teſtator, he cannot, have the Benefit of theſe 


Cempgitions. Per North R. Vein 261. Mich, 1687. Dunch v. Kent. 
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38. If a Debt be due to the Iteitare, and the Adminifrator rake, , 
Security in his own Name, although the firft Security be not delivered 
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, yet in Caſe the Debt be not pou this will be reckoned as Aſſets A, 
[| to his own Hands, and will make a Devaſtavit. The Court ſeemed 


to be of this Opinion. 2 Freem. Rep. 100 in pl. 100. Mich, 168). 
Anon. 

89. An Executor bringing Trover for Goods of the Teſtator, upoy 42 
Agreement the Executor took a Bond jor the Value of the Goods ; atterwarg, 
the Obligor became inſolvent, and this was adjudged a Devaſtavic ; Cired 
as adjudged in the Houſe of Lords. 2 Freem. Rep. 100. in pl. 100. 
Mich. 1687. Anon: 

90. If Baron has a Term in Right of his Wife as Executrix, and he 
purchaſes the Rever/ion, the Term is extinct as to the Feme, ſhe Suryiygg 
but in reſpect of all Strangers ſhe ſhall account as Aſſets in her Hangs, 
Mo. 54. pl. 157. Paſch, 5 Eliz. Anon. 

91. A. on his Marriage demiſes Lands to B. who re-demiſes them to 4 
for a leſſer Term, paying a Pepper Corn Rent during the Life of A. and after 
his Death an annual Sum for the Life of his Wife for Her Fointare, and a 
Pepper Corn for the Remainder of the Term. A. dies 1ndebred ; the te. de. 
miſed Term fl.all not be Aſſets to pay any Debt but What affect the 
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14 Inheritance, the Term re-demiſed being raiſed for a particular Purpoſe. 
2 2 Vern $52. pl. Paſch. 1688. Baden & al' v. Pembroke & a], 
1 92. The Wife had Goods or Effetts of her former Husband, the ſecond 


4 Husband aſſigned them in Truſt for ſuch Uſes as he by Deed or Will 
19% ſhould appoint, and in Default of ſuch Appointment in Truſt tor himſelt, 
h s Executors, Adminiſtrators and Aſſigns, and afterwards deviſes them tl 
his Wife and Children, but took no Notice of the Power of appointing, 
This is but in Nature of a Legacy and decreed to be Aſſets. 2 Ver, 

28. pl. 275. Paſch. 1690 Aſhfield v. Aſhheld. 

93. Tenant in Tail ſuffers a Recovery to let in a Mirigage of 500 Years, 
and then limits the Land to the old Uſes, and makes his Will and devi 
all his Lands for the Payment of his Debts. The Court thought that the 
Equity of Redemption of this Mortgage ſhould be Aſlets to fatisty 
Creditors, or a ſubſequent Grantee of an Annuity. Note, The Redemp- 
tion was limited to him, his Heirs or Ailigns. Chan, Prec. 39. pl. 40. 

Hill. 1691. Foſſet v. Auſtin. 

94 The Judgment againſt an Heir, who has a Rever/jon in Fee de- 
ſcended to him, is only of Aﬀers .©nando acciderint ; and the Creditor 
cannot by Bill in Equity compel the Heir to fell the Reverſion, but 
muſt expect till it falls. 2 Vern. 134. pl. 132. Hill. 1690, Fortrey . 
Fortrey. 

95. Truſt of a Term is not made Aſſets at Law by the Statute of 
F * and Perjuries. 2 Vern, 248. pl. 233. Mich. 1691. King », 
Ballet. 

96. A Houſe was ſettled by B. on A. for Life with ſeveral Remain- 
ders over, and B. by Will gives a the Goods Furniture and Ornaments 
therein to ſuch Perſons as the Houſe was tv go to after Teflator's Death. 4. 
has only ſuch Intereſt in the Goods as ſhe has in the Houſe viz. the Ute 
ot them tor her Lite, and no body ſhall have an abſolute Property 1n 
them but who has an abſolute Property in the Houſe, and ſo not lia- 
ble ro the Debts of A's Husband who died indebted. Ch. Prec. 26 
Trin. 1691. Offley v. Offiey, 

" a 242. 97. All ſperate Debts mentioned in the Inventory ſpall be counted 43 
S C. accord- Aſſets in the Executor's Hands; for it is as much as to ſay they may 
ingly. be had for demanding, unleſs the Demand or Refuſal be proved. 1 Salk 

296, pl. 3. Trin. 5 W. & M. in B. R. Shelly's Caſe. 
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98. In Barbados all Freebholds are ſuljett to Debts, and are eſteeied as 
Chat tles till the Creditors are ſatisfied, and then the Lands deſcend to the 
Heir; per Cur. Obiter 4 Mod. 226. Mich. 5 W. & NI. in B. K. 

99. A. on B. his Son's Marriage ſettles a Leaſe for Nears on B. tor 
Lite, the Wile tor Lite, and then to the Iſſue ot the Marriage. B. cove- 
nants to renew the Leaſe from Time to Time, and to afſign it on the 
{lame Truſt; the Son B renews rhe Leaſe in his own Name, but makes no 
Ailigament to che Truſtees, and dies in Debt, and without Afﬀers, Per 
Cur. the Leaſe is bound by the Marriage-Agreement and ſhall not be 
Afſers, nor liable to Debts. 2 Vern. 298. pl. 278. Plowman v. Plowman. 

100. Holt Ch. . doubted whether an Eſtate pur Auter vie was /- 
felt to Payment of general Legacies in cale it came to the Hands of an 
Executor or Occupant by torce of the Statute of 29 Car. 2. cap. 3. 
Carth. 376. Paſch. 8 W. 3. B. R. in Cafe of Oldham v. Pickering. 

101. Damages recovered by the Husband of an Executrix in an Action 
brought by him alone upon a Promiſe made to him by the Debtor ot the 
Teſtator are direct Afſers at Law ; Per Rookby J. though Holt ſaid, 
It would amount to a Devaſtatit Pro tanto. See Carth. 462. Mich. 
10 W. 3. B. R. Yard v. Ellard. 


Becauſe his 
Execuror 
will be en- 
titled ro ſue 
out Admi- 
niſtration, 
and ſo differs 


from a judgment where the Action 1s brougt by Husband and Wife. Per Cur. 1 Salk 117. 8 C. 


Lord Raym. Rep. 368. S. C. accordingly, 


102. A Man makes a Bond to A. in Truſt for B. A dies, his Executor 
receives the Money; it ſhall not be Atiecs, Per Cur. 12 Mod. 381. 
Paſch. 12 W. 3. Nicols v. Bride Bridge. 
| 103. A, ſeized of a Rever/ton in Fee expectant on an Hſtate for Life, de- 
viſed it to A. and B. to be fold for Payment ot Debts and Legatees, and 
made A. and B. Executors, The Queſtion was, It the Money rais'd by 
Sale ſhould be deem'd legal Aſſets 5 and conſequently the Debrs to be 
thereout paid in the firſt Place, or only as equitable Aſſers, and conſe— 
quently the Debts and Legacies to be paid in Proportion, and pari paſſu. 
Decreed the Debts to be firſt paid; the Deviſees being named Executors, 
the Money becomes legal Aſſets; but it ro Traftees not made Executors, 
it had been otherwiſe. 2 Vern. 405. Mich. 1100. Anon. 

104. If H. takes a Bond for another in Truſt, and dies, this is not Aſſets 
in the Hands of the Executor of H. 1 Salk. 79. pl. 1. Trin. 2 Ann 
B. R. Deering v. Torringron. 

105. So if the Obligee affigns over a Bond, and covenants not to revoke, 
and dies, that Bond is not Aſlets in the Hands of the Executor of the 
Obligee. x Salk. 79. pl. 1. Trin. 2 Ann. B. R. Deering v. Torrington. 

106. If Money due to the Teſtator is paid to a Stranger by Conſent of the 
Executor, it is Aſſets in his Hands immediately; and if without 7250 
Conſent, and he after brings an Action for it againſt the Receiver (by which 
he agrees to the Receipt) and recovers, it will be Aſſets immediatel 
without Execution, for the original Debtor is thereby diſcharged ; Per 
Cur. 1 Salk. 207, Hill. 2 Ann. Jenkins v. Plume. 

107. The Lord C. upon his Marriage with Sir Stephen Fox's Daugh- 
ter, veſted a Term in Truſtees upon T'ruſt to raiſe 3000 J. for younger Chil- 
dren, and 3000 J. more for ſuch Uſes and Purpoſes as he ſhould appoint. 

e appoints 3000 J. to be raiſed for his Daughter, and the other 3000 J. 
he appointed to be raiſed, and by his Will gave the laſt 3000). to his 
Daughter alſo and died. The Creditors preterred a Bill co have 7he laſt 
3000 J, applied as Aſſets tœwards Payment of their Debts, which was the 
only Queſtion in the Caſe ; And in this Caſe it was decreed, that the 
Laſt 3000 J. ſhould be Affers, tor he having appointed it to be raiſed, 
It Was in the Nature of his Perſonal Eitare, and the Debts thould take 

lace before the Legacy given ro his Daughter ; But in this Cale it 

P p p Was 
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was held, that it a Man who has Power to raiſe Money dies in Debt ha 

wing made no Appointment to raiſe it, the Creditors cannot make this 4 * 
and 1aiſe the Money purſuant to the Power; but in the Caſe in ue. 
ſtion the Money was appointed to be raiſed, which made the Difference 
2 Freem. Rep. 219. pl. 350. Hill. 1104. The Ld. Corn wallis's Caſe 

108. Goods denied by Executor to be ſcld at a good Price, it they 10 
aſter wards taken from him, the Value ot the Goods ſhall be Atlets in 
his Hands, and not what he recovers in Damages, becauſe there ws 
Default in him. 6Mod. 181. Trin. 3 Ann, B. R. in Caſe of Jenking 
v. Plume. | 

109. Money articled to be laid out in Land ſhall be taken as Land in 
Equity; So Land agreed to be ſold is as Money; but Quære it it be in a 
Marriage Settlement upon Failure of Iſſue and there is no Iſſue, but 
there be Debts by ſimple Contract, whether this Money thall be coke 
as Land and thereby defeat Creditors ? 1 Salk. 154. Mich. 4 Ann, in 
Canc. Anon, 

110. Husband lends out Money in the Names of himſelf and his Wit 
upon Mortgages and Bonas, and ates. The Wite is intitled to this by 
Survivorthip, it there are Aflers ſufficient without this Money to pay 
Debts; but admitted in Caſe of Creditors it might be fraudulent. 2 Very, 
683, 684. Trin. 1112. Chriſt's Hoſpital v. Budgin & Ux'. 

Tus. p. 111. A. ſeiſed of a Freehold Eſtate to him and his Heirs for the three 
came again Lives ot B. C. and D. ſettles it on his Daughter and her Husband for 
8 fore oy” ö their Lives, Remai nder to the Uſe of his own Executors and Adminiſtra- 
C. King's tors. The Daughter and her Husband die. A. dies indebred by ſim- 
Time, when ple Cont ratt and deviſed this Eſtate to his Wife. Per Cowper C. tho 
the Deviſce the general Words in the Statute 29 Car. 2. cap. 3 againſt fraudulent 
in Kemain- Tevides may extend to the Deviſe 4 Eftate pur auter Vie, yet that is 
5 only tor Creditors by Specialty; But in this Caſe the Reſidue of the 
a Parry to Term being to A. and ro his Executors and Adminiſtrators, he had 
the former made it Perſonal Effate, and he took it, that before the Statute, if E- 
Suit, was ſtate pur auter Vie came to an Executor or Adminiſtrator it would 
15. * have been Aſſets, and decreed it accordingly. 2 Vern, 719. pl. 638. 

3 : 
and it was Mich. 1716. Duke of Devon v. Kinton, 


objected, 

has it one ſeiſed in Fee ſhould convey to the Uſe of himſelf for Life, Remainder to his Executors, 
that this uculd not make it Perſona] Aﬀers, and that if the Executors are ſpecial Occupants, or 
take by Occupancy, then it cannot be Aﬀers ; but his Lordſhip ſaid that the Caſes are different, 
that here the Executors and Adminiſtrators are made ſpecial Oecupants, and alſo rake as Execotors, 
whereby the Premiſſes are Perſonal Eſtate as naturally as if originally limited to Executors, and de- 
creed it to be Perſonal Eſtete, and that it could not be deviſed away by the Teſtator from his Credi- 
tors, 2 Wms's Rep. 381. Mich. 1726. Duke of Devon v. Atkins. 


112. One binds himſelf and his Heirs by a Bond, and mortgages ſome 
Lands of which he is ſeiſed it Fee for more than the Value ; His Heir has 
2001. for joining in a Sale of W. This 2001. was held not to be 
Aſſets. 3 Wms's Rep. 10. pl. 2. Trin. 1724. Dunn v. Green, 

113. A younger Brot her beyond Sea purchaſed Land in Fee of his elisr 
Brother and made his Will, leaving ſeveral Legacies, and then added thele 
Words, (viz.) Whatſoever ſball remain in Money, Lands and Goods, | 
give the ſame to my Brother F C. (his ſaid eldeſt Brother) who is there 
to pay my Legacies, and made J. C. his Executor and reſiduary Legatee, but 
the Hill had but two Witneſſes aud was made beyond Sea. The Teſtator 
died without Iflue, and F. C. was his Heir as well as Executor. The 
Purchaſe Money was not all paid, beſides which there were not Aſſets ſu 
Payment of Legacies. Ld. Chancellor thought that J. C. the Heir being 
alſo Executor, may retain out of the Aſſets all the Purchaſe-Money 
unpaid, though intitled to the Land again as Heir, and cited the Max- 
im Ouando duo Fura in una Perſona concurrunt Cc. and ſaid, that taking 
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it that they had been ſeveral, as if A. had been the Heir, B. the Execu- 
tor, and C. the Vendor, A. would have a plain Title to the Land pur- 
chaſed, and B. mult out ot the Perſonal Aﬀers pay the Purchaſe-Mo- 
ney to C. who would have a plain Title to receive it, and would make 
ao Diflerence from what it now is. 2 Wm9's Rep. 291, 292, 295, 296. 

Trin. 1725. Coppin v. Coppin. | 
114 Husband after Marriage purchaſes a Term to himſelf and Wife 
aul the Survivor, and the Executors, Adminiſtrators and Afijens of ſuck 
Survivor. Husband aſſigns the Term in Morigage, Proviſo to be void on 
Payment of the Money by him or Wiſe, or the Executors of him or Wife. 
Proviſo that the Husband, his Executors or Adminiftrators, ſhall, till De- 
aut of Payment, quietly enj'y. Husband ſeven Years after contracts 
Debts and dies. Decreed that this Settlement of the Term being after 
Marriage in the Power ot the Husband, and the Equity ot Redemption 
being reſerved to him as well as to his Wite, and being alſo in the Caſe 
of Creditors, were Aſſets ro pay Debts, 2 Wms's Rep 364. Trin. 
1726. Watts v. Thomas. | 
115. The Maſter of the Rolls decreed an Account to be taken of a 
Perſonal Eſtate, doubting at the ſame Time, Whether a Leaſebold E- 
ftate in Scotland could be looked upon as a Perfonal Eſtate in England; 
though a Leaſehold Eſtate in Ireland is, and may be ſold here; But 
the Maſter was left at Liberty to report any thing ſpecially. 2 Wms's 
Rep. (622.) Trin. 1731. Bligh v. Ld. Daraley. 
116. A Leaſe granted to one and his Heirs for three Lives is a Real 
Eſtate, and though by the Statute of Frauds it is made liable ro pa 
Debts, yet it is only to ſuch Debts as bind the Heir, and where the Spi- 
ritual Court ſets aſide a Will diſpoſing (inter alia) of ſuch Eſtate as re- 
voked, this Sentence did not affect the Deviſe ot ſuch Real Eſtate. 3 
Mms's Rep. 166. pl. 40. Hill. 1732. Marwood v. Turner. | 
117. When Money by a Marriage Agreement is articled to be inveſted in [ 
Land, that Money is held not to be Aſſets tor Payment ot Debts. 3 bl, 
Wuos's Rep. 217) Mich. 1733. cited in che Caſe ot Kertleby v. Atwood, 1 
as the Caſe oft Lawrence v. Beverley. a 
118. Where the Husband agreed that the Wife ſhould have two Gui- ll 
neas of every Tenant that renewed a Leaſe with the Husband beyond the ö 
Fine which the Husband received, this __ allowed to be the Wite's ſe- 
parate Money. 3 Wms's Rep. 339. Mich. 1734. cited per Cur. as the 
Cale of Calmady v. Calmady. b 18 5 
3 119. An Advowſon deſcending to an Heir is Real Aſſets, and (as it 
ie | feems) extendable in an Elegit. 3 Wms's Rep. 401. Mich. 1735. Ro- 
binſon v. Tonge. f 
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Brownl. 34. 
S. C. — 
[ut when 
(old the Mo- 


ney is Aﬀers 46, 47. HYL 8 Jac. C. B. 


at Common 


Law; Per Twiſden ]. Lev. 224. Dethick v. Caravan, alias, Cur win. 


in Cale of A 


the Executor ſhall be adjudged an Haver of them, and ſo ſtand charged 


3 


2. It a Treſpaſſor takes Goods from a Teflator in his Lite-time, "WA 
they never were but a Choſe en Action to the Executor or Adminittra. 
tor, they ate nor Aſſets till they are recovered ; Per Cur, Cy, . 
810. pl. 16. Hill 43 Eliz. C. B. | 

3. A Right (without any Eſtate in Poſſeſſion, Reverſion or Remain. 
der) for which good Remedy lies by Action, is not Aſſets till it be rec. 
vered and reduced into Poſfeſſion. 6 Rep. 58. a, b. Hill. 4 Jac. C. B 
in Brediman's Caſe, | | 

4. Lands d:viſed to Executors for three Tears for Payment of Debrs, thi, 
is Aﬀets in the Executor's Hands; bur it I deviſe my Land to be fol 
for Payment ot my Debrs, it is no Atlers before it is fold, 2 Brgy 


lexander v. Lady Greſham, cites D. 264. & 


5. All moveable Goods, though in ever ſo many different and difan; 
Places from the Executor, thall be in Poſſeſſion of the Executor pre- 
ſently upon Teſtator's Death, yet it without Fraud or Colluſion, of 
voluntary conniving he is prevented of atiual Poſſeſfion, he is not to be 
liable in reſpect thereof ro Creditors, Went. Ott. Ex. 107, 102, 109. 

6. But othrrwile it is of Things immoveable, As Leaſes for lars cf 
Land, in which Caſe there mult be actual Entry; So of Leaſes of 1 
Reffory conſiſting of Glebe Land and Tithes tor Years, it may be a Doubt 
11 actual Poſſeſſion can be without actual Entry into the Glebe Land; 
But in Caſe of Leaſes tor Years of Tithes only the Executor, chough in 
never ſo remote a Place, ſhall inſtantly upon the ſetting out thereot, be 
in actual Poſſeſſion to maintain Action of Treſpaſs for taking them a- 
way. Went. Off Ex. 107, 108. 

17. If the Executor be of ſecret Aſent to an Embezzlement of Gods 
a/ter Death of Te/tator, whereot even forbearing to ſue for Recovery of 
then, or the Value of them in Damages if known where they or the 
Embezzlers of them are, is a ſhrewd Evidence or Proof, in ſuch Caſe 


as having them ; For Pro poſſeſſore habetur qui dolo defait Pofhidere, Went. 
Off. Ex. 111. 

8. In Caſes of Account, where the Duty was Choſe en Action veſted 
in Teſtator, and aſcertained only by Auditors, nothing ſhall be Ailers 
till the Executor has recovered the Duty and has it in his Hands; but 
a Rever/ion of a Term which Teſtator granted for Part of the Term, is 
in the Executor immediately by Death of Teſtator, and alſo Aſſets in 
his Hands NP tor the entire Value of it. 2 Jo. 170, Mich. 

3 Car. 2. B. R. Trattle v. King. 

9. It an Executor brings an Action and recovers on, the Money 
recovered is not Aflers till /evied by Execution; Per Cur, 1 Salk, 207. 
in pl. 6. Hill. 2 Ann. B. R. 


(G. a. 3) 
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(G. a. 3) Aſſets. What. 


Things which never were in the Teſtator or 
Executors, 


. JF Executor merchandizes with Teftator's Goods and makes Gain 
] thereof, it is Aſſets. Went. Off. Ex. 83. 
2. Lambs, Calves, Colts c. bred after Teftator's Death of the Teſta- 


tor's Cattle, are Aſlets. Went. Off, Ex. 83. 
. SY Wool growing on the Sheep after Teſtator's Death, Went. Off. 


Ex. 83. 5 | 
It the Executor ſubmits to Arbitration, the Debts or Damages which 

ke is intitled to in Right ot his Teſtator, and the Arbitrators award a 

Releaſe or Diſcharge thereof, this —_ his own voluntary Act thall 

charge him in the ſame Manner as it he had releaſed or received the 

Money. Went. Off. Ex. 71. 

5. it the Plaintiff (as Executor) and the Defendant ſubmit all Contro- Lev. 306. 
ver ies relating to the Teftator's Eftate to Arbitration, and Arbitrators a- Horſey v. 
ward that the Defendant ſhould pay the Executor 300 l. and there is a 8 8 
Cuſtom of Foreign Attachments in London, that it a Suit be commenc'd jud 1 
againſt the Executors of any Perſon, any Debt which was due to the 2 Keb. 741. 
Teſtator Tempore Mortis ſuæ, might be attached; yet this 300 1. pl. 42.5. C. 
although it be Aſſets and ſhall charge the Executor, ſhall not be with- whe, 
in the Cuſtom 3 for it was not the Teitaror's at the Time of his Death, . 


and all Caſtoms are to be conſtrued ſtrictly. Vent. 111. Hill. 22 & 23 the Debt 


is not at- 


Car, 2. B. R. Houſam v. Turget. 
tachable, 


becauſe the Adminiſtrator De Bonis non of the Teſtator can never recover the Debt, and the Caſes 
of Aſſets is not like this; for this ſhall not be Aſſets until the Executor receives it, and Judgment for 


the Plaintift Niſi. 
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(G. a. 4) Aſſets. 
Pleading Perſonal Aſſets. 


ay Debt againſt Executor the Jury found Aſſets in Ireland; Per 
tot. Cur. præter Walmſley, Aſſets in Ireland are Aſſets here, 
and ſuch Aſſets may well be found by um, though their ſaying (in 
Ireland) is idle and void; and adjudged tor the Plaintiff againſt the N 
b Cro. J. 55. pl. 28. Mich. 2 Jac. C. B. Richardſon v. 0 

well. | , 

2. It ſhall not be intended that an Executor has /pecial Aſſets (as Mo- i 
ney received for Lands deviſed to be fold for Payment of Debts, or Da- 1 
mages recovered in Treſpaſs for Goods taken away in the Lite of the 
Teſtator &c.) unleſs it be ſpecially ſhe wn. Cro. J. 152. pl. 4 Mich. | 1 
4 Jac, B. R. Gewen v. Roll and Noble. # 

3. Executor was ſued in the Spiritual Court to Account for Goods of 
Teltator's omitted in the Inventory, and which were in Teflator's Poſ- 
Mon at bis Death. The Executor pleaded that the ſaid Goods were di 
pejed by the Teftator in his Life, and by his Leave. On this Plea the 


Spiritual Court gave Coſts, for that it was a Contefſion of more Aſſets 
Qqq than 
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than were in the Inventory. 8 Mod. 168. Trin. 9 Geo. Hinton 
Parker. | 
In Sci. Fa. on a Fudgment in Debt to have Execution, the Das 
dans Executor pleaded thae he had not Aſſets over and above what g I; 
ſatisfy the former Judgments pleaded, and held a good Plea; Bur if |. 
pleads any ot the Judgments ill, or that it be found againſt him upon 
Iſſue tried that any of them is kept on Foot by Fraud, he ſhall not then 
have the Allowance of being tree of ſuch a Judgment till Aflets de. 
ſcend to the Value of the other Judgments, Cited by Holt Ch.] 
12 Mod. 528. as Paſch. 23 Car. Rot. 339. Walpole v. Prettiman. 
5. It a Bcnd due to a Stranger be iorſeited, and the Executor plead 
this Bond, and that he has not Aſſets ultra, it is a good Replication 
to ſay that the Obligee would have taken Part of his Money in ful}, and 
it ſhall be a Bar tor no more. Vent. 354. Paſch. 33 Car. 2. B. R 
Caſe of Page v. Denton. 
6. If an Executor hath three or four Bonds in Suit againſt him, and 
Thid. 503. they all come to Trial at once, being for 28 J. a Piece, and the Exec. 
Mich. 2 Jac tor has Aſſets only to pay One, yet he ſhall be chargeable to them 41] 
Ars S. P. therefore he ſhould have confeſſed judgment to one of them, and that 
5. d he might have pleaded to the other. 2 Show. 202. pl. 20). Paſch. 
34 Car. 2. B. R. Anon. 
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(G. a. 3) Suits in Equity as to Aſſets. 


I, Hether a Copyhold devis'd to be fold by Executors to pay Dit: 
| and fold accordingly be Aſſets in Law and in Equity, or 
q at Law only, Hard. 174. Mich. 12 Car, 2, in the Exchequer, 
1 Fanſhaw v. ... . | | 
143 2, Upon a Bill in Equity the Court held clearly, That if Land were 

deviſed to be ſold by Kxecutors for Payment of the Teftator”'s Debts, the 
Money receiv'd by ſuch Sale ſhould be Aſſets in the Executors Hands, i! 
an Action of Debt were brought againſt them, and the Plaintiffs would 
have been diſmiſſed it all the Land had been fold; but becauſe they 
did not appear the Bill was retained. And afterwards by Agreement 
the Parties went to Law upon the Defendant's confeſſing that he had 
. receiv'd 28001. for Land fold. Hardr. 405. pl. 8. Paſch. 17 Car. 2. 
= in Scac. Burwell v. Corrant. 

"$ 3. The Suit is to recover the Eſtate of R. A. deceaſed, which is 
F 4 come to the Detendant's Hands to ſatisfy a Debt of zoo 1. due to the 
11 Plaintiff from the ſaid R. A. The Defendant inſiſted that the Plait- 
| tiff ought to have Relief in this Court, in regard the Aſſets in the De. 
5 tendant's Hands were legal Aſſets, and nothing appeared, but thi: 
'Y the Plaintiff had her proper Remedy at Law, having not proved any 
Thing more in the Defendant's Hands than was confeſſed in the De. 
tendant's Anſwer, But the Plaintiff inſiſted that this Court hath ire 
ed Accounts in Caſes of this Nature to avoid Circuity of Action, and furth 
Charge and Troulle of Suits ; and that this Court being poſſeiſed ct 
the Cauſe, and the Parties at Iſſue on Proofs, the ſame was as prop?! 
tor this Court as at Common Law. This Court ordered Preceden! 
to be ſearched, where this Court hath directed Accounts, and give 
Relief in this Caſe, and the Cauſe coming to be heard on the Prect- 
dents and Merits thereof; and the Plaintiff inſiſted, Thar there is l. 
ficient Aflers of the ſaid R. A. come to the Defendant's Hands, ' 


latisty the Plaintiff's Debt with the Overplus. This Court decrer 
10 
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the Detendant to come to an Account tor the Eſtate of one B. unad- 
miniſtred. 2 Chan. Rep. 37, 38. 21 Car. 2. Alexander v. Alex- 
ander. 
3 Equity of Redemption of Leaſes mortgaged made Aſſets to ſatisfy 
4 Judgment Creditor, and a voluntary Deed of Truft fer atide and de- 
creed, Thar all the Truſt Eſtate and Surplus thereof after preceding 
Pebts paid be Aſlets in Equity tor Payment ot the Plainutt. 2 Ch. 
Rep. 62. 23 Car. 2. Barthrop v. Welt. | 

5. Money due an a Mortgage decreed to be Aſſets in Equity for Pay- It is Part 
ment of a Debt by ſimple Contract, but the Perfonal Eitate to be Ng 
6ri liable, and then the Principal and Intereſt due on the Mortgage ang tall g 
(atter real Incumbrances taken off) thall be liable to make it good. be apply -d 
Fin. Rep. 236. Mich. 27 Car. 2. Bridgman v. Tyrer. for Payment 


3 24 of Debts iu 
Eaſe of the Real. Fin. Rep. 551. Paſch. 30 Car. 2. Corſellis v. Corſcllis, 
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6. Leſſee for Nears ſulject to a Truſt deviſeth Reſid“ Boncrum. The Eftate 
would but pay the Debts if all fold. He pays the Debts and reneweth the 
Leaſe Term for a further Term, it being a Church Leaſe, and offered to 
account if any Profits woulda ariſe out of the old Term; And argued thac 
he could not be charged farther, for if he paid the Debrs to the Va- 
lue, then the Property was altered and veſted in him in his own 
Right. Bur decreed that the Executor ſhould make no Advantage to 
himſelf, and ſhou:d account for the new Leaſe as well as the Old. 
Ld. Keeper ask'd it the Executor acquainted the Church with this 
Caſe, and did declare, That he would renew and take it tor the 
Time of old Term to the Benefit of the Credirors and Execurtorthip, bl 
and the Reſt for himſelt. 2 Chan. Caſes 207, 208. Mich. 27 Car. 2. " 
Anon, It 

7. Finch Chancellor ſaid, He would not make a Leaſe for cars But where [1 
attending the Inheritance, to be Aſſets in Equity, where it is not the Inheri- 
lo ar Law; And where ſuch a Leaſe is in the Purchaſor, and the In- te Pur. by 
keritance in Truſtezs, and the Purchaſor dies indebted, ſo that the chaſor, and i 
Term in Law will come to the Executor and be Aſſets to Creditors, the Term | 
he would not make it not to be Aſſets in Equity. 2 Chan. Caſes ee j 
49. Hill. 32 & 33 Car. 2. Tiffin v. Tiffin, 3 bt 

| 


wiſe, if they 

are diſpoſcd 
by Will made without thoſe Circumſtances which the Statute againſt Frauds and Perjurics requires 
in Caſe of Deviſes of Inheritance. 2 Chan. Caſes, 55. Trin. 33 Car. 2. S. C. Vern. 1. $S. C. 
The Term in the laſt Caſe ſhall attend the Inheritance. 2 Freem, Rep. 66. pl. 77. S. C. 
held accordingly. 


8. As to an Equity of Redemption if A. has a Mortgage and a Bond, ty 
North K. ſaid, That before the Mortgage thould be redeem'd by the 4 
Heir the Bond ought to be ſatisſy'd; but he did not know that an i 
Equity of Redemption ſhould be Aſſets in Equity to all Creditors. 
Vern, Rep. 114, Trin. 35 Car. 2. 1683. Creed v. Covile. 


9. A Purcheſor takes a Term in a Truſtee's Name, and the Inheritance 
No in his own ; this Term, unleſs declared to attend the Inheritance, will be 1 
. Aſſets in Equity, If he takes the Inheritance in a Truſtee's Name, and 
ber a Term in his own, it will be Aſſets at Law. Vern. 188. in pl. 188. + 
of Mich. 1683. in Caſe ot Chapman v. Bond. 


10. A. and B. were bound to C. tor the Debt of A.— A. by way of 1 
Indemnification MH igu'd to B. a Term for Years and dies, and makes BB. 9 
Executor. B. applies the Perſonal Aſſets to diſcharge the Debt for 1 
Which he was bound, ſo that there was no Perſonal Aſſets left to pay 


„ * Creditor Ly fimple Contra, who pray'd to have the Benefit of the Se- 
o City to B. but non allocatur ; For it was in the Power of the Exe- 
ed | Cutor to apply the Perſonal Aſſets the one Way or the other. 2 Vern. 
.. pl. 29. Hill, 1688. Sprignel v. Delawne. 


. 
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10. A. had a Leaſe for three Lives to him and his Heirs from ch 
Church, and mortgaged it for 99 Tears if the three Lives liv'd ſo lon 
and died, the Mortgage being forfeited; Decreed this Mortga 
Term which would not have been Aſſets at Law, to be fold for T 
Payment of Debts. 2 Vern. 54. pl. 50. Paſch. 1688. Arg. Cites it a 
decreed in Ld. Nottingham's I one oe * 
An Equity 11. If one ſeis'd in Kee mortgages for gg Tears, the Equity of Redemes 
of Redemp- has always in this Court been adjudg'd Aſlets. OE Ven 4. 


Bey 8 paſch. 1688. in Caſe ot Baden v. the Earl ot Pembroke. 


Aſſets in 
Equity. Arg Vern. 173. 


— 


Chan, Prec. 12. A. on Sale of Lands take a Bond from the Purchaſor to pay any 
2. $ C. Sum or Sums ot Money not exceeding 500 I. as A. ſhould by Will 
aſch. 1695 appoint. Per Cur. A. having Power to diſpoſe the 500 l. mult be look'q 

that A. WaS on as Part of his Eſtate, and decreed it to be Aſſets liable to the 


indebred i plaintifl's Debt. 2 Vern. Rep. 319. pl. 306. Trin. 1694. Thomſon 


B. in zoo l. 
and B. beiug v. Towne. 
his near ö 
Kintman A ſettled his Eſtate of about 1501. a Year on himſelf for Life, the Reverſion to B and hi; 
Heirs, and B. as a Conſideration of ſuch Settlement gave a Bond to J. S. rhe Defendant by Direc. 
tion of A. to pay Foo l. to ſuch Perſon or Perſons as A. by Will ſhould appoint. A. by will recit- 
ing the Bond to be in Truſt for him gives the 500 1. to the ſaid J. S. and makes him Executor, and 
direfts him to pay 50 l. to D. to bind him Apprentice, and 50 l. more to ſet him up, and 201, 4 
Year to E. for Life. J. S. ſues the Bond. B. brought his Bill to ſubject this 500 l. to be Aﬀers tg 
pay the zœo l. and 701. more due to him from A. Ld. Keeper decreed the 500 l. to be Aſſets to pay 
B's Debt, and he to retain ſo much to ſatisfy himſelf, and pay J. 8 the Reſidue, and on Appeal 
to the Houle of Lords, this Decree was confirm'd.— S. C. cited by Ld. Keeper, as decreed and 


affirm'd accordingly. 2 Vern. 466. Mich. 1704. in pl. 425. 
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Chan. Prec. 13. A. having a Power to charge 30001. on his Eſtate for ſuch Purpoſes 
232. bl. 193. as he ſhould think fit, by Deed appoints the zooo J. as a collateral 


3 ow Security tor quiet Enjoyment ot an Eſtate he had ſold, but the Ap- 


had a re- pointment to be void it no Incumbrance appears. A. deviſed it to his 
ſuling — Daughter ; The Creditors of A. brought a Bill to have the 30001, 
* it apply d ro Payment of Debts, and decreed accordingly. Per Wright 
wine ee K. 2 Vern. Rep. 465. pl. 425. Mich. 1704. Laſſels v. Cornwallis, 


might de- 
vite, but 
not to take Place of Credirors, and he had before made an Appointment which fatisfied his Power, 
by apjointing it a collateral Security. 


— _— — 2 
* 7. N 8 2 
— a « = 


1 14. A. made a Purchaſe of a Leaſe of a Houſe in B's Name, and 
= takes a Declarttion of Truft to permit A. io enjoy for Life, and then in 
3.8 Truſt tor One who lived with him as his Wite, and was reputed as 
bf 1 ſuch. Ld. Wright inclined that this Leaſe was not Aſſets ot A. nor 
+ 8 liable to his Debrs atter his Death ; For when a Man purchaſes he may 
_— ſettle the Eſtate as he pleaſes. 2 Vern, 490. pl. 442. Hill. 1704 
1 | Flercher v. Lady Sidley. | 
— 1 Vern. 62, 15. On a Queſtion in Canc. Whether the Widow was to account to 
1 59 Executors tor the Receipt of Tipping's Vater? Ld. Parker declared, 
—_ ase That f the Secret was imparted to her by her Husband, then it became 3 
of Jenks v. Matter ot her own Knowledge, part ot her Underſtanding which could 
Holford. S- not be taken trom her; but if ſhe learnt the Art by finding the Receipt 
F. but there ter ber Husband's Death, or had the Knowledge comunicated to her by any 
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2 e Servant &c. then the Executors were to have the Benefit of this Rc. 
1 were F rifles ceipt, Mich. 8 Geo, Canc. Tipping v. Tipping. 


and not a 
new Inventinn for which a Man hath a Patent, for that may veſt a Property. 


Order was, If imparted to her without any 33 Truſt, then ſhe was intitled to Benefit of !!, 
but if the Secret was lodged in her on any Truſt, then ſhe to account for all the Profits ſhe had made 


thereof, 


" 4 Sw hint OG 2 A wi * þy 3 ES.oa. . a 
0 « - « " — * — 


Py .- — 
— 
* 
— 
— 


a 
— 9 
* LOA 
— — 
* * * * nn . 
— — 


16, 1 


— me . 


— 
my „ 


mf CD ace . 


= = 2: ak - 


— —— 


eo - „„ 7 — wy 


— — —— AI —— — ——öjö . — — —— — — — — — — ICC, 


FExccutors. 245 


— — 22 — ati _ A _— — 


8 


16. It a Man Deviſes all his Lands, Tincucnts and Hereditaments in 
Dale, in Truſt to pay his Debts and L-gaces, and the T:*ftator has ſome 
Freehold and ſome Copphold Lunds there, ny the Freenold Lands ſhall 
als; tor his Will muſt be intended of ſuch Lands and I'enements as 
ne deviſeable in their Nature. Secus if the Teſtator had ſurrendered 
his Copybold Lands to the Uſe of his Will, becauſe this ſlews he did 
intend to deviſe his Copy hold bur even in the firſt Caſe, F re He- 
hold were net ſufficient to pay his Debts 3; when the Teſtator deviics all 
his Lands in Trait to pay his Debts, it ſeems rather than the Hebts 
{0u1d go unpaid, that the Copy hold ſhall iu Equity paſs. 3 VV ms's Rep. 
122, 323. pl 83. Trin. 1734. Hellewood v. Pope. 

17. An Advow/on in Fee which deſcended to the Heir, had been ad- 
judged on an Appeal to the Houſe of Lords to be Aſſets to pay Debts | 
where the Heir was bound. 3 Wms's Rep. 399. Mich. 1735. in calc | 
ot Robinſon v. Tonge. 
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(H. a.) In what Actions an Executor may be charg'd. 


1. JF a Saaler ſuffets a Man in Execution to eſcape and dies, * Nor. 44. 
his Exccutors ſhall not be charged in Debt for this, becauſe 2 8 
they ſhall not be charged v ithout Specialty. * 41 Aft, 15. adjudg'd agreed per 
D. 15 Eltz. 3225 25. Curim. — 
It lies not 
againſt the Executor, becauſe it was founded upon a Tort which Moritur cum Perſona. 9 Haw $ "i 
cites 8. C. and 40 E. 3. tit Executor 74. 


2. Ik a Sheriff levies Money on a Fi. Fa. uipon an E recution upon See tit. 
a Judgment, and doth not deliver it to the laintiſf in thr Action DER * 
and dies, Action of Debt lies againſt his Executor, vecauſe this 15 „ Cn 
not grounded upon ſuch Tort which is called Malcficium, v1; there: 
a meer Tort, but upon a Contract in Law, ſcilicet by Receipt of 
the Money, by which a Debt accrues to the ]Aaintiff by Tmpit- 
cation of the Law upon a Contract in Law, and for this an 
Action of Debt lies as well againſt him as againſt the Teitator, 
P. 15 Car. B. B. adjudged per Cur, this being a Matter 
moved in Arreſt of Judgment. Pack/ngton v. Culliſurd. 
3. Writ of Covenant lies againſt Executor. Br. Executor pl. 161. cites 
T. 11 E. 3. & Fitzh. Executor 7). 
4. The Biſhop of C. ſuppos'd a Cu/fom that the Ornaments of the 
Chappel of his Predeceſſor, and ſuch other Goods as he received ot the 
Executors of his Predeceſſor ſba/l go to the Succeſſor, and that ſuch Goods 
&c. came to the Hands of A. and B. Executors of his Predeceſſhr, and 
pray d Scire Facias againſt them, and had it, and the Sheritt rerurn'd 
that they were Clerks, and Nihil Habuerunt in Laico feodo, by which Flert 
lacias de bonis Eceleſiaſticis iſſued to the Bitl.op, who ſequeiter'd certain 
Goods ot the Executors. Br. Scire Facias pl. 106. cites 21 E. 3. 48. 


5. Detinue againſt F xecutors is by reaſon of the Bailinent, tor he who 1 
had the Potieſhon againſt whom the Action was brought, fſiid that he z 
_ another Executor not named, Judgment ot the Writs and the 43 

anti contetied it, and was nonſuited, notwithſtanding that he count- 4 
ed upon a coming to his Hands &c. Br. Executors, pl. 28. cites 41 E. 3, 1. 
305 31. | 4d 

| R 1 | | 6. And l 
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6. And ſee 14 H. 3. 23 24. there it was adjudged, That in Der, 


againſt ſeveral, the one Executor alone ſhall render alone u here the 
one appears, and the other not at the Diſtreſs, quod nora, theretore 
there they are charged as Executors. Ibid. 

1. Warden ſuffer d a Man condemn'd in Trepaſs to eſcape, and died and 
Writ of Debt was demanded againſt the Executors of the Warden and 
it was deny'd per Ingleby, becauſe there is no Specialty; and 8 
That the 41 which gives Debt upon Eſcape is R. 2. But ſee 
Weſtm. 2 cap. 12. which gives Action upon the Eſcape in Account, ang 
theretore it ſeems that this is by the ſame Equity. Br. Eſcape pl. 28 
cites 41 All. 15. | 

8. Detinue does not lie againſt Executors, unleſs by reaſon of the Py. 
Hie. and of Thing bail'd ro the Teſtator. Br. Detinue de biene 
pl. 19. cites 11 H. 4. 46. ; f 

9. Executors are not charged in Action of Detinue, unleſs by the Piſs. 
fron of the Goods, and not by reaſon of the Bailment quod nora - and 
theretore the Action ſhall be brought where the Teſtator died, and not 
where the Bailment was made to the Teſtator, Br. Executors pl. 10. 
cites 3 H. 6. 35. 

10. Executor ſhall not be charged in Debt for eating and drinking of 
their Teſtator; for he might have waged his Law contra elfew here 
where Keeper of a Priſon brought ſuch an Action tor eating and drinking 
of his Priſoner ; tor he may not ſtarve him, Br, Executors pl. 79. 13 
E. 4. 16. 

Note that 4% Action upon the Caſe was brought againſt an Executor of the 
where it was Promiſe or Aſſump/it made by their Teflator in his Lite by Paro; but it 


8 B. is held that it is Error. Br. Executors pl. 171. cites 12 H. 8. 11, 


Writ of Er- 
ror by Deliberation 12 H. 8. that Action upon the Caſe lies well againſt Executor upon the Aſumpſ1 


of the Teftator if they have Aſſets, Fitzherbert J. ſaia clearly, that this is not Law, and that no ſuch 
Action lics; therefore Quære; tor 37 H. 8. agrees with Fitzherbert. Br. Action Sur le Caſe pl. 4. 


cites 27 H. 8, 23. 


And 24. 12. Attaint upon the Statute 23 H. 8. was brought againſt Executors 
Pl 53. 5. C for judgment obtain'd by Teftator by Verdict on a falſe Oath. D. 201. 


— 2 b. 65. Trin. 3 Eliz. Auſtin v. Baker. 


pl. 13 2. 8 C. . 
accordingly.— Co. Litt. 294. b. S. C. 


Cro E. 555. 13. If the Executor of a Leſſee for Nears affigns over his Intereſt Acti. 
E — By on of Debt does lie againſt him for Rent due after the Aſſignment. 
held accord And if a Leſſee for Years aſſigns over his Intereſt and dies, the Execu- 
ly by three tor ſhall not be charged tor Rent due after his Death; tor by the 
fuſtices but Death of the Leſſee the perſonal Privity of the Contract as to the 


Popham © Action of Debt in both Caſes is determined. 3 Rep. 24. a. the Reporter 


contra; but 


atterwards Cites it as unanimouſly agreed by Popham Ch. 1 Clench, Gawdy and 
upon berter Fenner Juſtices Trin. 39 Eliz. B. R. in Caſe of Overton and Sydhall. 
Adviſement 


he held accordingly, and Judgment for the Defendant Poph. 120. S. C held accord ingly.— 
Goldsb. 120. pl. 6 S. C. held by three Juſtices, but Popham e contra. — But ſce Hellier v. Caſc- 
bert, and Coghil v. Freelove e contra. 


14 Debt againſt an Executrix on an Arbitrement made in the Time 
of Teſtator does not lie becauſe the Teſtator might have waged his 
8 Cro. E. 557. pl. 12. Paſch. 39 Eliz. B. R. Hampton v. 
oyer. ä 
Action of 15. Executor cannot be charged in Action of Account, but at the 
. Suit of 2 only. 11 Rep. 89. b. Hill 4 Jac. in the E. of De- 
againſt Ex- vonſhire's (of 


ecutor 
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ecutor nor Adminiſtrator ; for the Law does not intend them privy to the Account, ſald to be clear 


Law. D. 23. 4. pl. 145. Trin. 28 H. 8. 


16. An Action of Debt lies againſt an Executor of a Leſſee for 
Years tor Rent Arrear atter the Death of the Leſſee though the Ex- 
ventor never entered nor agreed, becauſe he repr ſeats the Perſon of the 


Teſtator, and though the Rent exceeds the Profit of the Land, yer 


the Executor Cannot waive the Land, but ſhall be charged wich the 
Rent. Yelv. 103 Mich. 5 Jac. B. R. Agreed by 3 Juitices. Houle 
„ Webſter. And cites the Opinion of Aſcue 21 H. 6. 24. and 11 H. 

Contra but they were denied to be Law. 

179. Tworerain an Attorney. Both Die. The Executor or Adminiſtra. 
tor of Survivor ſhall be charged only and not the Executors of both; for a 

nal Contratt ſurvives ol both Parties, otherwiſe of Real Contracts as 
Warranty, and on Action againſt Executors ot both they Pleaded 
jointly and Judgment for the Attorney, but ſtayed on Motion becauſe 
the Executor of Survivor Was only chargeable, notwithſtanding the 
pleading and Admiſſion of the Parties. 2 Brownl. 99. Trin. 9 Jac. 
in a Note cites 16 H. 7. 13. a. and 3 Rep. Sir William Her- 
bert's Caſe and 30 E. 3. 4. 17 E. 3. 8 


18. In Aſſumpfit againſt an Executor, the Plantiff declared that the Cro. J. 
Teſtator, in Conſideration ot 3 . paid to him, had promiſed to deliver up 662. pl. 14. 
uh a Bond in which the Plantiff was bound to him &9c. and averred that Fawcet v. 


he paid the 31. and that Teſtator had not delivered the Bond, bur 


harcer S. 


C. Tankeld 


had put the ſame in Suit. Atter a Verdict tor Plantiff it was objected Ch. 8. wok 
in Arreſt of judgment, that an Aſſumpſit would not lie againſt an à Difference 
Executor upon ſuch collateral Promiſe ot the Tettator, but adjudged berween a 


in B. R. that it would; Whereupon a Writ was brought in the Ex- 


Promiſe to 
do a colla- 


chequer-Chamber, and there the Judgment was affirmed by tix [ulti- teral Act, 
ces againſt the Opinion of Tanheld ; and ſaid that it there had been a and a Pro- 


Deed of Covenant in this Cafe, an Action of Covenant would lie, 
and that the Reaſon 1s the ſame upon a Promiſe of the Teſtator, where 
he had received a valuable Conſideration. Palm. 329. Hill. 20 Jac. 
Carter v. Foſſett. 


miſe to pay 
zum of 
Money, 
which is a 
Duty cer. 
fain, by the 


Teſtator for the not doing whereof Action lies againſt the Executor. But Hobert and all the other 
uſtices of C. B. and Barons of the Exchequer held that there is no Diflerence but that in either 
ſe the Action is maintainable againſt the Executors on a Promiſe of the Teſtator; and ſo ir has 

been often adjudged in this King's Time, though it was held otherwiſe in Queen Elizabeth's Time 

and divers Judgments reverſed for this Cauſe, but that of Jate the Opinions of both Courts are recon- 


ciled and reſolv'd that the Action lies againſt the Executor as well in the one Caſe as 


in the other; 


and the Judgment was athrm'd,—— Jo. 16, pl. 3. Fawſet v. Carter S. C. and Judgment in B. R. 


affirm'd in Cam. Scacc. 


19. Action lies not againſt Executor for a Treſpaſs committed by 
Teſtator upon the Goods, Perſon or Lands of another. For Afio Per- 


ſonalis moritur cum Perſona, Went. Of Ex. 126. 


20. It Sheriff, Goaler or Keeper of a Priſon, ſuffers an Eſcape of one 
in Execution tor Debt or Damages and dies no Action lics tor this 


is in nature of a Treſpaſs. Went. Off: Ex. 126. 


21. Action lies not (as he thinks) againſt Executor for Teſtator's 
carrying away his Corn and Hay without ſetting out the Tithe, though the 


treble Value be Recoverable againſt him in an Action of Debt; tor b 


Teſtators dying betore Recovery the Actionis gone even though Teſtator 
Was a Leſſee tor Years, ſo as his Eſtate come to his Executor. Went. 


Ex. 12). 


22. If A. arrefts B. at the Suit of I. S. without the Privity of J. F. 


oF = Aſſent and dies, his Executor is not liable. Went. Oli. Ex, 


23. If 
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5 23. If A. be Subpana'd to appear as a Witneſs, and has his Chana 
tender'd him but does not appear and then dies, Action lies not againit 
his Executor. Went. Ott. Ex. 127. : 

Jo. 223. 24. The Plaintiff demiſed a Meſſuage with a Garden in the Pariq) at 


pl. 3. 5. C. St. Martin's in the Fields, adjoyning to the Plaintiff's Houſe, to the 
edjudged, 1 Teſtator's for 21 Years, who by Indenture covenanted tor him his 
cke ro * Executorsand Aſſigns, that he would nor erect any Building in the Gar. 
b-rweena den to prejudice rhe Plaintiff's Lights in his Houle, and that the 
Covenart in Aſſignee of the ſaid Teſtator contrary to the Covenant had erected an 
Deed and Houle in the ſaid Garden to the Prejudice of the Plaintiff's Lights in 
arg" agg his Houſe; The Detendant ſaid that the Letlee alſigned over his 
nd char tis: ECTS J. S. who paid the Rent to the Plantitt and that he accepted 
the laſt Caſe of him tor his Tenant, and ſo the Action did not lie againſt the Ex. 
Ir dves not ecutor of the firſt Leſſee, the privity of the Covenant being determin. 
2 2 ed; and ſo alſo Covenant doth not lie againſt him. Relolved, that in 
Ledde after regard it is an expreſs Covenant that he ſhall not build, it ſhall bind 
th: Allign- him and his Executors and no Aſhgnment nor Acceptance ot the Rent 
went, but by the Hands of the Aſſignee ſhall bar him ot Suing him or his Ex. 
Watte, cone ecutors upon an expreſs Covenant, and it was adjudged tor the Plain. 
till. Cro. C. 188. pl. 8 Palch. 6 Car, B. R. Bachelor v. Gage. 


vet, ait it 
11s only 


2vamit the hrit Leſſec. 


Jo. 430 pl. 25. Where a Sheriff levies Money upon Goods by Virtue of an Fus. 
: N cution, and dies before he pays it to the Plaintiff, his Ex ecutors ate 
14. 8 C Chargeablez ior it tis not a perſonal Wrong, which Moritur cum Perſona; 
and Judg- but when the Money is levied "tis Duty tor which his Executor 
ment accord- ſhall be liable in an Action of Debt, and the Defendant in the fitſt 
R Action is diſcharged and ſo is his Executor, and may plead it again 
Se tit Debt g 

(K) pl. 1). any new Execution to be awarded againſt him. Cro. C, 539 pl. z. 

Paſch. 14 Car. B. R. Perkinſon v. Gilford. | 


and the 

Notes therc. 

did. 33, 26. Debt upon the Statute of Miniſters for Fifzhs againſt an Execu- 
pl. 5. 5 tor. The Detendant pleads Nil debet and Verdict tor the Plaintiff, 


8 by wi: Stroud moved tor the Defendant that this Action thal! not charge the 
den J. who Executor not wm a Duty in the Teſtator, but by the Court the Ex- 
faid that ecutor is chargeable becauſe it was a Duty in the Teſtator, but it lies 
* 1 upon the Statute of 2 Ed. 6. for Tythes; and Judgment was given 
jndg'd ſo in tor the Plaintiff by the whole Court. Rayim. 57. 58. Mich. 14 Car. 2. 
C. B Keb. B. R. Hole v. Bradford. 


344. pl. 19. | 3 
8. C. adjornatur. Ibid. 3 56. pl. 45. S. C. adjudg'd for the Plaintiff.—5. C. cited Arg. Raym. 72. 


27. Eſcape lies not againſt the Executor becauſe the Action is tound- 
ed ex delicto, bur it lies upon the Stature 2 Ed. 6. for Tythes ; and 
judgment was given for the Plaintiff by the whole Court. Raym. 5” 
58. Mich. 14 Car. 2. B. R. Hole v. Bradford. 

28. The Plaintiff delivered a Cow to R. B. to keep in his Paſture, u. 
ſeld the Cow, and converted the Money to his own Uſe, Afterwards be 
made W. B. his Executor and died, and an Action on the Cate being 
brought againſt the Executor, the Plaintiff had a Verdict; but the 
Court ſaid hrs was a Tort, and that the Executor ought not to be char;td 
with it, Raym. 71. Hill. 14 & 15 Car. 2. B R. Baily v. Birtles. 

Keb. 682. 29. There was a Suit in the Spiritual Court tor double Damages * 
pl. 12. Truſ- gainit the Teſtator on Star. 2 E. 6. cap. 13. for not ſetting out 11, 
ſel's Cale, pending which Suit he died, and aitterwards they ſued his Execute 


S C. the 
6 1 ble Damages; but 0 as not charge- 
Court would lor double ges; but adjudged in B. R. that he was not c 15 


th, 


— 
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able, becauſe this was a Perſonal Wrong done by the Teſtator, for not prohi- 


which by the Common Law his Execucors ſhall not anſwer ; Per bir, but 
r Keeling 


Windham and Keeling J. 1 Sid. 181. pl. 20. Hill. 15 & 16 Car. 2. 4,,,»..7 
| B. R. Weekes v. Truſſell. — 
| 95. Wilks 


v. Ruſſell, S. C. a Prohibition was denied, 


30. Executors are bound by Covenant of Apprenticeſhip to teach the Ap- 
prentice his Trade, and they ought co ſee the Apprentice taught his 
Trade, and it they are not of the Trade they ought to alhgn him to 
another who is ſo, that he may be taught according to the Covenant. 

Lev. 1917. Trin 17 Car. 2. B. R. Walker v. Hull. 

21. If the ſame Perſon is Heir and Executor, he may be charged in ſe- 
veral Actions as Heir and as Executor by the ſame Perſon tor the ſame 
Debt. 3 Lev. 303, 304. Paſch. 2 W. & M. in C. B. Haight v. Lan- 
ham & Ux'. 

22. 4& 5 N. & M. cap. 20. F 3. Enacts that no Fuulgment not dag- Made per- 
geted as directed F. 2. fha!l have any Preference againſt Executors or Admi- ar rake : 
niſtrators in their Adminiſtration. is 0 

33. Executor or Adminiſtrator ſhall be puniſhed for Naſte, whether 
voluntary or permiſſive, though treble Damages are recoverable in it. 

12 Mod. 371. Paſch. 12 W. 3. per Cur. Arg. Keeling v. Morrice, cites 
1 [2] And. 51, 52. pl. 38. 5 Co. Hargrave's Caſe, All. 42 

34. 48 5 Ann. cap. 16. S. 29. Gives Account againſt Fæecuters of By the Sta- 
Guardians, Bailiffs and Receivers, and for one Fointenant or Tenant in we for the 
Common, his Executors and Adminiſtrators, againſt the ether as Bailiff, 1 
and againſt the Executors or Adminiſtrators of ſucb fointenant or Tenant c il e 


in Common, that Actions 

of Account 
may be brought againſt the Bailiff or Receiver for receiving more than his juſt Share, and an Action 
of Account was brought upon this Stature againſt rhe Defendant as Bailiff ad Merchandizandum, who 
waged his Law; and upon Demurrer it was objeCted, that Wager of Law would not lic in Account 
againſt a Bailiff ad Merchandizandum; but if ſuch Action had been brought againſt a Receiver, and 
the Plaintiff did not ſhew by whoſe Hands, there Wager of Law would lie, and ſo it was adjudged 
in this Caſe for the Plaintiff, 


35. If an Executor takes Poſſeſſion of a 'Term of the Teſtator's, and It is abſurd 
an Action is brought againſt him in the Devet and Detinet for Rent, or in ſuch 


. — _ K KEY , | S Caſe to lead 
an Action of Covenant for not repairing, he cannot plead Plene Admmiſtra- © rd ages 


vit, tor that confeſſes a Miſapplication ſince no other Payment out of ura what 
the Profits can be juſtified till the Rent is anſwered ; But it the Rent will pay 
is more worth than the Land, the Detendant my diſcloſe that by ſpe- ſuch and 
cial Pleading, and pray Judgment whether he ſhall be charged other- {u-Þ Judg- 


wile than by Detinet only ; Per Parker Ch. J. and Powell J. 1 Salk. — l 
317, pl. 25. Trin. 9 Ann. B. R. Buckley v. Pirk. ſuch a Caſe 

: rhe Surplus 
of the Profits, (Rent and Repairs deducted) is all that is Aſſets, and liable to the Judgments, and 
the reſt are ſo appropriated to the Payment and Repairs as not to be exhaulted by Debts. 10 Med, 
12. Mich. 9 Ann, B. R. Buckley v. Pirk. 


—— — . 
_ „4 — — —— — 


(H. a. 2) Chargeable; In what Caſes though not 
named. 


l. A Covenant lies againſt an Executor in every Caſe alchough he be 
4 not named, wnleſs it is to be ſuch a Covenant as 1s 10 be per- 
{rived by the Verſon of the Teflator, which they cannot perform, Cro E, 

8 8 8s 553. 
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250 Executors. 
553. pl. 3. Paſch. 39 Eliz. B. R. in Caſe of Hyde v. Windſor (Dean 


VOY and Canons. 
eb 767. 2. Teflator was bound to inſtruF an Apprentice in Trade i* even Y, 
pl. 70. Wadſ- %% likewiſe bound to find him Meat, Drink, &c. and eb dura 


worth v. | : 
Guy, S. C. the Term, The Court held that the Apprentice remained Apprentice t 


Hyde con- the Executor; For though he cannor inſtruct him in the Trade yet 
ceived 17 he may find him Meat and Drink during the ſeven Years, and chat the 
Pee.” Word (Term) does not determine, but outlaſts the Life ot the Teſta. 


venant to g ; . 

inſtruct is tor as to this, Sid. 216. pl. 21. Trin. 16 Car. 2. B. R. Wadſworth 
not one by V. Gye. 

his Death, 

although there be no particular Cuſtom, as in London eſpecially, ſince 5 Eliz. to which the Court 
inclined ; ſed adjornatur. Ibid. $20. pl. 104. S C. all the Court inclined, that had it been on- 
ly to inſtruct and find Meat is not; and f it were, yet the Breach is ſuthcicntly aſſigned if either 
Fart is true, as here, in turning them out; Judgment for the Plaintiff. 


* 


3. But aſterwards, where Teſtator covenanted to teach an Apprentice 
his Trade and died, and Covenant was brought againſt his Executor 
after a Verdict for the Plaintiff it was moved in Arreſt of Judgment 
that this was a Perſonal Covenant of Teſtator, and did not oblige the 
Executor, but the Maſter only during his Liſe; But adjudged that the 
Þ'xecutor was likewiſe bound, tor he ought to ſee the Apprentice taught his 
Trade, and if he was not of the ſame Trade, then to turn him over to ang 
ther who 1s, ſo that he may be taught :ccording to the Covenant, x 
Lev. 177. Trin. 1) Car. 2. B. R. Walker v. Hull. 


(H. a. 3) Charged upon Covenant or Agreement &c, 
of the Deceaſed, 


1. IF a Man demiſes Sheep or other Stock of Cattle, or any other Goods 
Perſonal for any Time, and the Leſſee covenants for him and his A. 
Vins to leave them c. at the End of the Term in as good Condition as he 
found them, and atterwards he affrgns over the Stock of Cattle and dies, 
this being merely a Choſe en Action in the Perſonalty cannot bind any 
bur himſelf, his Executors or Adminiſtrators who repreſent him ; Soot 
a Leaſe of a Houſe, and a Stock or Sum of Money. 5 Rep. 16. b. 

Paſch. 25 Eliz. B. R. the third Reſolution in Spencer's Caſe. 
2, It one covenants to pay 10 l. Debt lies againſt him or his Execu- 
tors, as 40 E. 3. and 28 H. 8. Dyer are; bur it he doth covenant that 
his Executors ſhall pay 10/. an Action lies not againſt them. Cro. E. 

232. pl. 2. Paſch. 33 Eliz. C B. in Caſe of Perrot v. Auſtin, 

Covenant 3. The Caſe was, A. covenanted with B. to put his Son an Apprentice 
liesagainſt fo C. or otherwiſe that his Executors ſhould pay 201. A. doth not put Hi 
Executors gn Apprentice to C. and dies, Reſolved that Debt lies not againſt the 


Writing Executors of A. for it cannot be a Debt in the Executor where it was 
by which no Debt in the Teſtator. Ibid. 
the Teſtator 


covenanted to be accountable for all ſuch Monies as ſhould be charged by the Covenantee to be paid 
to J. 8. Lev. 47 Mich. 13 Car. 2. B. R. Brice v. Carr, Emerſon & al”. Cro. J. 570. contra, 
for the Goods of Teſtator are only chargeable, which he may well bind. Good win v. Goodwin. 


4. W. being Lord of a Manor covenanted for himſelf, his Heirs and 
Executors, within ſeven Tears, upon Requeſt to convey a Copyhold to the 
Plaimiff for Life ſecundum Conſuctudinem Manerii. The Covenantor died, 


and 


— — _ — —_ 
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and the Plaintiff required his Executor to convey the Copy hold, which he 
refuſed, and thereupon he brought the Action. It was objected, that the 
Declaration did not ſhew what Eſtate W. had in the Manor, and there- 
fore it ſhall be intended a Fee-ſimple z and it fo, then the Requeſt 
ought to be made to the Heir, and not to the Executor; But per Do- 
deridge J. it thall be rather intended that he had only an Eſtate for 
Years, and that the Executor repreſents the Perſon ot the Teſtator as 
to the Pertormance of thoſe Covenants which he was bound to per- 
form, which be ought to do though the Teſtator had no Eſtate ar all 
in the Manor; And all agreed that the Reque/# to the Executor is good, 
and that his not pertorming It was a Breach of Covenant; and Judg- 
ment was given tor the Plaintiff, 2 Bulſt. 158. Mich. 11 Jac, Thurſe- 
den v. Warthen's Executors. 

5. In the Caſe of a Mortgage of a Ship, where the Ship was taken at 
Sea, and there was no Covenant for Payment of the Money, and though 
the Ship could not properly be ſaid to be in Nature of a Pawn or De- 
poſitum, ſince the Morrgagor had failed with the ſame to Sea, never- 
theleſs the Executors of the Mortgagor were decreed to pay the Money tor 
which the Ship was mortgaged. 3 Wms's Rep. 360. cited as decreed 
by Ld. Harcourt, Trin. 1735. King v. King. 


a. - 


(H. a. 4) Chargeable. 
On Promiſes made by himſelf, 


. NMH E Defendant being Executor to a Debtor of the Plaintiff, 

did promiſe that if he did take upon himſelf the Adminiſtration he 

would pay him his Debt; but this was held no Conſideration, being 

moved by Holt in Arreſt of Judgment. Freem, Rep. 434. pl. 585. Mich. 
1676. B R. Day v. Caudrey. 5 

2. 29 Car. 2. cap. 3. . 4. Executor Mall not be charged on a Promiſe 

7 Agreement to anſwer Damages out of his own Eftate, unleſs by Writing 

ned. 


(H. a. 5) Favoured, indemnified or charged. 


In reſpect of the Fund out of which Legacies are to 
ariſe diminiſhing 1n their Valae. 


I, A Made his Will and gave ſeveral Legacies, and made B. his 
* Kinſman Executor and reſiduary Legatee ; Great Part of his 

Eſtate conſiſted in Eaſt India Stock, and he by his Will directed his Ex- 
ecutor to turn his Eſtate into Money as ſoon as conveniently might be; Eait 
India Stock bore then a good Price, and ſeveral of theLegatees called for the Le- 
Lacies, and the Executor taking the Eſtate to be ſufficient to pay all, gave 
them Bonds for their Legacies, but kept the Stock ſo long till it fell to low 
that he had not Aſſets to pay the Legacies, and the Executor brought 
his Bill to have thoſe ro whom he had given Bonds tor their Legacies 
abate, and that thoſe that were unpaid might take their LETS in 
ro- 
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Proportion at the Rate the Stock was then at; but Ld. Keeper would not 
give him any Relief againſt thoſe that had Bonds, and as to the others 
he was to anſwer for the Stock at the Value it was of at the End of the 
Year after Teftator's Death. Abr. Equ, Caſes 239. Hill, 1702. Keg, 
ling's Caſe. 


_ - 
— 


(I. a) In an Action brought againſt Executors, how 
the Plaintiff ought to demean, [or plead] for Debt 
of Teſtator. 


1. N ͤan Action upon the Caſe upon a Contract made by the Testa 

tor, the Plaintiff need not aver that the Detendanrs have Ailers 

to pay Legacies. 9 Rep. 90. b. Pinchor's Caſe, JL C. 182. b. av 
judged, Norwood againſt Read. 

2. 3 Eltz. 9 Rep, 90. b. In Action upon Afſumpſic by Teſtator 

for Payment of a Debt, adzidged that he need not aver that Exe. 

cutor has Aſlets to ſattsty the Oebts oc the Teſtator. 


Upon Aſſumpſit by the Executor. 


And in fuch 3, 9 Rep. 94. Bane's Caſe. The Executor promiſed to pay a 
Caſche Debt (due by a Teſtator) at Michaclinas next, it he would torbear 


ought to be 


fd in his do tue him betore, In Action upon this Allumpfit the [latntiff 
own Name, NED not aver that the Executor had Ailers to the Value of the Oebt 
tor the De- at the Time of the Allumpſit, tor the Law * intends that he had. 


mand is upon 
his own Contract In effect the Forbearance is the Conſideration of the Promiſe, becauſe withoyr 
Forbearance no Advantage could be taken of this Promiſe. Per Parker Ch. J. and to this Opinion 
the reſt of the Court inclined. Sed Adjornatur. 10 Mod. 254. Trin. 13 Ann Johnſon v. Gardiner, 

* Otherwiſe he would not have made any ſuch Promiſe. Cro. J. 602. pl. 27. Mich. 18 Jac, B. R. 
Bard v. Bard. — 613 Booth v. Crompton. S. P. 
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4. In Debt againſt Executors if it be founded en à true Cauſe, le 
may ſuffer a Recovery by Nient dedire, and ſhall have thereof Allowance 
in Action brought againſt them by another to plead this Execution. Br, 
Executor pl. 88. cites 9 E. 3. 12, 314. Per Littleton, Chocke and Brian. 

5. So where they confeſs the Action it it be true, Ibid. 

Upon eiting 6. A Man bought Wares of another, and |. S. promiſed that if the 
this Cale by Vendce did not pay, that he would, and after the Vendee died and did nit 


fate Pig Pl. pay, and J. S. made Executors and died, and the Vendor brought Action 


Paſch. 3, upon the Caſe againſt the Executors of F. S. upon the Atlumplir ot the 
Mar. in the Teſtator, and averr'd that they have Aſſets to pay the Debts and Le- 
Cafe of Nor- gacies, and to ſatisfy this Sum and the Action awarded good by Award 


wood v in B. R. in the Time of Fineux; But now ir is doubred in that 
Read, Fitz 


herbert big Court, and C. B. was always that the Action does not lie. Br, Action 
them to put Sur le Caſe. pl. 106. cites 12 H. 8. 11. 
this Caſe our 

of their Books, for that doubtleſs it is not Law. And it was alſo ſaid that the Authority of this Cife 
was impeach'd by Fitzherbert being of Counſel with the Plaintiff in that very Caſe, and with whom 
Judgment was given, and he being a Judge of great Fame held it erronious; and that in Fatt it 
ſeems againſt the Principles of Law, becau'e ſuch Aſſumpſit is only a Contract en Pais as a Contrast 
of Debt is. Bur it was anſwered, That the ſaid Judgment in 12 H 8. is not ſo eafily to be rejected 
by the Saying of Fitzherbert And the Juſtices ordered the Record of 12 H. 8, to be ſearch'd 411 
ſhewn to them, and ſo it was; and the Caſe was entered, Mich. 12 H. 8. Rot. 40 and was betwer 
Claymond Plainrift, and Uincent & Ax Executrix ot the Will of K. Penſon, Defendants, 45d ©: 
was not demurr'd in Law upon the Caſe, but the Defendants pleaded in Bar as by the Record apbrat— 
ed; and the Reccord was not according to the Book in this Point viz. for the Averment as to paying 
Legacies, but the Averment of the Aſſets was tor the Payment of all Debts, and alſo ro content th: 
Plaintift; and to pay the Legacies was not con:ain'd in the Record; whereupon Judgment was g ves 


in the Principal Caſe of Norwood v. Rede accordingly, - 
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. Fire Facias as Adminiſtrator of G. upon a Recognizance of 4000 l. 
being tound for the Plaintitt, it was moved in Stay ot Judgment, That 
it is ut mentioned in the Writ, Quod profert Literas Adminiſtrationis &c. 
but becauſe it was in a Writ founded upon a Record, and the Courſe is 
not to mention it in Writs, the Court held it to be well enough. Cro, 
E. 592. pl. 30. Mich. 39 & 4o Eliz. in Canc. The E. of Shrewsbury 
v. Sir Walter Lewſon. G 

8. Aſſumpſit; A Legacy of 40 I. was deviſed to the Plaintiff by J. S. 
who made the Defendam his Executor, and diverſe Goods came to 
his Hands, the Detendant in Conſideration the Plaintiff” would forbear to 
ſue him promiſed to pay it at ſuch a Time. It was moved in Arreſt ot 

udgment, That the Declaration was not good becauſe he doth at aver 
that he had Aſſets at the Time of the Promiſe, Sed non Allocatur ; tor 
it hall be intended he had, otherwiſe he would not have made ſuch a 
Promite ; W heretore it was adjudged tor the Plaintiff Cro. J. 613. 
pl. 2. Paſch. 19 Jac. B. R. Booth v. Crampton, 

9. In the Caſe ot an Executor the Creditor mult bring the Action for 
the Sum really due be the Aſſets never ſo ſmall, tor [Judgment muit be tor 
the whole Debt; and this ſeems to be tor the preventing a treth Action 
in caſe of more Aſſets. 10 Mod. 324, 325. Per Cur, Hill. 2 Geo. 1. 
B. R. Baldwin v. Church. 


bee 


(K. a.) How Executors ought to demean themſelves RAN 
ol 922. 


in an Action againſt them = 
How they ought to plead Judgments fitſt to be paid. 


1. 9 Rep. 109. b. Meriel Treſham's Cale. In Debt on Bond the * 
Executor conte ſſed diverſe Judgments and REeconnizances to be paid Jugb. 103. 


rin. 22. 


and that be has ſufficient tu ſatigfy them, and atter faith chat he Cr. 2 C B. 
hath not alia bona, but what are not ſufficient to ſatisty the Debt atore- in Caſe ot 


ſaid ; Reſolved that this lea is repugnant. Feen 
2. In 9 Rep. aforeſaid, Reſolved, Tt he had pleaded that he had 3 

not any Bona præterquam Bona & Catalla que non ſuſſiciunt ad Satis- Ch. J. iq 

faciendum debitum prædictum, this is not good for the Uncertainty. he agreed, 


3. But he ought to conteſs that he has Atiers to latisty Oebitum A 


prædictum. pleads ſeve- 
ral ſudg- 

ments againſt the Inteſtate, or himfelf as Adminiſtrator, and Statutes entered into by the Inteſtate, 
and concludes this Plea, That he hath not, nor at any Time had, Aſſets in his Hands of the Inteſtate's 
Eſtate, præterquam bona & cattalla ſufficient to ſatisfy thoſe Judgments ang Statutes, and avers that 
they are unſatisfied, and which Aſſets are chargeable with the ſaid Judgments and Statutes, that this is 
a good Plea in bar of the Plaintitt's Action, and ſo it is admitted to be in Meriel Treſham's Caſe ; and 
the Plaintiff muſt reply, That he hath Aſlets ultra what will ſatisfy thoſe Judgments and Statutes, 
as is there agreed. 

But if the Plaintiff reply, That any one of thoſe Judgments was ſatisfied by the Inteſtate in his 
Life time, ſaying nothing to any of the reſt, and the Defendant demur upon this Replication, the 
they Plaintift muſt have judgment, for the Plea was falſe, and the Falſhood detrimental to the Plaintiſt, 
and beneficial to the Defendant ; for having pleaded he had no more Aſſets than would ſatisfy thoſe 
Judgments, one of them being ſatisfied before, he hath confeſſed there is more Aſſets than will ſatisfy 
the other Judgments, by as much as the Judgment already ſatisfied amounts unto, which would turn 
to his Gain, and the Plaintiff's Loſs, if his Demurrer were good. 

But to plead, That he hath not bona & catalla præterquam bona quæ non attingunt, to ſatisfy rhe 
faid Judgments and Statutes is not good for the Incertainty ; for it the Judgments and Statutes amount 
to 500 l. 20 l. are bona quz non attingunt to ſatisfy them; ſo is 40 J. lo is 100 J. fo is 200 l. and 
every Sum leſs than will ſatisfy; ſo as by ſuch Plea there is no certain Iſſue for the Jury to enquire, 
nor no Certain dum contels'd towards the Payment of any Debt, as is well reſoly'd in Turner's Cale, 
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So if a Man pleads he hath not Aﬀets ultra what will ty thoſe Judgments, the Plea is bad fe 
the ſame Reaſon, for 201. is not Aſſets ultra that will ſatisfy them, nor 40. nor 100. nor 2050 hy 
doth that Manner of pleading confeſs he hath Aſſets enough to ſatisfy; As to ſay, I have not in rs 
Pocket above 401 is not to ſay, I have in my Pocket 401. 7 

If Executor pleads a Judgment generally, he confeſſes Aſſets for ſo much, and can't after ſay he 
has Ailets for leſs Value. 12 Mod. 527. Trin. 13 W. 3. Parker v. Atfield. 


For if a 4. Or if the Truth be that he has not to ſatisfy the Debts of Re. 


nd . « 
1 cord, tien he ought to conſeſs how much Gods he has ſelicet ad Va. 
in 5 {x11 lentiam Of a certain Sum, & non ultra quæ not ſufficiunt ad de bitum 
Extent of praedictum oc, 

the Penalty 

thereof, and the Plaintift replies, That there is but ſo much due, or that the Party is willing to gl 
4% much, or that *tis kept up by Fraud, and Iſſue is thereupon joined, if it be found by the ſury 
that the Executor has not where withal to ſatisfy it he ſhall not be charged for more, becauſe there le 
not exilty of Fraud. Per Holt Ch. J. 12 Mod. 527. Trin. 13 W. 3. Parker v. Atheld, 
Bur if the Executor has no Aſſſets at all, his beft Way had been to plead the Judgments and Specialties 
in their Order, but he muſt take Care to plead them honeſtly, for if any one ot them be falſe, he is 
gone for all; ſo that if there be a Miſtate in the Pleading or Fraud, it is a Devaſtation, if Iſſue de 
taken upon the Fraud and it is found ; but if you are not found to have Aſſets for the whole Jus. 
ment, it ſhall not be intended you have more than you confeſſed; for the Fraud is the only Thing 
traverſable; Per Holt. Ch. J. 12 Mod. 528. Trin. 13 W. 3. Parker v. Atfield. — 1 Salk. 2115 
pl. 16. S. C. — Ld. Raym. Rep. 678. S. C. accordingly. «Fs 


Br. Executor, 5. 9 E. 4. 12. In Debt the Erecutors plead a Judgment and Execy. 
pl —— tion ot 200 1, and another Judgment ot 1001. recovered of the Goads 
borir fuld of Teſtator againſt them, abſque hoc that any of the Goods ot Hef. 
be 9 E. 12,14. tator were in their Hands the Day of the Writ purchaſed, or atter 


and ſo are the except to the Value of the ſaid 200 l. ſo levied, and the Court ruled 


cr Edi the Plea good, and ik the Plaintiff will maintain his Action he 


tions. 


1 
"ry. 378. 

Prin. 1653. 
Newman v. 


M aſſey » 


ounht to lay that they Have Allets beyond the 2001, and 100 l. 
6. Ik an Executor has no Aſſets over a Judgment, if he dogs nat 


plead in an Action brought againſt him tully adminiſtred, he cannot 
give the Judgment in Evidence, 21 E. 4. 21. b. 


Per Roll. 
Ch. J. It the Defendant pleads Plene Adminiftravit, he mnft depend upon the ſpecial Plea, and not 
vary from it by ſhewing rew Matter; and Judgment was given accordingly ——- 


”, But in ſuch Caſe he ought to plead the Judgment ſpecially, 
and over this nothing in his Hands. 21 E. 4. 21. b. 

8. 9 E. 3. Stat. 1. cap. 3. If Debt be brought againſt divers Executors 
RY {pall not fourch by Eſſcin, but ſuch as appear ſhall anſwer without the 
Reſt. 

9. Debt again Fxecutors who pleaded Recovery by A. againſt them of 
2004. whereof he had Execution, and that B. had recover'd azain/t them 
100 J. Per Brian he need not allege the laſt Recovery, becauſe he has 
pleaded no Execution thereof, nor Aſſets, but ſaid, that Riens enter 
mains the Day of the Writ purchas'd, nor after, but that which ſa- 
tished the 200 l. and ſo need not to mention the ſecond Recovery. 
Pigot ſaid, We could not plead otherwiſe; For if we have Goods over 
the 200 l. we are chargeable to the ſecond Recovery and not to the 
now Plaintitt, Br. Tail Exchequer, pl. 2. cites 9 E. 4. 12. 

10. Debt was brought againſt F. S. as Executor by A. and pending 
this Action Debt was brought by B. again/t F. S. as Adminiſtrator for a 
true Debt (whereas J. S. was Executor) J. S. confeſſed B's Action, and 
pleaded the Recovery in Bar of A. But reſolved not good; tor the Re- 
covery againtt him as Adminiſtrator was void. Cro. E. 41. pl. 5 
Trin. 27 Eliz. C. B. Anon. 

S. C. cited 11. Three Adminiſtrators; In Delt againſt one on a Bond, Judgment is by 
Sid. 333. Nihil Dicit. Aſterwards Debt was brought on a Bond by another 


ng 1 R. Perſon againſt all three; they pleaded the former Judgment againlt 


per Curiam. One; 
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one, and that they had Riens en ſes maines to ſatisfy over and above 
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the laid Debt, and good. Cro. E. 471., pl. 23. Hill. 38 Eliz. B. R. 
Further v. Further. | 

12. Debt againſt an Executor who pleaded, Hat pending that Action Brownl. 50. 
J. C. brought another Attion againſt him for 1001. Pro vero & juſto debito d. C wy" 
due to him trom his Teltator, and that he had confeſſed Judgment in that men) 2a, 5 
Aion, and had not Aſſets ultra, to ſatisty that judgment; the Plaintiff 662 Tria, 


groteftando, that it was not a true Debt, pro placito ſaith that this Recovery ii W. z. 


was by Covin to defeat him of his Deb: &c. and upon Demurrer all the Wee 
Court held this Replication good enough; For if the Recovery be not 8 
by Covin the Plaintiff is barrable, and therefore it is che principal it was fluid 
Matter to be anſwered, and the Conuſance ot the Action is not ma- by Posell 
terial, viz. Whether it be a true Debt and an Action truly purſued, and j that the 
an Action may be Covenous though ir be on a true Obligation. Bur up- c n 
on Error brought the Judgment was reverſed forthe Matter in Law, For upon any 

it cauuot be a Covenous Recovery if the Debt be true, and the Covin al- 1 hing but 
leg d is not material. Cro. E. 462. pl. 10. Hill. 38 Eliz. B. R. the Fraud, 


, {Wk and that the 
Green V. Wilcocks. Opinion in 


8 : the Cate of 
Green v. Wilcocks, Cro. Eliz. 462. had been a long Time exploded, and that it is not necellary 
to plead that the Judgment was Pro vero & juſto Debito; becaule it ſhall be præſum'd Prim! tacic, 


13. Debt againſt the Defendant as Adminiſtrator of F. he pleads a Re- 
covery againſt him as F.xecutor, and befides, to ſatisfy that, he hathno Aſſets; 
Adjudged a good Plea, tor that he ſhall not be twice chirged, Cry. 
E. 646. pl. 57. Mich. 40 & 41 Eliz. B. R. Smallpeace v. Small- 

eace. 
n 14. Debt againſt an Adminiſtrator who pleaded a Recovery in Dali 
againſt him in London, and that he had not Aſſets præter to ſatisty 
that Judgment. The Plainciff replies and confeſſed that Fudgment, but 
ſrews that before this Action brought the Plainuff in that Action ac- 
kuowledged Satisfaction on Record; and upon Demurrer it was adjudged 
for the Plaintift, becauſe Satisfaction being acknowledged he cannot 
lead that he hath Nothing &c. becauſe the Judgment is diſcharged 
bo this Satisfaction acknowledged without any other Judgment. Cro, 
E. 128, pl. 4. Mich. 41 & 42 Eliz. C. B. Hampton v. Bartholo- 
me w. 

15. Debt was brought againſt an Executor on a Bond of zoo l. who 
pleaded that his Teflator entered into a Statute to Z. S. for 300 I. and that 
he had but 80 J. of the Teſtator's in his Hands, and that the Statute was 
get in Force and unpaid ; This was held an ill Plea, becauſe the De- 
tendant did nt allege that the Statute was made for Debt, and that the 
Debt was not ſatisfied. For that it was made tor Performance of Cove- 
nants, and probably there may be no Covenants broken, nor ever may 
be, and it ſo, then it is no good Plea in bar to the Action. Cro. J. 8, 
pl. 10. and 35. pl. 8. Trin. 2 Jac. B. R. Philips v. Echard. 

16. If an Action be brought againſt an Executor, and the Plaintiff 
acth not aver that Defendant hath Aſſets to pay the Debts it is not ma- 
terial; for the Defendant is to ſhew that; tor it he had nor Aſſets and 
pleads non Aſſump/it, he hath loſt that Advantage; Afﬀirmed in Error. 
Cro. J. 293. pl. 13. Mich. 9 Jac. B. R. Legate v. Pinchion, 

17. Debt againſt an Adminiſtrator who pleaded two Recognizances 
acknowledged by the Inteſtate, which were not ſatisfied, and that be had 
not Goods dc. Præterquam Bona & Catalla, which did Dot] amount to 
tve Debts due, on the ſaid Recognizances ; It ſeemed to all the Juttices 
that the Plea was not good, but that the Defendant ought to have 
pleaded, that he had not Goods præterquam Bona to ſatisiy the ſaid 
Recognizances, or no Gods beyond 1tuch Value, which do not 

amount 
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amount to the ſaid Sums due on the fame. 2 Brownl. 153. Paſch 
10 Jac, C. B. Charnock v. Corey. ; 
18. Scire Facias was ſued by H. againſt W. Executor to his Father 
for Execution of a Fudgment obtained againſt the Teftator ; the Defendant 
pleaded Plene Adniimiffravit at the Time of the bringing of the Action; ald 
thereupon they were at Iſſue; Per Cur. it is no good Plea, but the 
Executor ſhould have pleaded, there was nothing in his Hands at 20, 
Time of the Teflator's Death, becauſe the Judgment bound him to f. 
tisty that Debt before others; bur by joyning of Iſſue the Advantage 
of that Exception to the Plea is waved, Mo. 858. pl. 1178. Hifl 
11 Jac. C. B. Harecourt v. Wrenham. f 
19. Debt againſt an Executor «upon an Obligation of 40 l. The Defend. 
ant pleaded three Judgments in Debt in the Court of Rocheſter, aud 
Judgment in B. R prout patet per Recorda preditta, and that he had 
not Aſſets to fartisty thoſe Judgments, whereupon it was demurred 
1ſt. Becauſe he doth not ſay, prout patet per ſeperalia recorda, 2nd con 
clude every of them ſeverally Prout patet per Record in the ſaid Court &. 
2dly, It is not ſhewn what Sums he had in his Hands to ſatisſy, fo as the 
Court might know and adjudge thereupon. 3dly, Becauſe it is 395 
averred that they were Vera & Fuſta debita, whereupon the Judgments 
were given, and Doderidge held it was ill for all thoſe Cauſes; But 
Haughton held it to be ill for the ſecond Cauſe, and the Ch. J. for 
the firſt Cauſe, and not for the other; Chamberlain J. was abſent 
wheretore they all agreed, That for the one Cauſe or other the Plea 
was ill, and therefore it was adjudged for the Plaintiff, Cro. J. 625, 
626. pl. 19. Mich. 19 Jac. B. R. Samms v. Mercer. 
S. C. cited 20. It Recovery be had againſi Executor without good Cauſe, and by Covin 
per Gould. to defraud Creditors, the Creditor may ſay generally, That it was had 
I. 12 Mod. a ; vr | 
528. Trin. by Fraud without good Cauſe to detraud Creditors; But if it was with. 
13 W. 3z. out good Cauſe bur xo Covin, but by faint pleading or Negligence the 
Executor ſuffers the Judgment, the Creditor may ſay that this was 
without Cauſe, and by faint pleading. But if Recovery was not had 
upon good Cauſe but by Covin, the Creditor cannot avoid the Recovery 
by ſaying that it was by Covin to detraud him, becauſe the Party had 
good Cauſe, and where the Recovery is upon legal Cauſe it cannot 
be ſaid Covinous 2 it was upon Conſent, and with Intent to pte- 
vent the Other of his Debt. Jo. gr. pl. 5. Hill. 1 Car. B. R. Vel: 
v. Gatesdon, 
21. In Action againſt the Executor on a Bond made by the Teſtatot; 
The Detendant pieaded Fudg ment againſt her, Ultra quod non habet &cc. 
not ſhewing what was the Ground of the Fudg ment as Bonds or ſingle Con- 
tracts; tor which Cauſe, as Pro vero debito, the Plaintitt demurred, 
and Judgment per Cur. for the Plaintiff Niſi. Keb. 284. pl. go. 
Paſch. 14 Car. 2. B. R. Hutchinſon v. Innocent. 
Sid. 270. pfl. 22. Debt againſt an Executor who pleaded a Fudgment ultra quod tt 
6. Dae had not Aſſets ; The Plaintiff demurr'd ſpecially, becauſe he did 0 
S © 4.5" ſhrew the Value of the Goods which he had. The Court held it to be 0 
Debt on a ly Form; but being ſpeczally demurr'd on it is ill. Lev. 132. Tiin. 


Bond, and 16 Car. 2. B. R. Davies v. Davies. 


the Defend- OT | 
ant pleaded that J. S. had recovered 191. for Rent againſt him, ultra quod he had no Aſſets; up? 


Demurrer the Plea was held ill; For the Defendant ought to have pleaded that J. S. had recovered 
19 l. againſt him for Rent, and that he had nor Aſſets but to fo much, and ſhew'd the Sum in certain 
to ai the ſaid 19 l. ultra quod he had not Aſſets. Keb. 734. pl. 14 S. C. held according. 
OD by the right Rules of pleading the Detendant ſhould ſet down in certain to u 
Value the Goods were, yet that is but Form; For if he had ſaid that he had Goods to the Value © 
100s, and the Plaintift had prov'd that he had 100 l. yet he had gain'd Nothing, Hob. 133. pl. 175. 
Paſchy 12 Jac. Per Hobart and Winch in the Caſe of Moon v, Andrews. 
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ſhall be taken diſtributively; And as to the Matter of the Plea in Bar, it 
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It an Executor 15 ſued on four ſeveral Bond's of 201. each, and they S. P. per 
are all tried at once, and he has only 2c l. Alſets, yer he jhall be charge- 2 J 
able to them all; But he thould have conſeſſed a Judgment to one of Cat 
them, and have pleaded that to the other. 2 Show. 202. pl. 207. of Parker v, 
paſch. 34 Car. 2. BN. Anon. At field. 

24. Debt againſt an Executrix, who pleaded that Z. F. had obtained a 
Joint Fragment azainſt her Teſtator, and HE. H who is ſtill living, aud 
that ſhe had not Aſſets ultra the ſaid Faudgment to ſatisfy, I ne Pliin- 
tir demurred and adjudged tor the Detendant, becauſe the Lien fur. 
vives, and ſo the Executrix is not liable. Raym. 153. Paſch. 18 Car, 2. 

B. R. Harvey v. Harvey. 

26 Caſe againſt an Adminiſtrator upon a Premiſe of the Inteftate, Lev. 200. 
The Detendavt pleaded in Bar two Fudgments had againſt him, one #1 ©: ese 
Delt upon ſimple Contract, and the ot her upon an In/imul computaſſet prout 3 1 2 
ver ſeparalia recorda inde plemus liquet Sc. beyond which he had not Aſſets. tor the De- 
The Plea was adjudged good without averring that the Fudg ments were fendant.— 
pro veris & juftis debitis; for it they were not fo obtained the Plainrilt of * 13 
ought ro ſhew it in his Replication, and cites 3 Cro. 47. Flitthcr's ade x 
Caſe. And as to the prout patet per ſeparalia recorda, without con- accordingly. 
cluding to each Prout patet per recordum, it is well enough, tor it 
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was adjudged that Fudgments in Debt upon ſimple Contract are pleadable 
to this At4:en, tor the Debt is not loft by the Death of the 'Tettator, 
but his Executor is ſtill liable, becauſe an Action on the Cale lies a— ; 
gainſt him for thoſe Things for which theſe Debts upon ſinple Con— 
tracts are brought, and upon which the Plainult recovered againit him, 
and he need not to uſe Dilatories, but may ler Judgment pals againit 
him by Non ſum Intormatus, as in this Cafe ; and though Debt upon | 
ſimple Contract cannot be maintained againſt an Executor if he had 
demurred to the Declaration, yet if he pleads to it it is good, and the 
udgment ſhall not be reverſed for that Reaſon, and thoſe Cuſes in 
1 And. 182. and 3 Cro. 121. which are to the contrary, are not Law; 
and it this Plea is not good, then thoſe Payments are a Devaſtavit, 1 
which it is not, becauſe in Action on the Cale on a Contract, and Pie- 0 
ne Adminiſtravit pleaded, he may give Payment on another Contract þ 
in Evidence, and by the fame Reaton he may ſuiler Judgmenr to paſs 
againſt himſelf, Sid. 332. pl. 17. Paſch. 19 Car. 2. B. X. Palmer v. 
Lawſon. 

27. Debt againſt ſeveral as Executors ; They plead a Fudgment againſt Sid. 44. pt. 
one of them as Adminiſtrator. Plaintitt demurred, 11t. becaule the Action 1 | 
and Judgment is as Adminiſtrator, which he might have avoided by 88 ee ! 
pleading in Abatement that he was Executor. 2dly, Becaule it was judged a | 
only againſt one, whereas it lay not but againſt all; Bur reſolved that good Plca, 
the Judgment was pleadable in Bar, and as to the firlt Point cited 3 
Cro. 646. Wheatley v. Lane, adjudged in Point in B. K. and as co 
the ſecond Point cited 3 Cro. 437. and though the Action was not 
well brought, the Detendant was not bound to plead in Azvatement aud 
put himſelt to greater Charge, ſince there was a true Debt and a Re- 
covery had upon the Right of it. Lev. 261. Hill. 20 & 21 Car. 2. 

B. R. Parker v. Amys. 

28. Action was brought againſt an Executor, who pleaded ſeveral q,_, _. 
Judgments, bur as to the lait Judgment pleaded by him, he dd a9 c- Jordan 5 
preſs where it was entred, nor when obtained ; and this being aſſigned tor Foren, $. C. 
Error, Twiſden J. held it not good, becauſe by this Plea he is tied up "4 Jung” 
to plead nothing bur Nul tiel Record; But it the judgment had been ar ws” 
pleaded as it ought to have been he might perhaps have pleaded Ob- ſuch Plead- 
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258 
fre ould tent per Fraudem; and judgment accordingly. Mod. 50. pl. 106. Hit 


5 ret Fg 21 & 22 Car. 2. B. R. Jordan v. Fawcett. 
1 901 S . 
very difficult to find the Record, and then he could not plead that it was kept on Foot by F aud i 


the like Sid. 449. pl. 12. Jorden v. Foſſet, S. C. and the Bar was held ill, and Judgment for the 
Plaintiff, N 


—_— — —— — A en — 


—— ——————— y — 


29. Debt againſt an Adminiſtrator, who pleaded a Recognizance 508 
ſatisfied, and alſo a Fudgment in Debt for 5000 „ on a Note papalli with, 
Intereſt upon Demand, and that the Money being not paid till ſuch a Day 
the Intereſt amounted to 117001. and ſo the Fudgment was againſt him for 
6700 J. and that he had not Aſſets ultra 40 J. chargeable to this Recqg ui. 
zance and fudgment; And upon Demurrer the Plaintiff had Judgment 
per tot. Cur. For his pleading a fudgment for Intereſt is 1/l, becaulc it ig 
a Devaſtavit in him to ſutter it to run in Arrear, and Deſect ot Af; 
to pay it before the incurring of it by the Adminiſtrator thall not be 
intended, not being expreſsly pleaded, 2 Lev. 39. Hill. 23 & 24 Car. 
2. B. R. Seaman v. Dee. 
Ibid. faid 30. Aſſumpfit againſt Adminiſtratrix of her Husbard for 201, 108. 
per Cur. She pleaded, that he was bound in a Statute to one C. for 2000 J. pro ge- 
agg i ie ro & juſto delito minime ſoluto. The Plaintiff rep/ted, that C. ſued cut ay 
reſolved Extent and Liberate upon the Statute, and had Lands delivered to and 
Jaiely in accepted by him, and the Return of the Writ Prout patet per Recordum. 
ol 3 On general Demurrer the Plaintift had judgment; For per Cur, C. 
Johnſon v. by accepting the Lands upon the Liberate, was concluded to have any other 
Joung, by Execution againſt the Goods of the Iuteſlate, and ſo the Adminittratrix 
ten of not chargeable upon the Statute ; and Judgment for the Plaintiff, ; 
tlie Pre Lev. 269. Paſch. 2 W. & M. in C. B. Barker v. Dye. | 


Jumprion, : : 
that by the Acceptance of the Lands the Statute is ſatisfied. 


31. Debt upon an Obligation againſt an Executor, who pleads a Re- 
covery in Debt and fudgment, and that he had na Aſſets ultra &c. A.. 
ter a Veraits it was moved that this was no good Flea, becauſe for all 
that appears this Recovery might be upon a Delt for a ſimple Contralt, tor 
a Þlea thall always be preſumed ſtrongeſt againſt him that pleads it, and 
cites Plow. 46. 1 Inſt. 102. 3 H. 7. 2. and then, though a Verdict be tor 
the Detendant, yet he ought not to have Judgment, and cited Nj: 
cholls's Caſe, 5 Rep. Moor 867. Hob. 112. Bur the Court ſeemed 10 
znchne that it was well enongh after a Verdict, though perhaps upon De- 
murrer it might have been bad, according to 8 Rep. 133. Turner's 
Cale, tor that Cafe was not alter a Verdict, bur upon a Demurrer 
though it was alledged by woodtellow to be after a Verdict. Curia 
advitare vult. Freem. Rep. 215, 216. pl. 223. Mich. 1676. Read v. 

Dawſon. 
Freem Rep. 32. Debt upon Bond of 40 l. againſt an Adminittratrix, who pleaded 
50 hy $5 that the Inteſtate was indebted to M. R. in 250 l. on a Statute Merchant 
2 1 C. Jet in Force &c. and that ſhe had not above 40 3. Ats beſides what will 
Atkins J. /atiofy that Statute. The Plaintiff replied, that the Statute was burnt 
Lic, it will wien Fire; And upon a Demurrer to this Replication, and by the Opi- 
WM a hard nion of three Juttices, the Plaintiff had Judgment, becauſe by the De- 
:ale for . 2 : 2 þ * 
the Plain. Murrer the Letendant had contetled that the Statute was burnt, and it 
riff, for if the 10, then it could never riſe up againſt him. But Vaughan Ch. J. dit- 
Truth be tered in Opinion, and faid that it is a Rule in Law, that Matter 0! 
mr Record thall not be avoided by Matter en Pais, which Rule is mani- 
burnt, that leſtly thwarted by this Reſolution, that ic was a Matter of Record to 
yer ir ſhall both Parties, and the Plaintiff could not avoid it by ſuch a Plea, any 


x in Being more than the Defendant could by any other Matter of Fact; and {id 
to bar him a 0 2 1 


— — 
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n 4 proper Caſe for Equity. Mod. 186. pl. 18. I'rin. 26 Car. 2. of his Debt 
C. B. Buckley v. Howard. upon the 


Ohligation, 


* 
and vet he 15 intirely incapable of having any Benefit by it, ſo that he ſhoald lo both his eee 


and the Obligation too. Bur Vaughan Ch. |. ſaid, that the 


Inconveni:nce will be as orc 

. a en 2 as great on the other 
jo N j / * 8 

Side ; for if the Plaintiff ſhould recover upon this Obligation, perhaps he miy be tucd afterwards 


upon the Statute, which for all that he knows may be in Being. To which Atkins laid, that then 
hc ſhould have traverſed it, and then it might have been tried. Curia advitare vult. 


33. Aſſump/it againſt an Executor, who plea e a Boud of 40 J. enter- 
ed into by his Teſtator ad hac inſolut' and no Aſſets ultra 5 1. quæ non 
ſufficiu:.r ad ſatistaciend' debitum prædict' & ad illud onerat' & obli- 
gat” The Plaintiff replied, that the Bond was conditioned ty pay 20 J. 
at a Day yet to come, and upon a Demurrer Judgment tor the Delen— 
dant, becauſe the P/aiutiſſ did not allege in his Replication that the Ha- 
fendant had Aſſets ultra to pay the 201. tor it he has not, he is not bound 
co pay the Plaintift the Debt upon Contract betore the Debt upon Bond 
due at a Day yet to come. 3 Lev. 57. Triu. 34 Car, 2. C. B Lemun 
y, Focke. 

34. Executor pleaded that his Teſtator entered into a Bond to pay 
100 J. which was not get paid, beqond which he has not Aſſets, aud held 
good upon a ſpecial Demurrer wuhour ſaying Pro vero & juſto debito. 

Carth, 8. Trin. 3 Jac. 2. B. R. Luke v. Raw. : 

35. Debt upon Bond againſt an Executor, who pleaded ſeveral Fudge S. C cited 

ments obtained againſt him upon Bonds made by the Teftator, and that he per Cur. 
had not Aſſets ultra &c. The Plainciif replied as to one Bond of Lutw 459 
2001, that the Condition was to pay only 100 J. and ſo to the reſt ſeverally, Mien. 3 
and that the Defendant had Aſſets to pay the Plaintiff, and ultra, to {a- JS 5 
tisfy the ſaid leſſer Sums in the Conditions &c. Viz. at ſuch a Place. 
The Detendanr rejoins, that he had not Aſſets ultra to ſatisfy the Debts 
and judgment in his Plea. The Plaincitt demurred tpecially, becauſe 
this Rejoinder did nor anſwer the Replication, but ambiguoutly ; tor 
he ſhould have rejoined, that he had not Aſſets ultra to ſatisty the let- 
ſer Sums, and not to make the penal Sums Parcel of the Iſſue, tor it 
he had Atfts ultra the leſſer Sums he ought to pay the Plaintiſf; But 
reſolved per tot. Cur. that the Penalties are legal and due Debts till the 
Obligees are ſatisfied; tor though in Equity and Conſcience the leiter 
Sums are only due, yet perhaps the Obligees will not accept them with- 
out Suit in Equity; And if they would or offer to accept them, and the 
Defendant would not pay them, the Plaintiff might help himſelf by pleading 
it ſpecially that they would, and offered to accept the letter Sums, but 
that the Defendant would not pay them, but kept the ſudgments on 
Foot by Fraud and Covin, and give the ſame in Evidence, but he can- 
not aid hinifelt by ſuch a general Pleading as this is in the principal 
Cafe, and therefore Judgment was given tor the Detendant. 3 Lev. 
368. Trin. 5W. & M. in C. B. Thompſon v. Hunt. 

36. It an Executor pleads /ix Fudgments againſt him, Ultra que he has 1 Suk 293. 
nt Aſſets, and he conteſſes by Implication that he has Aflers ultra five, Pl 19. 5 C. 
and it the Plaintiff in his Replication takes Iilue upon the Rieas ultra 3 22 
it is ill, and a Man cannot oblige another to an Itiue of Fatt which he au fel 
has conieſſed before; and the better Way is only to anſwer to ſuch fudp- Pivinift may 
ments as he knows to be obtained per Fraudem, and if any of them are reuy Seve- 
Jouud for tbe Plaintiff he ſhall have fudgiuent, becauſe it would appear yy pay 
that the Detendant has Aſſets, he having confeſſed Aſſets ultra fi, e by N Fav 
bis pleading fix Judgments. Ld. Raym Rep. 263. Mich, 9 M'. 3. his Election 
Alliton v. Sherman. rey Bag 
4 any one of the Judgments ſet up by the Executor Cart. 220... C ded io 
gh — 12 Mod. 153. S. C held accordingly. | Comb. 444. 440 8. and ſays the ſu- 
ö ay was for the Plaintiil to anſwer io cvery Particular; For though the Replication to one be 
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falſe, yet if it is good for any of the reſt the Plaintift ſhall recover; For the Defendant hall _ | 

Advantage of his own Wrong; and that the Plaintiff having concluded with a Quoad to cvs, * 
plication, is better than one Concluſion only to all. a Ke. 


— — — : — —— . — — 


27. Debt againſt an Executrix, who pleaded ſeveral Action; of Des; 
brought againſt her, pro eo videlt' quod cum the Teſtator Sc. per 94,4 dom 
Scriptum fuum Oblizatorium became bound &c. and that Judgment was 
obtained againſt her &c. and that ſhe had nor Aſſets ultra &c. Ex. 
ception was taken, becauſe it was not expreſs/y alleged that the VO 
was bound in the ſaid Bond. But all the Court held the P]J-, good; 
And Holt and Powell ſaid, that none but the Party himſeli, his Heirs 
Executors or Adminiſtrators, can plead Non eſt Fattum. And per 
Powell J. the Plaintiff cannot inſiſt upon any Thing but the Fraud 
Lutw. 656, 662. Trin. 11 W. 3. Robinſon v. Corbett. 
33. It Executor pleads Judgment which is 2// pleaded, or on I}. 
found to be kept on boot by Fraud, he has contetled Ailets tor it; Pe; 
Holt Ch. J. tz Mod. 527. Trin. 13 W. 3. 
39. It on Judgments pleaded Plaintiff prays Fudgment when Alte, 
comes into his Hands, he 1hall not be chargeable till rhole are paid; Pe 
Holt Ch. J. 12 Mod. 528. Trin. 13 W. 3. B. R. in Cafe of Parker v 
Atfield, cites Paſch. 23 Car. 2. Rot. 339. Walpole v. Prettiman | 
40. Lo a Sure Facias upon an interlocutory Judgment had againſt an 
Executor, the Detendant cannot plead a judginent in Bar. 1 Salk. 
315. pl. 23. Paſch. 3 Ann, B. R. Smith v. Harmon. 
6 Mod. 142. 41. S. as Executor ſued a Sci. Fa. againſt the Detendant, ſetting fort 
8. 7 _ that the Inteſtate ſued the Defendant in ſuch an Action, and hai Fudgment 
$4 L tha by Nihil dicit, and a Writ of Inquiry of Damages, which abated by his 
Sanne, viz, Death before the Return of the Writ, and that Adminiſtration was pram 
8 & 9 W. 3. to the Plainuff, and had Sci. Fa. againſt the Defendant, to et Cay; 
> 6. has why Plaintiff ſhould not have Fudgment, who pleaded that the Plainif 
Ve * ought not to recover, becauſe the Defendant's Teſtator was indebted to A. in 
intcrlocuto- 100 J. pon Bond, who obtained Fudgment againſt the ſaid Titator, ani 
ry Juig- that he had not Aſſets ultra &c. The Plaintiff demurred and had Judg- 
ment, and ment, becauſe the Statute never intended that the Executor thou.d 
ea wor make any other Defence than what his Teſtator might have done ; 
of it that and it a Scire Facias had been brought againſt his Teſtator, he could 
the Execu- have pleaded nothing but a Releaſe, or other Matter in Bar ariling 
tor ſhould puis darrein Continuance. He is, by the Words of the Statute, 40 
«CB gr ve. hew Cauſe why Damages ſhall not be aſſeſſed and recovered, and it 
ry Parry he appears at the Return ot the Sci. Fa. and does not ſhe w any Mat- 
might have ter ſufficient to arreit the final Judgment, then a Writ of Enquiry 
laid, and its ſhall be awarded. 1 Salk. 315. pl. 23. Paſch. 3 Ann. B. R. Smith; 


Meaning 
was to put Harmon. 


the Executor | 

in the ſame Condition with the Teſtator, and now he pleads in Bar of the original Action, ich 
lies not in his Mouth to do; and Powell agreeing, put this Cate in Account, viz. Judgment is, Qued 
De ſendens compuret, a Scire Facias lay for the Executor before this Statute, yer the Party coul4 
plead nothing againſt the firſt Judgment; and per Holt Ch. J. the Sci. Fa. is not fo good as it ſhould 
be; For it ſhould be Sci. Fa. ad audiend* Judicium, that 1s, giving them Day to come and hear the 
larva ot the Court; and Judgment was given for the Plaintitt; and Holt Ch. |. faid that the 
;xecutor could not plead a Relcaſe here though to himſelf, and therefore the not pleading it would 


not be a Devaſtavit. 


2. The Plaintiff obtained an interlocutory Fudgment againſt the La 
Mohun in an Action upon the Caſe. "The Ld, Mohun died, and tas 
Plaintiff took out a Scire Facias upon the 8 9 N. z. cap. 10. againſ! ('* 
Defendant his Executrix, and had an interlocutory Tuagment againſt le, 
Ly Default, and executed a Writ of Inquiry, aud had final fudgment ag? 
ber De Bonis Teſtatoris, and took the Teſtator's Goods in Executio! 


'T bs 


* 


Fxecutors. 
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The Court was moved to ſet aſide the Execution, and to order Reſtitution of 
the Goods for want of a Scire Factas quare FE xecutio non after final Fungs 
nent, and the Cale of Smitb and Harman now reported in Salk, 315. 
and Mod. Caſes 442. was cited, that upon a Scire Facias upon an in- 
terlocutory Judgment, an Executor cannot plead either a general or a 
ſpecial Adminiſtravit, and that therefore unleſs a Sci. Fa is to go our 
upon a final Judgment in ſuch Cafe, an Executor will be in « worte 
Condition than it nal Judgment had been againit che Teſtator. The 
Court, upon hearing Counſel on both Sides denied the Motion, becaute 
by the ſaid Statute the Executrix ſtands in the Place of the 'Teltator, 
and can ſay nothing but What he might have ſaid it he had lived. Quze- 
re it it be not a better Reaſon becauſe Executrix had, upon the Sci- 
re Facias being taken out, an Opportunity to plead all ſuch Matters 
as the Law allowed in ſuch Caſe. N. B. The Judgment in the ſaid 
Cale of Smith v. Harman ſeems to be Law, becauſe the Executor 
there was the original Defendant, aud had an Opportunity to plead the 
Bond in Bar of the Action, but inſtead thereof he let Fudgment go by M- 
hi] dicit, or after the interlocutcry Judgment he might have pleaded 
chat to the Action upon the Bond; but where an Executor or Admini- 
ſtrator is not Party to the original Action, but brought in by ſuch 
Scire Facias, he ought (as it ſeems) to be admitted to plead a ſpecial 
Adminiſtravit, as it is adjudged Salk. 296. he may do where final 
judgment is had againſt the Teſtator, not withſtanding the reported 
Reaſons of the Reſolution of the ſaid Caſe of Smith and Harman, tor 
the Suit being continued by the ſaid Statute in the ſame State it was 
in at the Death ot the Teſtator, ſeems not to deprive the Executor of 
any Plea but ſuch as the Teſtator might have had before his Death. 
MS. Rep. Paſch, 12 Ann. C. B. Snape v. Lady Mohun. 


— a — — 
— — — — — 


Executor. Adminiſtrator. 


(L. a) Who of them may retain. 


5 A Lawful Executor may retain the Goods of the Teffa, Þ.*! * 


tor in Satistaction of a Debt duc to him by the Teſta 85,142. 
tor. v. Dyer. 
S. P.-— Aud 
if he has no other Goods he may plead Plene Adminiſtravit if Debt be brought againſt him; Per 
Hobart Ch. J. Winch 19. Anon, 


2. Sch it ſeems that an Adminiſtrator may Retain to ſatisfy him- Hob. 123 
(elf, becauſe he comes in by an Act of Law, (ctlicet, by the Letters 1 % 5 
of tye Ordinary authorized by the Statute of 31 E. z. Adzudged 8 
Mich. 14 Ja. B. Sr. Vm Warner v. Wainford. D. 8 Jl. admitted per 1maines 
Cur. Burnett v. Dixe. Dil. 11 Ja, B. per Cur. + Bond v. Green. by the Ad- 


EN min:{trator 
was by the better Opinion of the Court thought ſuthcicnr, 
7 Godeb. 217. pl. 310. S. C. held per totam Curiam, but that Executor de fon Tort Catitzor — 
Bou nl. 7 5. 8. C. 


3. Ik J. be indebted to B. and to C. by ſeveral Bonds and dies, 2 Brown. 
and D. takes Adminiſtration, and after B. makes D. his Executor and B 
dies, D. may retain Goods which he has as Adminiſtrator to A. © . 
latisfy the Debt due to him as Executor to B. per Cur, O. 8 Ja. (eos, bur 


D. Barnet v. Dixe. ſome hat 
ditlerently 
ſtated. 


4. An Executor de ſon Tort Cannot retain to ſatisfy himſelf, be. C. E. 5 
caule he comes xo it by his own Act and Tort, and nor by any 935 “ 
. Xx Corte : 
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Coulr:r 8. Courſe in Law, and ik he might retain, great Inconventence 


Whey) and Contufions would enſue, Reſolved, 5 Rep. 30. b. Coe, 7 
Mo 527. Caje. y 

I. 696. S. | : 
G edinde'd by all the Judges of England at Serjeant's Inn. 8. Le by Frowike, Keily 59. a C 
Hill. 20 H. 7 Zrowul. 103. Mich. 6 Jac. Alexander v. Lumb, S. P. accordin y.— Velo 


15% S. C-— But Cro. E. 631. held obiter, that where one is made Executor by a former Teſta 

nent, and afterwards another Teſtament is made, and therein another made Executor, and the lad 
Jeſtament not being known the firſt is proved, and the Executor pays Debts to himſelf, and then the 
ſ{-cond Teſtament is diſcovercd and proved, yet peradventure the Payment of the firſt Exe 
Debrs ſhall be allow'd him againſt all Strangers at the leaſt ; for he had Colour to do it as Exec 
the kr Teſtament, and he is to be allow'd for all Judicial Acts done by him &c. 


CuUtor's 
utor by 


a TY ww — © 


5. Tt ſeems that the Ordinary might before the Statute of 31 E. 
4. retain to ſatisfy a Debt due to himſeif, becauſe he had the 

Do wer of Adminiſtration caſt upon him by the Law, 
6 But it ſeems that atter the ſaid Statute of 31 E. z. that he 
Fol 923, Cannot retain, * becauſe now he ought de Jure to grant Adm. 
I mfratiton, therefore they not Granting, but the Adintniſtration 
by himſelf is in a Manner injurious, and theretore he cannot re: 

tain and ſo cake Advantage ot his own Wrong. 

Hob 259 7. Tf Adminiſtratrix durante minore ætate Of An Executor makes 
p!. 229. 8. Ajvers Bonds to the Creditors of the Teſtator, and after rakes Baror, 
_ oye the Baron may retatn ſo much of the Goods of the Teſtator as 
8. C. cited amounts to the Value of the Oebts ſecured by the Obligations 
by Ray- of the Femme as his own Goods, Hob, 327. per Cur, Briers v. 


mord ]. Goddard. 
Raym. 434. 


Hob 250. 8. Qllære if the Feme dies whether the Baronmay detain aſter, for then 
, the Baron is no longer chargeable by the Obligations. Pob. Rep, 
the ſams Pl. 327. it ſeems tif Baron in Lite ot his Wite declares that he retains 
Quzrc, lucb particular Goods in lieu of the Obligations, though the Mite 
alter dies, yet by the Declaration the Property was abſolutely al- 
te red in the Baron, and then the Death of the Wite after will not 

De veſt it. 
9. It two Executors ate, und one pays the Debts of the Teſtator 
with his own Money, he map retain ſo much of the Goods of 
S P. by 10. So ik the Teitaror was indebted ro one Executor, he may 
Ree and retain to fatisfy himſelf againſt his Companion, 37 D. 6. 30. 


rrecd H | 
be Cora 20 0. 7. 5. 


Keil. 63. F * _ 
a. Trin. 20 H. 5. that be may retain. 


S P. by 11, An Executor map retain a Debt due to Himſelf by tbe 
, Ch. |. Teftator upou a Contract, for though no Action of Debr lies againſt 
Pi. an Executor upon a Contracr, pet this is a Duty, and if he plcads 
Car. in . R..t9 it and does not take Advantage of it, it ſhall bind him. And 
in Caſe of allo an Action upon the Cale lies upon ſuch Contract againſt an 
Edpecomb v. Executor. Mich. 1649. adjudged per Cur. upon Demurrer. 
ce. Sleadal v. Bowerbanck. Intratur T. 1649. Rot. 948. 
Sty. 337 12. If an Action he braught upon a Contract againſt J. S. as Ex- 
358. S. C. ecutor to B. (where he is Executor de ſon Torr) and pending the 
_—_” Suit upon Continuances Adminiſtration of the Goods of B. 
2 Vent, zranted to |. S. he map retain in this Caſe Goods to ſatisfy all 
180 — Obligation in which B. was bound to him; becauſe Debts upon 


2 Show. Speclalty ought to be firſt ſatisfied, and now he is made lawfully | m 


fn 2 pop ts 9, we. DS fans fs 


hy wy $90 re wu 


374. Ot Adminiſtrator and cannot tue hinifelft, Tr. 1652. adjudged ußp⸗ 


on Demurrer, Villiamſen v. Norwich, Jntratur Pit. 1551. Bot: 
1667. 5 = OY 
12. It J 


— — — 
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13. If Debree of Teftator be Debtor to the Executor in a like Sum, and 
the Executor in Satisfaction of Teſtator's Debt releaſes h1s Deli, the 
Property ſhall be altered preſently ot the whole Goods in the Hands 
of the Executor; So where a Debtor makes the Creditor Executor ; Per 
Anderſon Ch. J. Le. 112. pl. 153. Paſch. 30 Eliz, C. B. in Caſe 
of Stamp v. Hutchins. 
14. Two are jointly bound in a Bend, one as Principal, and the other 
2s Surety. The Principal died, and the Surety adminiſtred. The Bond 
being torfeited the Surety agreed with the Creditor and diſcharged the 
Debt. Another Creditor brought Debt. Adjudged he cannot retain ; for 
by joining in the Bond with the Principal it became his own Debr. 
Godb. 149. pl. 194. Mich. 5 Jac. B. R. Anon. | 
15. The Husband on Marriage gives Bond to Truſtees to pay 3000 l. Skinn. 214; 
1 the Wife (not to the Truſtees) it the ſurvives him. The Husband Boikeller v. 
dies leaving a Daughter and the Wite living. The Wite adminiſters KN 
durante minore ætate of the Daughter. Per Raymond J. the may judged.— 
retain, but if the Payment was to have been made to the Truſtees 2 Show. 
ſhe could not. Raym. 483, 484. Hill. 34 & 35 Car. 2. B. R. 403. Rock- 


Roskelly v. Godolphin. Galen, 


I. 375. 8. 
C. adjornatur, but all the Court except Holloway J. inclined for the Retainer, 2 


16. Action was brought againſt A. as Executor of an Executor of an 
Executor, 22 whom the Plaintiſt had recovered a judgment in 
Debt, the Executor had waſted, and was indelted upon Simple Con- 
tract to the Defendant whom he made his Executor. Per Cur. the De- 
tendant may retain for his Debt grounded on the Devaſtavit; For ic 
mall not be adjudged a Debt ſuperior to a ſimple Contract. 2 Vent, 
40. Mich, 2 Jac. 2, C. B. Batburit's Cale. 

17. An Executor of an Executor may retain, but then he muſt be 
Executor of the firſt Teſtator, which an Executor of one of the Executors 
of Teffator, the other Executor being till living, is not, and therefore can- 
not retain, Per Ld. Wright. Ch. Prec. 18 o. Mich. 1700. Hopton v. 
Dryden. 

18. A. dies indebted by one Bond to B. and by another Bond to C. and 
leaves B. and F. S. Executors; B. intermeddles with the Goods and dies 
before Probate, and Lefore any Hlection made to retain ; Quære, Whether, 
as B. might have retained the Goods in his Hands, his Executors have 


N the ſame Power. 3 Wms's Rep. 183. Paſch. 1733. Crott v. 
yke, 


(M. a) Executor. Adminiſtrator. 
In what Caſes they may retain, CNA. TA. 


Fol. 923. 


11 


. 17 Teftator gives a Cup of Gold in Pledge for 20 l. and 9. er 
„Executor of his proper Goods redeems the Pledge, he may Cee 
retain the Dledge as his proper Goods. 20 0. 7. 2. b. 4. 5. Conira per 

"EP Kinſmill, 
Vavifor and Fiſher Juſtices. For the Executor has done that which the Law would not charge 
im with, as to pay a Simple Contract &c. and therefore this remains as Aſſets. Br. Adminiſtrator, 
Pl. 51, Cites 20 H. 2 Br. Aﬀets enter mains, pl. 12. cites 8. C.— Br. Executor, pl. 179. 
Cites S. C. And ſays that in the ſame Year, Fol. 4. by the Opinion of all the Juſtices except Kingſ- 


mill the Property is changed to the Executor, and the Pledge ſhall not remain in their Hands as 
Aſſets.— D. 2. b. pl. 6. Paſch. Mich. 6 H. 8. 8 P. In Debt againſt the Executors of K. 


at the Iſſue, upon fully adminiſtred, pleaded &c. the Plaintift gave Evidence, That they had Goods, 
Plate &c. in their Hands; The Defendant pleaded, That they redeemed Part of them with their 
on Money, which Goods were pledged by the Teſtator to the full Value; and for the Reſidue 
that 
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that they had paid for the Debt of the Teſtator ſo much to the full Value, or more. And ©; 
Demurter it was adjudged good Evidence for the Exccutors to maintain the Iffue ; for 3 Mar En 
have Recompence for that which he hach lawfully paid; as a Diſſeiſor pay ing Rent ir Mall In 
couped in Damages. Ard it is not like the Caſe, where the Teſtator deviſes that his Executors ft. : 
{cli his Land, for in that Caſe they may not retain it, becauſe it is the Will ot the Teſtator * 
they ſhall ſell. Dy. 2. pl 3. Mich. 6 H. 8. rg 
It A. being poſleſſed of a Leaſe for 60 Years of 1001. Land, mortgages this for 500 l. or bt 
that the Mori gage or Pledge of a ſewel or Piece of Plate for halt the Value, and before the 5 
I:mited for Payment and Redemption, A. having made B. his Executor dieth; and B. mikerh 5b 1 
ment at the Day. Now, this Leaſe, Plate, or Jewel is in B. as Executor to A. and is ſubiect to 1 
Payment of Debts and Lecacies; But if the Payment be after the Day the Property or Inteteſt is in 
the Executor to his own Uſe, this is rather a Re-emption than a Redemtion, and it the Yay 
ner make the Redemtion by Payment at the Day with the Teſtator's own Money or Good: ;1... 
Thing rede»med is in him as Executor, and the Money by him paid for Redemption is well Re 
riſtred, the Goods redeemed being of better Value; And there is no Difterence whether the N 
Value of the Goods be deemed Aſlets, and the Money paid for Redemption find drowned therein 
or that the Sum be ſtill adjucged in the Hands of the Executor as Aﬀets, and only the Surpluſage of 
the Thing redeem'd over and above the Sum paid for Redemption. Went. Off. Ex. 55, to the Mid. 
dle of $1. 5 


The ame 2. Jf the Erecutors pay Debts of the Teſtator our of their own 
6 e proper Goods, they may tetain fa much in Value of the Goods of 
Shelly v the Teſtator as their proper Goods. 20 1, 7. 2. b. 5. 
Sack will. — 
And. 24- 5 C. — Burt unleſs Executor has in his Hands Money of the Teſtator's (it being eaſy to mike 
of that a proporti-nuble Change) or unleſs the Sum paid by him for the Teſtator, or owing to him ty 
the T'coltaior, awvunt io the full Value of all the Teſtator's Goods in his Hands, or exceed the ſame, 
no Alteration Cai b- till ſome Election or Declaration made bv the Executor, which of the Goods not 
exccedtg, the Value, he will have to be his own. Went. Off. Ex. 89 — But if the Election or De. 
clatution exceed the Debt it may perhaps be void. Ibid. go.—— If Executor pays 20s. of his own Money 
ter the 'Teltaror, and retains a Horle of the fame Value, this is a good Adminiltration, and chang:s 
the Property if it be by Licence of the Ordinary. Br. Adminiſtrator, pl. 37 cites 21 E. 3. 21. Per 
Choke. lui ſays Quere; for the Reporter doubted Br. Executors. pl. 116. Cites S. C. ac- 
cordingiy, that he may well do it by the Licence of the Ordinary, which ſtands with Conſcience 
and the Law, and by this may plead Plene Adminiſtravit. But the Reporter doubted, and thouph: 
tha! 11 does not change the Property; For a Man cannot give to himſelf; and the Ordinary has no 
Property 11 1t.—— Put the Executor cannot retain ut ſuprn without Licence of the Ordinary. Ibid. 
It kxecntors retain Goods to the Value of 101. and pay 10 l. de Propriis, this ſhall not chang: 
the firſt Goods of the Teſtator. Br. Property, pl. 50. cites 21 E. 4. 21. Zut ſhall remain in his 
Hands as Aﬀlets, and ſhall charge him. Br. Executor, pl. 6. cites 8. C. 


2. If a Man be indebted to the Teſtator and the Execurors hne 

not any Goods in their Hands by which they bring Debt àgainſt the 
Debtor and recover, where the Coſts amount to the Value of the Oct 
8 in this Cale they ſhall retain as their own Sogds. 
5. J. 4. b. 
N 4. l That if an Executor with his own proper Monics py 3 
Delt aue by the Teſtator, he may retain ſo much ot the Value ot the 
TJeſtator in his Hands. Mo. 2. pl. 3. Hill 10 H. 8. 7. Cleydon ). 
Spenſer. 

5. Executor cannot retain Goods for Part of the Debt and have Afi: 
againſt the Heir for the Ręſidue, tor he cannot apportion his Debt, ba- 
mutt retain Goods tor the Whole, or have the Whole againſt che Hel. 
Arg. Pl. C. 185. b. Trin. 5 Mar. 1. in Caſe ot Woodward v. Datcy. 

6. If the Executor be taten in Execution for the Debt of the Teſtatir, 
he may retain ſo much of the Goods of Teſtator, and it ſhall be ac- 
counted Aſſets in his Hands; Per Periam J. Le. 112. pl. 153. Pele. 
30 Eliz. C. B. in Caſe of Stamp v. Hutchins. | 

D. 2. pl. 3. 7. Executor takes in a Bond and gives another in his own Name i: 
a. Marg. the ſame Sum; He may rerain' Mo. 260. pl. 409. Paſch. 30 El. 


cites 8. C. — 4. 
Co. E. 120, Stamp v. Hutchins, 


1. 10 6 
S C. held accordingly S. P. But if he compounds for leſs, the Surpluſage ſhall he Aſſets. Go 


9. p. 15. Hill. zo Eliz. Anon. But per Anderſon it is other wid of a Promiſe. For the 99% 
Devr is not thereby diſcharged. Ibid. 


8. Execuic:: 
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HRT” 


g Executors appointed to ſell Land cannot retain this Land and pay For their 
{much as it is worth, and aſmuch as Teſtator appointed upon the Sale. me 
vor it is both againſt the Words of the Will, and the Intention ot ff f“ 
he Teſtator. Jenk. 189. pl. 88. Land, But 


In the Cale 
of Goods the Executors have an Intereſt, Per Frowike. Kelw. 53. b. 


A. is a Principal, and B. is Surety in a Bond. A. dies, B. takes 

adminiſtration, the Bond is forfeited; B. gives the Creditors a Bond 
in diſcharge ot the Debt. He cannot plead Plene Adminiſtravit, and 
by ſhewing this Matter be relieved, becauſe by joining with the Princi- 
jel the Debt became his own Debi, 4 Le. 236. pl. 373. Mich. 5 Jac, 
8 or Two Men were bound jointly in a Bond, one as Principal and the 
ler as Surety ; the Principal died Inteſtate, the Surety took Adiminiſt ra— 
un of his Goods; and the Principal having forfeited the Bond, the 
Surery made Agreement with the Creditor, and took upon him to diſ- 
charge the Debt; In Debt brought by another Creditor, the Queſtion 
was upon tully adminiſtred pleaded by the Adminiltrator, it by 
{\ewing of the Bond, and that he had contented it with his own pro- 
per Money, whether he might retain ſo much of the Inteſtare's Eſtate; 
And it was adjudged that he might not; For Flemming Ch. J. ſaid, 
That by joyning in the Bond with the Principal, it became his own 
Debt. Godb. 149. pl. 194. Mich. 5 Jac. in C. B. Anon. 

11. It has been adjudged that Executor may retain for a Debt due 
to him from Teſtator n a Simple Contrat? ; Per Hale, Vent. 199. 

Paſch. 24 Car. 2. B. R in Cale of Seaman v. Dee. 

12. S far as the Perſonal Eſtate goes the Adminiſtrator may prefer him- 
ſelf, but no further; Atterwards they can only thare with the other 
Creditors &c. 2 Chan. Caſes 55. Trin. 33 Car. 2. Gell v. Ad- 
derley. 

rc B. was bound as Surety for A. to C. and for B's Indemnification A. 
aſſigned to B. a Term tor Years and dies, and made B. Executor; J. S. 
was a Creditor to B. by ſimple Contract, and there being no perſonal 
Aſſets left, A. having applied all them to the Payment of his own 
Debt, J. S. would have the Benefit ot the Term tor Payment of his 
Debt, fed non al locatur, for that the Executor may apply the perſonal 
Aſſets one Way or other. 2 Vern. 36. pl. 29. Hill. 1688. Sprignel 
v, Delawne. 

14. It an Action be brought againſt a ſpecial Adminiſtator and the Carth. 432. 
Adminiftration determines pending the Action, he ought to tetain Aſſets 2 4 but 8. 
to ſatisfy the Debt which is attached on him by the Action ; Per Holt. ee l 
Comb, 465, Hill. 10 W. 3. B. R. Sparkes v. Crotts. Ld. Kay m. 


Rep. 265. 
S. C. but S. P. does not appear. 


15. Adminiſtrator may retain a Bond Debt againſt Rent, but he can- 
not plead a Bond Debt due to another. 1 Salk. 326. Hill. 11 W. z. 
B. R. Per Curiam in Caſe ot Gage or Gray v. Acton. 

16, A Court of Equity wii never affift a Retainer, and if there are It wasapreed 
equitable Aſſets only, the Executor ought not to retain to pay all r both tn 


dut only a proportionable Part. Per Ld, Wright Ch. Prec. e 
Mich. 1700. Hopton Yo Dry den. Kxecutor 


may retain 


tor his whole Debt when in eaual Degree. Wme's Rep, 226. Mich. 1715. Waring v. Danvers, 


17. It Adminiſtration be granted to a Creditor, and after repealed at 
the Suit of the next of Kin, he jhall retain againſt the righrtul Admi- 
niſtrator. 1 Salk. 38. pl. 6. Paſch. 13 VV. . NR. Per Holt Ch. J. 
1 caſe of Blackborough v. Davis. 
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The Re- 18. A. betore Marriage gave a Bond to a Truſtee for his Wife FY Tag 


porter at the r 100 J. if ſhe ſurvived him, and after was indebted by Bund 20 
ae 120 J. a ita and made his Wite, who ſurvived bes er 1. 
Quere; For was objected that the Executrix cannot retain the 100 l. though ſhe 
in the Caſe might give Judgment to her Truſtee on this Bond, but that the Rig yt 
1 q of Retainer is where the Executrix cannot ſue, and therefore for Neceſfny 
Trin. Term ſball retain, and that the Debts ſhall be paid in Average as had been Otten 
1739. Ld. decreed by the Maſter of the Rolls; but Ld. C. King held, Thar 
Chancellor though in Strictneſs of Law the Executrix cannot retain in this Caſe 
rw 4216 yet ſince it would be a vain Thing tor her to pay the 1001. to her own 
this Reſolu. Truſtee with one Hand and take it back with the other, there this 
tion. Bond in Equity ſhould be the ſame as if made to herſelf. Trin. 1925. 


2 W ms's Rep. 298. Cockroft v. Black. 


(M. a 2.) Pleadings in Retainer, 


Ard. 24 pl. 1. IN Debt by A. again/t B. Executor of C. he pleaded Plene Admini. 
30. S. C. ac- ftravit, and in Evidence A. ſhewed that B. had a Farm of C in 


2 1 8 his Hands of the Value of 200 Marks ; The Defendant ſhewed how fe 


pl. S. S. C. had expended 200 Marks = the Debts of Teſtator. Upon Conſultation 
cited, men- with the Juſtices ot B. R. this was admitted for Evidence in mainte. 


1 z nance of the Iſſue of Fully adminiſtred ; tor it is tantamount. Mo, 
nr ©, Tuſti- 2. pl. 3. cites 6 E. 6, Shelly v. Sackvile. 

ces ot B. R. | on. 

tor their Opinion, viz. Whether this is good Evidence for the Defendant without having pleaded 
this Matter by way of Bar? who antwered that it was * not; by which they proceeded further in 
the Matter, (* Quzre, If the Word (not) ſhould not be omitted] 


2. A. was indebted by Bond to B. in 20 l. and to C. in 601. A. nate 
D. his Executor and dies. C. makes D. his Executor alſo and dies; D. 
may retzin againſt B. tor the 60 I. but then he mut plead as of his 
Election made before the Action brought by B. 2 Brcwnl, 50. Hill, 8, 
Jac. C. B. Burdett v. Pix. 

3. An Action of Debt brought againſt an Auminſtrator, who plads 
that the Inteflate was indebted to him by Obligation, and that he retained 
the Money in his Hands to ſatisfy the Debt. The Plaintiff replies that 
the Money was not due and payable to him at the Time of the Inteflate's 
Death; and that he took Adminiſtation after the Day of Payment ; and if 
the Admiſtrator had pleaſed, he might have took Adminiſtration beſore 
the Day of Payment; and the Court held the Detendaar's Plea good, 
but he ſhall not have the Forfeiture. Brownl. 73. Paſch. 12 fac. 
Grove v. Jourdain. | 

4. Adminiſtrator Defendant may give Retainer in Evidence or plead 
it at his Liberty. Brownl. 15. Bond v. Green. 

5. On pleading, Plaintiff demurred becauſe it did mot appear that 
Aaminiſt ation was committed to the Defendant, and ſo had no Colour to 
retain; adjudged tor the Plaintiff, for the Plea is inſufficient, 2 Jo. 23. 
in C. B. Calverly v. Elliſon. 

6. In Debt againſt an Executor he pleaded, that the Teftator was in- 
debted to him on Bond condition'd to pay Rent, and that at the Time of bis 
Deceaſe there was 3001. due tor Rent, and that he had no more than 60“. 
Aſſets to pay it; the P laintiff replied, that at the Time of the Teſta- 
tor Death there was but 30 l. due for Rent. The Court held this 2 
good Replication, though the Penalty of the Bond was forfeited at the 

Time 
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Time of the Teſtator's Death. Vent. 354. Paſcb 35 Car. 2. B. R. 
page v. Denton. For if a Bond due to a Stranger is torteired, and this 
is pleaded by an Executor, and that he hath not Aſſets ultra, it is a 
good Replication to ſay that the Obligee would have taken part of his 
Money in full and it ſhall be a Bar for no more; And in the Caſe above 
the Delendant ought to take only his own due Debt. And the Court 


ſid that if Men would plead their Cauſe ſpecially, ic would fave 
many à Suit in Chancery, Ibid. 


(N. a.) The Power of an Executor. 


[Or ; The Power of a Feme Executrix.] 


1. Feme Executrix cannot give the Goods of the Teſtator in 
A Pios uſus without the Aſſent of the Baron. 18 I). 6. 4. | 
2. A Feme cannot make Acquittance Or Releaſe without her Baron. 
27 E. 3. 82. b. admitted by Illue. Contra 8 0. 6. 4. b. — 


Br. Executor pl. 153. cites 16 H. 6. Contra, that the Releaſe of a Feme Covert Exccutrix is a 
good Bar; ſo of an Infant Executor. But Brook ſays Qtære of a Feme Covert. 


z. Before Entry Executor may alien a Term; Arg. Pl. C. 520. b. 
Hill. 20 Eliz. in the Cafe of Welden v. Elkington. 

4. Executors may ju/tify the Entry into the Houſe of their Teftator upon 
the Heir or Succeſſor to take the Goods of their Teſtator if the Doors 
are open, Br. Executor, pl. 129. cites 21 H. 6. 30. 

If Adminiſtrator on Condition before the Condition broken gives S. C. cited 
the Goods of the Inteſtate, and after the Condition is broken, yer the Arg. Show: 
Gift tands good. 6 Rep. 19. in Packman's Caſe, cites Dy. 339. 17 h £11. 
Eliz. and 34 H. 6. I 4. A. U. the Gonds 


of the lu- 
te ſtate, yet the Sale ſtands good. 


5, If Executor wi not ſel} Teſtator's Goods at the Value, or ſell un- 
der the Value, he ſhall be charged, and the Party ſhall demand the 
Debt againſt him with an Averment ; Bur it upon a Recovery againſt 
Executor the Plaintiff has a Fi. Fa. to the Sheriff of Teſtator's Goods, 
and they pro defectu emptorum remanent &c, and a Venditioni Kxponas 
is awarded, and the Sheriff ſells them under the Value, the Party has 
no Remedy unleſs he does it by Covin ; Per Frowike Cn. J. Keil w. 64. 

b. Trin. 29 H. 8. 

6. Executor cannot deviſe the Goods of the firſt Teſtator becauſe his Ex- 3 Le. 209. 
ecutor has t by Title before the Deviſe ſucceeded as Executor im- * 7 
mediate to the firſt Teſtator. Pl. C. 526. a. Trin. 19 Eliz Brantley v. u . 
Grantham, Robinſon, 

— Fin. 
2 Jvo. 168, —— Roll Rep. Arg. 140. 143. per Doderidge, cites Pl. C. Grantham's Caſe 
upra, 


7. Adminiſtrator has the abſolute Property of the Goods in him, and Cro. E 459. 
may give the Goods to whom he will, and though the Adminiſtration is pl 1 
after w ards revoked by Citation, (but if on Appeal it is otherwiſe) yet Willen v. 


the Gilt is not deſeated; Bur if the Gift be by Covin, this ſhall be wu Packmun, 
| Y 


— 
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5. C — by 13 Elis. 5. againſt a Creditor, but it is good againſt the ſecond Ad. 
For ſince miniſtrator. 6 Rep. 18. b. Hill. 37 Eliz. B. R. Packman's Caſe. 


the Sta ute ' 
of 31 Ed. z. the Adminiſtrator has as abſolute a Property in the Goods as an Executor who is jr h 


the 8 Will of the Teſtator; Per Holt Ch. J. 12 Mod. 617. in Caſe of Blackborough v 
D vis. „ 


8. Executor of Leſſee for Life of a Houſe has no Intereſt in the Houſe 
but only a Licence in Law to enter and take away the Goods, Felt 
124. Hill. 5 Jac. B. R. in Caſe of Sandford v. Sutcliffe. ; 

9. Teſtator bequeathed a Debt, which J. S. owed him, to B. and C. E 
ecutors. C. proved the Will, and releaſed to F. S. the Debt. B. brou he 
his Bill to which the Relcaſe was pleaded, which was allowed * 
the Bill diſmiſſed. Nelſ. Chan. Rep. 56. Anno 1649. Matthews y 


Thomas. 

And per to. An Executor cannot waive a Term, but he ſhall be charged fo: 
Keelwg, J. the Rent it he has Aſſets; tor he is obliged to perform all Contr,s. 
- he cannot , : - h h 11 b h R , ! . | racts 

% waiveir Of the Teſtator it he has Aſſets, be the Rent high or low, 1 Ley 127 
but that he Hill. 15 & 16 Car. 2. B. R. Hellier v. Caſebert. | 
ſhall be 
chargeu in the Detinet upon which the Aſſets ſhall come in Queſtion; And Twiſden agreed. Thig 
- Sid 240. pl. 12. and Ibid, 266. pl. 17. S. C. adjudged, and contra to the Caſe of Overton 
v. Sidhall, as reported in Walker's Caſe, 3 Rep. 24. | Ng 

An Executor that intermeddles cannot waive a Leaſe or any other Part of the Teſtator's Eſtate 
for he cannot aſſume the Executorſhip for Part and refuſe for Part; but in Caſe the Land is not of 
more Worth than the Rent, it is a good Plea to an Action of Debt in the Debet and Detiner, for le 
is to be charged in the Detinet only; though when the Rent is of leſs Value he may be charged in 
the Debet and Detinet for what is accrued in his own Time, according to Hargrave's Caſe 5 Re 
Vent. 271. Trin. 29 Car. 2. B. R. Bolton v. Cannon. Freem Rep. 394. pl. 510. S. C. it hs 
per Cur. that an Executor could not waive his Term; for if he had Aſlets he ſhould be charged de 
Bonis Te ſtatoris, and the Profits of the Lands are only Aſlets to the Rent, and only the Surplus aboye 


the Rent is Aſſets to other Debts. 


11. A. deviſed 1000 l. to be laid out in a Purchaſe of Lands, or other- 
wiſe to the beſt Advantage, and the Intereſt thereof to be paid to B. till a 


good Purchaſe of ſome good Leaſe, Annuity or Rent-charge ſhould 


be made therewith for B. during his Lite, but it he died betore ſuch 
Purchaſe, then 500 l. to C. and 500 l. ro D. On Bill tor her 500l. 
Detendant pretends the Money was all ſpent at Law tor B. whiltt he 
lived and was under his Care, and otherwiſe tor his Benefit. Decreed 
the 500 l. and Damages ſince the Bill to D. for that the Defendant 
could not lay out the Money in any other Manner than ſuch as was di- 
rected by the Will, Fin. Rep. 250. Paſch. 28 Car. 2. Corbet v. Franklin. 

12. Monies due on a Contract tor Land are ſecured by Bond, Ven- 
dor dies, and leaves three Executors in Truſt, and one of them delivers ug 
the Bond and takes a new one in his own Name, and the Name of his 
Co- Executors, and releaſes the Articles, by which Means 500 J. Inter 
was loſt to the Infant for whom the Truſt was. Fin. C. decreed the Pay- 
ment to be made according to the Times of Payment in ghe firſt Ar- 
ticles, and the ſaid Executor and the Vendee to be charged therewith 
notwithſtanding the Releaſe. 2 Chan. Caſes 235, Mich. 29 Car. 2. 
Hilliard v. George, 

13. A. deviſed a Term to his Executrix for Life, and after to his 
Daughters. The Executrix aſſented to the Legacy, and a//izned the 
Term, though there was not want ot Atjers, and died. Decfeed the 
Term to the Daughters, Fin. Rep. 378. Trin. 30 Car. 2. Tomlinſon 
v. Smith, 

14. A. deviſed Lands to B. to pay Mortgages firſt and then Legacits, 
and makes B. Executor. Hector mortgaged the Lands to raiſe Hon, 


to pay other Debts of A. Tho Debts are not directed to be paid by 1 
\Y 111, 


— 
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but only Mortgages and Legacies, yet ſuch new Mortgages 
hall take Place of the Legacies; Per Finch. C. Vern. 69. pl. 65. 
Mich. 1682. Brent v. Beſt & al. 

15. Some Debts owing are within the Statute of Limitations, and Equity will 
the Executor refuſes to plead the Statute. Ld. Sommers denied to give not compel 
Leave to the reliduary Legatee to make Defence inſtead of the Execu- — 4 
tor, and ſo enable him to bar ſuch Creditors by pleading the Statute. plead the 
Chan. 


Prec. 100. pl. 88. Mich, 1699, Ld. Caſtleton v. Fanſhaw, Statute in 
; ſuch Cale. 
Equ. Abr. 305. S. C. 


Will, 


16. Upon the Death of a Termor Reverfoner entred and died ſciſed. 
Afterwards Adminiſtration De Bonis non is granted. Per Cur. the 
Tim had an Exiſtence as ſoon as the Adminiſtration was granted, and 
the Adminiſtrator may have a ſpecial Action ot Treſpaſs, ſo his Entry 
wot told. 5 Mod. 384. Hill. 9 W. 3. B. R. Trevillian v. Andrew. 

17. The Executor has ſuch immediate Poſſeſſion of Goods at a Di/- 
1ince of the Teſtator's that he may maintain Trover for them in his 
on Name againſt any Converter ot them, aud the Damages recover- 
ed ſhall be Aſſets in his Hands. 6 Mod. 181. Paſch. 3 Ann. B. R. in 
Cafe of Jenkins v. Plume. 

18. As an Executor may ſell, ſo he may mortgage, and the Purcha. 
ſer is vot concerned to ſee the Eflate cleared, though it was once held 
otherwiſe in Caſe of a ſpecifick Legacy in the Houſe of Lords, which 
he ſaid was an hard Caſe, and hoped would never happen agaia ; buc 
if it did, he did not know how tar that would be a Precedenc, bur he 
would not allow it in any other Caſe; Per the Maſter of the Rolls. 
Trin, Vac. 5 Geo. 1719. 

19. Executor is no more than a Truſtee made by the Teſtator, and 
has not the ſame Right to the Perſonal Eſtate as the Heir has to the 
Lands; for the Heir is to lit in the Seat of his Anceſtors ; Per Cur, 


$ Mod. 126. Paſch. 9 Geo. in Caſe of Goodright v. Opie. 


* 


N. a. 2) Power to prefer one Creditor to another, or 
pay his own Debt firſt, 


1 tion, each of 20 l. the Executor may pay which of them two he 

will. Br, Executor, pl. 172. cites Dr. and Stud. fo. 76. cap. 10. 
2. Where an Action is brought againſt an Executor tor a juſt Debr, 
if the Plaintiff” fears he will confeſs a Fudgment to another to defeat him 
of his ſaid Debt, he may move the Court that the Defendant may plead to 
bis Action in the ſame Term, in which the Plaintiff declared againit 
him, and not be ſuſler'd to gain Time by an Imparlance ; Per tot. Cur, 
I Bulſt. 122, 123. Paſch. 9 Jac. Anon. 

3. Verbal Demand of a Debt from the Executor by one Creditor 
Where there are other Creditors in equal Degree, takes not away the 
Executor's Power of Preference where the Debts are all preſently due. 
Went. Off. Ex. 143, 144- 

4. An Action was brought againſt an Executor, and pending that 
Action, he procured another to commence an Action againſt him for a juſt 
Debt due and owing by his Teſtator; and the Executor gave way to the 
Plaintiff in the laſt "my to obtain Judgment before the other, which 

222 Judgment 


I, [ F all the Goods are but 20 l. and Debts are due to two by Obliga- 
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Judgment he pleaded to the iſt Action, and adjudged good, becauſe 
he has Liberty to pay one Debt hetore another; tor though in Con. 
ſcience all his Teſtator's Debrs ought to be paid, yet there may be 
ſome Circumſtances, which may make it reaſonable to prefer one Cre. 
ditor before another, As it one lends Money without Uſury, and th, 
other with Uſury, or it the Dettee is very poor, and in ſuch Caſe where 
the Executor conſents to pay him firſt, it thall never be intended to be 
by Covin. Sid, 21. pl. 3. Hill. 12 Car. 2. C. B. Blundevill; 
Loverdall. | | 
5. An Executor or Adminiſtrator may in many Caſes ſuffer a Fas. 
ment where he might have avoided it, and yet the Creditors without Re. 
medy; As if Debt upon a ſimple Contract be brought againſt an Adminic. 
trator or Executor, and he ſuffer Fudgment againft him, this Judgment 
may be pleaded to other Creditors; and that hath been fo ruled ir 
B. R. which was admitted by Pemberton. Freem. Rep. 256. pl. 271. 
Trin. 1678. C. B. Per Cur. in Caſe of Drake v. Randall. 
But this 6. The Executor of a Teſtamentary Eſtate has the Power over it { 


Decree us as to alien or ſell as he ſhall judge neceſſary; And if it be fold jy pre. 
afterwards. 5. . 3 . 

reverſed AJudice of a Specifick or a Refiduary Legatee they may have their Remedy 
in the Houſe againft the Executor, but not follow the Eftate in the Hands of a Pur. 
of Lugo chaſor. 2 Vern. 445. Mich. 1703. in Caſe of Humble v. Bill. 

2 Vern. . 

in S. C2 The Maſter of the Rolls cited 8. C. but ſaid that he took it to have been fince reſolved, 
and that with great Reaſon that the Executor, where there are Debts, may ſell a Term deviſed tt 
another, and the Deviſee has no other Remedy but agunſt the Executor to recover the Value it 
there are ſufficent Aﬀers to pay Debrs ; But he admitted if an Executor ſhould ſell for an under Value, 
or to one who has Notice that there are not Debts, or that all are paid, this might be another Conſi. 
deration, but it not being ſo in the preſent Caſe he diſtnifſed the Bill. 2 Wms's Rep. 148. Trin 
1723. Ewer v. Corbet, where the Caſe was, That a Termor deviſed his Term to J. S. and made 
B. Executor; and A. dying indebted, B. ſold the Term, and his Honour faid, That Notice of the 
Deviſe of the Term was nothing; For the very naming him Executor gives Notice, ſo that if Notice 
were any Hindrance no Executor could ſell ; and to put a Purchaſor of a Term to take Account of 
Debts is not reaſonable, and would lay an Embargo upon all Perſonal Eſtates in the Hands of Execy. 
tors and Adminiſtrators, which would be attended with great Inconveniences, unleſs there is ſome 
particular Truſt or a Fraud in the Caſe, it is impoſſible to ſay, but the Sale of the Perſonal Eſtate 
when made by an Executor mult ftand, and that the Creditors cannot afterwards break in upon it, 
Per the Maſter of the Rolls. Barn. Chan, Rep. 81. Paſch. 1940, Elliot v. Merryman. 


So in ſuch 7. The Law gives an Executor, being a Creditor, a Preference, and 
8 not only fo, but the Law allows this Executor to give any * other 
putts © Creditor in equal Degree a Prefetence. Per Parker C. 10 Mod. 496, 


muſt be in Paſch. 8 Geo. in Cane. in Caſe of Cock and Goodtellow. 


equal De- . 
Me with the Debts of others, and then he may prefer himſelf according to the Rule of In quali 
Jure Melior eſt Conditio Poſſidentis Went. Off. Ex. 142. 

* Went. Off. Ex. 142. S. P Bart if the Debt of the one be payable at a future Day, and of the 
other pretently, the Executor cannot prefer ſuch future Debt, and pay it before the Day of Pay- 
ment comes, and leave the other unpaid, But after the Day happens he may prefer either unleſs in 
Cale of a Suit commenced before the Day, and he even thinks that a bare Demand of the Evecutor 
before the other Debt becomes payable, prevents the Preference though contrary to Dr. and Stud, 
but ſays he lays it not down peremptorily. 


8. But true it is that Chancery will ſometimes interpoſe, becauſe theſe 
Powers may be an Inlet to Fraud. Ut ſupra, 

9. Bur it will never take from the Executor himſelf this Preference 
which the Law gives him. Per Parker C. Ut ſupra. 

10. A. a Freeman of London poſſeſſed of ſeveral Leaſchold Hou(*:, 
and other Perſonal Eftate, by Will deviſed one Third of all his Perſons! 
Eſtate to his Wife, Another Third to his Children, and bis own Teftamen- 
tary Third to his Wife for Life; Remainder to ſuch of his Children as 2 
be living at his Wife's Death; and having made his Wite Executrix, ap- 
pointed J. S. Overſeer of his Will, giving him 101. for his Care in 
ſeeing the Will performed. She ſ all the Leaſes to FJ. H. the O ver- 


ſeer of the Will, The Wife died, and the ſurviving Child would 2 
et 
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ſet aſide this Sale as purchaſed by one privy to the Will and Eſtate, 
and in Breach of Truſt, and would have diſtinguiſhed this trom the 
Caſe of Ewer v. Corbet; Bur the Court ſaid, That this was not fo 
frong as that, becauſe here nothing ſpecifick, nor any particular 
Leaſe was deviſed to the Children as in that Caſe, but only a third 
Part of his Perſonal Eſtate in general. Per the Maſter of Rolls. 2 
Wms's Rep. 150. Trin. 1723. Burting v. Stonard. 

11. A Bona was put in Suit againſt an Executor who pleaded Plene 
Adminiſtravit, that he was a Bond Creditor himſelf, and bad paid him- 
elf ; On the Trial it appeared there was an Interlineation of 50 J. after 
the Bond was executed; 10 at Law the Bond was intirely void. Now 
Application was made, that though rhe Bond be void at Law, that it 
may be conlidered as good 1n Equity tor what it was really given. Ld. 
Chancellor ſaid, That this at moſt can be a Charge by ſimple Contract; 
For you yourlelves have deſtroyed its being as a Bond, fo it is as if ir 
never had been; and ſo can be no Bar to the Payment of a Debt of a 
ſuperior Nature, Caſes in Canc, in Ld. King's Time. 24. Irin. 
11 Geo. Anon. 


5 ————— 


— ſ— — 


(O. a) The Power of Executors &c. among themſelves. 


1. IF two have Leaſe for Vears as Executors, and one aliens the Mo. 350. 


Whole, this ſhall bind the other, and all ſhall paſs; For“ ( one 
each has the intire Power to diſpoſe of all, botb being in Pollel Ee 


Executor 
ſion in Right of the Teftator, 37 Eltz. B. K. agreed and adzudg⸗ odr co 
ed. Pannel againſt Fenn, one, and 


Executor ſold it to another, and N that the Executors did not take as Deviſees, and ſo to have 
Moieties, but that they took the Term as Executors, though as to Freehold Land deviſed to them 


by the ſame Will they took that as Executors. Cro. E. 347. pl. 19. S. C. held that the Executors 
took not the Term as a Legacy but as Executors. 


2. Rot? Parliamenti 43 E. 3. N?. 22. the Commons pray that 
where a Man makes ſeveral Executors, and dies, and one ot che 
Executors retuſe the Adminiſtration, that Acquittances made by him 
who refuſed Adminiſtration be not prejudicial to them who accepted 
{dminiſtration, but luch Acquittances be void. 


ANSWER. 


E — the Law before this Time uſed upon this Point be held 
ept. 


4. Surrender of a Term by one Executor is good for all. D. 23. b. Two Exe- 
Marg. pl. 146. cites 21 H. 7. 25. b. cutors have 


a ['erm. 
One grants to a Stranger all that which ro him belongs The Court ſeem'd that the whole Term 


palles, becauſe each ot them has the entire Authority and Intereſt in the Term as Exccutgr 


h. b Though 
ot other Jointenants it is otherwiſe, D. 23. b. pl. 146. Mich. 28 H. 8. Anon. 


. Releaſe of a Debt by one ſhall bind che other. D. 23. b. pl. 146.5 p ber 
arg. cites 4 H. 7. 4. b. | Hyde Ch J 
| and faid it 
was a good Cauſe of Equity againſt him that releaſed, Godb 431, 432. pl. 496. Paich 3 Car. 
hut by Jones J. there is no Remedy for the other ar the Common Law. Ibid. 432 - 


er Hern all ſhail be bound by it. Goldsb, 141. in pl. 54 ——A. takes Goods out of the Polleſſinn of 
one Executor, Releaſe by the other Executor Is a good Plea, 3 Le. 20y Arg. cites 16 Hf. 7.4. 


6. One ſhall not ha ve Account againſt the other. D. 23. b. 146. 
larg. cites Fitzh, Executcrs 21, 
J. 1hey 


— * 
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Ibid. 708. 
pl. 989 Hill. 
- Eliz. B. 

. Goodall 


v. Wiatt. 


8. F. 


udg ment 
J ſüch Caſe 
Mall be gi- 
ven a int 
all. D. 23. 
b. Marg pl. 
146. cites 


28H. 6. 


Jo 


For he has 
them not as 


hi n, or 
9 own Uſe ; But he may make a Continuation of the Executorſhip, and his Executor ſhall have 


them as Executor to the firſt Teſtator. Went. Off. Executor 17, 18, cites it as reſolved Hill. 30 Ez. 


If Adnini- 


ftrator 
grants 
nia Bona 


ſua, the 


Executors. 


5. They cannot make Partition of Goods, D. 23. b. Marg. cites 27 
H. 8. 28, 


8. Devaſtavit by one ſhall not make the other liable de Bonis Propriis, 


D. 23. b. pl. 146. Marg. cites Vet. Lib, Intrar' 32). | 

9. Gitt by one of a Bond to a Stranger, is good as to the Parchment 
and Wax, but not to the Debt. D. 23. b. pl. 146. Marg. cites Trin 
38 Eliz. B. R. Rulſock v. Nicholſon. ; 

Io. A falſe Pha pleaded by one Executor, ſhall charge him only 
that pleads it. D. 174. b. pl. 21. Marg. cites 19 H. 6. 14 H. » 
27, 29. 23 H. 7, 8. , 

11. One Executor waſtes, he only ſhall be charged de Bonis Propriis 
D. 210. a. pl. 23. Mich. 4 Eliz. ; 

12. Two Executors bring Debt. One is ſummoned and ſevered. 'The 
other proſecutes to Judgment, He that is ſummoned and ſevered 
ſhall not be received to acknowledge Satisfaction of Debt and Damages 
recovered, becauſe he has not Day, nor is privy to wy br; omg. bur 
ſecluded of ir, and yet his Rel:aſe before Judgment ſhall be a Bar 
notwithſtanding the Severance. D. 319, b. pl. 15. Mich. 14 & 15 
Eliz. Anon. 

13. Two Executors make Partition of Specialities of Teſtator ; after 
one releaſes to the Debtor a Bond which by the Partition belong to 
the other, the Debtor having notice of the Partition, yet Chancery 

ave no relief; but if the Releaſe had been got by Covi tor leſs than 
2 juſt Debt was, the Debtor ſhould ſatisfy the Overplus. Mo. 620 
pl. 846. Mich. 42 & 43 Eliz. in Canc. Anon, 

14. If an Action is brought againſt one Executor where ſeveral are, 
and he admits the Writ and confeſſes the Action, this thall bind all the 
Goods ot the Teſtator as well as if they were all named; Per Hern. 
Goldsb. 141. pl. 54. Hill. 43 Eliz. in Caſe of Necton & al y, 


Gennet & al. 


— r 


_ * n.. 


— 


(O. a. 2) What particular Intereſt he has in the 
Goods of the Teſtator. 


I OODS which one has as Executor are not forfeited by Out- 
lawry for Debt &c. or upon Conviction or Attainder of Felo- 
ny or Treaſon. Wentw, Off. Ex. 85. 

2, It a Villain had been made Executor his Lord could not take thije 
Goods which he had as Executor, and tor taking ſuch Goods or for a 
* A due to the Teſtator the Villain might have ſued his Lord. Went. 
Off. Ex. 85. 

3. The Goods of Teſtator are not to be taken in Execution for Executor's 
Debt, whether upon Recognizance Statute or Judgment had againſt 
the Executor. Went. Off. Ex. 56. | 

4. Executor can't deviſe the Lands which he has as Executor ; Pet 
Williams J. Arg. 3 Buls, 7. Hill. 12 Jac. 


5. In Evidence to the Jury in an Action of Debt, It was ſaid by 
Dyer and Manwcod, That it Executors grant Omnia Bona ſua that the 
Goods which they have as Executors do not paſs, and cired 10 E. 4. 


b. by Danby, But the Contrary was holden by Wray Ch. Ley 
OWar 
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plowden in Bracebridge's Cale P. 18 Eliz. and they denied the Goods which 
Opinion of 10 E. 4. to be Law, tor by ſuch Grant made by Executors 1 e 
che Goods of the Teſtator do paſs. Le. 263. pl. 351. 19 Eliz. C. B Ys 
Ld. St. John v. the Counteſs ot Kent. dag Sores. 


; ; other Goods. 
Per Holt Ch. J. Ld. Raym. Rep. 1307. Mich. 8 Annz in Caſe of Hutchinſon v. Savage. 


6. If an Executor releaſes all Actions, Suits and Demands whatſoever 
which he had for any Cauſe whatſoever, this extends only to ſuch as he 
has in his own Right, and not to ſuch as he hath as Executor. Per 
mw Ch. J. Show. Rep. 155. Paſch. 2 W. & M. in Caſe of Knight 
y. Co © | 

7. An Executor may have Treſpaſs for taking Geea's in his Time Dnare 
Bona & Catalla ſua becauſe of the Poſſeſſion, and fo may a Servant ; 
but if for Treſpaſs in Teftator's Time the Words are gue fuerunt Teftatoris. 
Per Holt Ch. J. 2 Show. 155. Paſch. 2 W. & M. 


— 


—— 


(P. a.) For what Debt of the Teſtator the Executor 
may be charged. 


1: A Ction of Debt lies againſt the Executor upon Arrearages Though no 
of Account made by the Executor htmtelf of Receipts by Wri ot 


Account 
Teſtator, 2 ID. 4. 13. b. lays againſt 
the Execu- 

tor of ſuch Receipts, yet he ſhall be charged in Debt upon an Account ſo made of the Goods of the 
Deceaſed it he has. Br. Executors, pl. 4o. cites 8. C.— Br. Dette, pl. 52. cites S. C. Br. 
Account, pl. 25. cites S. C. ü 


2. So it lies upon Arrearages of Account found before Auditors.“ For Audi- 
11 H. 6. 64 Dubitatur ; Jt ſeems to be intended Auditors as ders are by 


ſgned of Record ; and (0 is 11 D, 4. 92. becauſe Teſtator could 52725 ,- 
not wage his Law, 4 ID. 6. 18. 10 H. 6. 25. 1 11 I). 6. 48. But if Record, but 
Teſtator was tound in Arrearages of Account before Auditors who one Auditor 


were not Auditors within the Stature of Weſtminſter 2. but Auditors _ is not 


at Common Law, the Executors ſhall not be charged, becauſe Aces 
they are not Auditors of Record, 10 Þ. 6. 25. oy Caſe 
ecnaror 


might wage his Law. Went. Off. Executors 1147. —— And becauſe Auditors are made Judges b 
the Statute V 2. 11. the Arrearages which they have adjudged is a Debt by Record. Went. Off. 
Executors 128. 
„ Br. Executors, pl. 58. cites S. C. that it was demurred in Law, Whether Executors ſhould be 
charged in Debt upon Arrearages of Account of their 7 ray þ ? and ſays it ſeems clearly that they ſhall 
be, for he was Debtor of Record, and could not wage his Law. Br. Dette, pl. 67. cites S. C. ac- 
cordingly, but that it was not adjudged. — Br. Executors, pl. 171. cites S. C. 
F Br. Executors, pl. 163. cites 8. C. but not S. P. — Otherwiſe of Guardian in Socage, he being 
out of the Statute W. 2. 11. as he thinks. Went. Off. Executors 117. Marg. cites 10 Rep. 103. 


3- The Executor is not chargeable for Debt due by Teſtator Deb «2wr 
upon ſimple Contract. 10 I). 6. 25. f we 


the Inteſtate 
Goes not lie againſt an Adminiſtrator, adjudg'd per tot. Cur. Cro. E. 121. pl. 12. Mich. 30, 31. 
Eliz. B. R. Hugh ſon v. Webb. 

The Court Ex Officio ought to abate the Writ without Exception of the Party, and the De- 
ſendant's Plea takes not away the Authority of the Court, but they may abate it any Time after. 
Cro, E, 121. Hughſon v. Webb cites 15 E. 4. 25.—— And. 182. pl. 218. Anon ſeems to be S. C.— 
But this Caſe was denied to be Law. Sid. 333. Paſch. 19 Car. 2. B. R.— And ſee Vaugh. 99. in 
Caſe of Edgcomb and Dee, the Remarks by Vaughan Ch, J. 

Debt on ſimple Contract lies againſt an Executor if he pleaſes; Per Hale. Vent. 199 Paſch. 24 Car. 2. 
B R. in Caſe of Seaman v. Dee. : 

Debt againſt Adminiſtrator, and declared that Inte ſtate was indebted to J. F. 1201. for Wares ſold, 
who became Bankrupt, and this Debt was aſſigned to the Plaintiff being a Creditor by the Commiſſioners 
of Bankrupt. Reſolved, The Action did not lie; for that Debt upon a fingie Contract lies not 
*gun! an Executor or Adminiſtrator, and that the Aſſigament by the Commiſſioners of Lankrupt, did 
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not alter the Law, but that againſt an Aſſignee Wager of Law did lie; It was adjudged for the 15 | 
fendant. Cro, C. 189 pl. 6. Paſch. 6 Car. B. R. Morgan v. Green. — Jo. bas. pl. 172 
adjudg'd per tot Cur, that the Aſſignee ſhall have no other Remedy than the Debtee himſelf * 
and this was by Action of Debt, or Action on the Caſe in the Life of the Debtor, and afrer h., 
Death by Action ſur le Caſe againſt Executors, and ſo the Aſſignee may have Action on the Caſe — 

not Debt. | 

Action of Debt will not lie againſt Executor for Debt upon ſimple Contract if the Executor 4. 
murs to it, but Aſſumpſit will. 1 Lev. 201. Hill. 18 & 19 Car. 2. B. R. Palmer v. Lawſon —Sid 

332- pl. 17. 8. C. held that the Executor is not bound ro uſe Dilatories, but he may demur to it if 
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e will, or he may anſwer to it if he will. —-— Yet Debt will lie if Executor pleaſe ; Per Hale 
Vent. 199. Paſch 24 Car. 2, B. R. Seaman v. Dee. 
Debt will lie on ſimple Contract. 1 Bulſt. 158, Trin. 9 Jac. Strong v. 


Br. Admini- 4. Regularly the Executor ſhall not be charged without Specialty 
ſtrator, pl. in any Action where the 'Teſtaror might have waged his Law. 9 Rep, 


13. cites 8. 


C bur no; 88. Hinchon's Caſe. Tecaule Executor cannot wage his Lab 


s. P. Br. ok another's Contract. 46 E. 3. 10. b. 11 Þ. 6. 48. b. Mich, 47 
Dette, pl. ct 38. Eliz. B. B. agreed and adjudged. German again/t Roles, 
187, 188. in 

the other Editions cites 8. C. but not S. P. directly but only by way of Inference. Where 3 


Man lcaſes tor Life of the Leſſee and the Leſſee dies, Action of Debt lies againſt his Executors with. 
out Specialty. Per Finch and the Serjeants, Br. Executor, pl. 33. cites 44 E. 3. 42. — So upon 3 
Leaſe for Years; for where the Teſtator can't wage his Law the Executor ſhall be charged. Ibid. 
— —— Cro. E. 425, S. C. 


By what Action. 
$5. 9 Rep. 87. Pinchon's Caſe. By all the Juſtices and Barons, 


that where the Teſtator upon a Bond ot 200 l. to him aſſumed to 
pay it on Demand, the Executor may of charged in an Action upon 
| the Caſe in Aſſumpſit, becauſe the ſtator could not have waged 
| 2M his Law in this Action though it de mired with a Treſpaſs, as the 
1 Action lays, yet non moritur cum EE. Bl. C. 101. Nord 
TT againſt Read. 15 E. 4. 16. and this agrees with 9 Rep. 87. Pn. 
hon Caſe. Debt does not lie againſt Executor tor eating and 


drinking of the Teſtator, becauſt the Teſtator in this Action 
have waged his Law. 8 * 


6. 4 D. 7. 16. b. 9 Rep. 87. b. The ſame Law of a Limner for 
his Wages. 4 . 6. 19. b. FA 


Becauſe fuch », 9 Rep. 88. A Labourer within the Statute ſhall charge the Er 
Serve" vie ECUtOr becauſe Teſtator could not wage his Law *, 2 Þ, 4. 1b. 


by Statute 4 0. 6. 19. b. f 11 . 6. 48. b. 


to ſerve, and 
ſo could not wage his Law. Went. Off. Executors. 121. Debt againſt Executors of N P. of 
10 Marks, and counted that he was retained with the Teſtator in the Art of a Limner by the Year, 
&c. Per Marten, Executors ſhall not be charged without Specialty in this Caſe ; for there is a Di- 
verfiry between this Cafe and a common Labourer, who may be compelled to Labour in Spight of his 
Teeth, and his Salary is put in certain by the Statute, and therefore there the Maſter cannot wage his 
Law, and therefore the Executors ſhall be charged; Contra in this Caſe, for here he is not compel- 
lable to ſerve, and therefore it is his Folly that he had not taken Specialty of his Salary ; quod nen 
negatur. Br. Executors, pl. $4. cizes 4 H. 6. 19. | 

ut in Caſe of Servants not compellable, as Waiters &c. Debt lies not againſt Executors for their 
Wages. Went. Off. Executor 121.-— So of Chaplain, Br, Dette, pl. 184. cites 11 H. 6. 4$.—br. 
Executor, pl. 163. cites S. C. . 

* Br, Dette, pl. 53. cites S. C. + Br. Executor, pl. 163. cites S. C. Per Chauntrell. 


rr r 
6 _ >» — | =; - , 


8. Tf A. by Deed makes B. his Attorney General to retain Servants, 

Fol. 925. and he retains one, Ant after A. makes B. his Executor and Dies, thc 
Be Amar. Servant ſhall not have Debt againſt the Executor tor W ages incur- 
trator, pl. 13. led in Lite of Teſtator, becauſe Teſtator might have waged his 
cires 8. C. but N ab if Action had been brought agamſt him notwithſtandmg the 


nothing g f Deed. 46 E. 3. 10. B. Quere this, becauſe as to the Teſtator it 
"58 


the Wager was a Contract made by other Pands.) 
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9. Jf the Teſtator makes a Contract and dies, and his Execu- of Law, and 

tot by his Deed acknowledges the Contract, the Acklon of Debt lies 12 
him for this, chough the Teſtator might have waged his „ 0: 

Law in the Action, kor he night have dented the Contract of which si a4- 
plea the Executor is ouſted by the Deed, 4 E. 3. 11. Adjudg- niviſtrarors, 
ed 11 1). 6. 48. b. without Deed, 3 
mor himſelf by his Deed indented retaind the Plaintiff to ſerve the Inteſtate for 1o Marks per Ain 
and becauſe it was not denied but that he had Aſſets enter mains, and that the Defendant himſelt had 
retain'd the Plaintiff, therefore it was awarded that the Plaintiff recover his Debt and had Elegit. 
Brook ys, quod miram ! and it was Debt in the Detinet &c. For it was ſaid, that the Reaſon for 
why an Executor or Adminiſtrator ſhall not anſwer upon a ſimple Contract of the Deceaſed without 
Specialty is, becauſe he cannot have Conuſance of the Contract, and now he has Conuſance of the 
Gore by his own Rerainer by his Decd ; Quod Nota, tamen mirum ! for tho“ he has Conuſance 
of the Contract, yet it may be that the Inteſtate has paid, of which the Defendant cannot have 
Conuſance. 


— — 


10. Ik a Servant be retained for a certain Sum ta ſerve in Mar, Br. Dette, 


aſter dies Debt does not lie againſt his Executor for the 2! 43. cles 
#1..-5::*x +45 wang 2 


Br. Executor, 
pl. 41. 

cites S. C- 
11. Action of Debt lies againſt Executor for Arrearages of Rent So for Ar- 


incurr'd in Lite of Lellee reſerved upon Leaſe far Life AT eacs, rears afrer 
46 E, 3. 10. wichout Deed. 11 0. 4. 64. b. E 1 © 


| Exccutor 
never entred or agreed Yelv, 130. Houſe v. Webſter, —-S. P by Markham Ch. J. becauſe in ſuch 


Caſe the Teſtatot could not wage his Law, and therefore the Executor ſhall be charged. Br. Ex- 
ecutor, pl. 127. cites 21 H. 6. 1. 


12. In an Action of Debt againſt an Executor for Fees and Cro. E 
Charges by him expended as Solticicor ot the Feſtator, in a Suit 4*5- 5. C 


againſt the Teſtator, if the Executor pleads ne unque Executor ne 


unques Adminiſtravit ut Executor, any aftermards judgment is 


ven againſt him, yet he may reverſe this in a 8hrit of Error ; for 
appears fo the Court that the Acton does not lie againſt the 
Etecutor, and the Plea aſoreſaid has not canfeffen the Contract. 
9. 57,55 Cz B. K. Adjitdged in a f9rit of Error, German 
owles. 

ls 13. Detinue was brought by a Feme againſt the Executor of her Baron 
of the Moiety of his Goods by the Cuſtom, and well. Br. Execucors, pl. 
128. cites 17 E. 3. 17. 

14. Note per Davers, That where Debt does not lie upor a Simple 
Cnttaft againſt Executors, yet if the Creditor was in Debt to the 
King he ſhatt have Quo minus in Scaccario of it by the common Uſe. 

Br. Fixecutors, pt. 176. cites 11 H. J. 26. | 

15. Debt againſt Executors upon Tally of their Teſtator ſeated written by Br. Dette, 
Words, that the Teftator had put His Seal to it to pay 20 l. and tw) Scatches pl. 70. citet 
were in the Tally, and it was awarded that the Plaintiff take noching 8. C. 
by his Writ ; And per Skrene the Reaſon is, inaſmuch as the Wri- 
ting may be put out by Water &c. and a greater Sum written &c. 

Br, Executors, pl. 60. cites 12 H. 4 23. 

16. Executors ſhall be charged in Debt of the Exceſs which their 
Teflator Lord of D. had received of his Bailiff found before Auditors aſign> 
ed «por Account, and Auditors aſſigned by the Executors after the Death 
of the Teftaror. Br. Executor, pl. 159. cites 10 H. 6: 24, 25. 

17. If Termor be in Arrear of Rent, and makes Executors and dies, 
and the Exccutors occupy, they ſhall be charged of the Arrears ; bar if 
they waive it and do not occupy then e contra. And fo ſee that the 
Termor himſelf cannot waive, but the Executors in whom no Folly is 
may 
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may waive; Per Aſcue J. Quod nota quia nemo dedixit. Br. Walter 
de Choſes, pl. 10. endl 6. 24 » Wale 
18. And it is ſaid elſewhere, that where a Man takes Land for 

Years, rendring more Rent than the Land is worth, and makes Executor; 

and dies, if the Executors waive the Land they ſhall be diſcharged of 

the Rent; Contra it they occupy. Br. Waiver de Choſes, pl. 10 

cites 21 H. 6. 24. OE 

19. So of Abbot who takes ſuch Leaſe, his Succeſſor may waiye ic 
Pr. Waiver de Choſes, pl. 10. cites 21 H. 6. 24. f 

20. Debt againſt Executors of Goods ſold to the Teſtator, the Attorne 
was demanded, who faid that he would avow the Suit ; by which Lie. 

tleton awarded that he take nothing by his Writ; For where the Z. 

tor might have waged his Law the Executor ſhall not be charged, and 

ſo ſee Judgment ex Officio without Demurrer by the Detendanr ; Quod 

Nota. Br. Executor, pl. 80. cites 15 E. 4. 25. 

21. If a Creditor of the King ſbeus Tally * Exchequer to the Cuſfoni. 

er or Comptroller, who dies, this ſhall charge his Executor as well a; 
the Cuſtomer or Comptroller himſelf. Br. Executors, pl. 1 57. eites 
2 H. 7. , 9, and 1 H. J. 17. 

22. Debt lay againſt Adminiſtrator for Money paid by Plaintiff to 
Inteſt. te to traſſicł with tor Plaintiff, and this ſignified by Note ot la- 
teſtate. D. 20. a. pl. 118. Trin. 28 H. 8. | 

23. The Words of a Leaſe are, that it ſhall not be lawful for Le. 
ſee to ſell, give or grant his Term atorefaid, yet Executor ſhall not 
forfeit, D. 65. b pl. 8. Mich. 3 E. 6. 

24. If A. covenants with B. to put his Son Apprentice to C. or 
otherwiſe that the Executors of A. ſhall pay B. 201. and A. does not put 
his Son Apprentice to C. but dies, B ſhall not have Debt againſt the 
Executors of A, for it cannot be a Debt in the Executor where it was 
none in the Teftator ; Adjudged. Cro. E. 232. pl. 2. Paſch, 33 Eli, 
Parrot v. Auſtin, 

25. In all Caſes where any Price or Value is ſet upon the Thing ia 
which the Offence is committed, though he that did the Offence dies, 
the Executors ſhall be charged tor this Offence; As in the principal 
Caſe of an Information for cutting 100 Oaks growing on the Land of the 
Veer to the Value of 100 J. or it it were for the taking of 20 of the 


ueen's Beaſts of the Value of 201. the Executor ſhall be charged. Bu 
when the Action or Information is for ſpoiling I Graſs &c. ad Damnun 
&c. the Executor ſhall not be charged; Per Manwood, which was a- 
greed for good Law. Sav. 40. pl. go. Mich. 24 & 25 Eliz. Sher- 

rington's Caſe. 
Cro. E. 459. . 26. The Teſtator retained an Attorney 7 C. B. to proſecute a Suit in 
pl. 4. Hill. that Court. Reſolved that an Action will lie for his Fees which be due 
38 Eli: to him in that Suit againſt the Executor of the Teſtator, becauſe the 
d. Q. held Teſtator in ſuch Caſe could not wage his Law ; but for Monies expend- 


dingl | # 
8 Pry i in Suits in ot ber Courts by the Attorney, the Adtion will not lic. Mo. 


firſt Point 366. pl. Soo. Mich. 36 & 37 Eliz. B. R. Rolls v. Germain. 


h : 
4 but Fenner doubted thereof, and afterwards Paſch. 38 Eliz they held their Opinion, that 


uſtices |; N , 
Ve thoſe Fees in ther Courts the Action lay not, and ſo the Writ was abateable in toto, and ruled 


that Judgment be reverſed Niſi &c, 


21. Action grounded on a /mple Contra lies not againſt Executors 
unleſs upon Atlumplit for a Debt due or owing by the Teſtator himlelt, 
and not upon ſuch a collateral Matter as the Forbearance of the Debt 
of another. See Owen 57. Trin. 37 Eliz. Gowood v. Binks, and cites 


the Caſe of Jordan v. Harvey. 
28, Aſſumz/it 


— 
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28. Aſſumpſit was brought againſt an Executor upon a Promiſe of the Cr. E 454. 
Teftator to pay loo. in Confederation of the Marriage of his Daughter pl 1. Stub- 
8 2 ing v Ro- 

when required ; The Defendant pleaded Non Aſfumplit, and judgment 


Ws 1 , theram, 
was given in B. R. tor the Plaintiff; but upon Error brought in Cam. S. C. and 


Scacc. the Judgment was reverſed, tor that the Action did not lie a- Judgment 
gainſt the Executor. Mo. 691. pl. 954 Mich. 37 & 38 Eliz. Ro- ©v<i<d v7 


vey all the Jul- 
theram v. Stibbing. tices pret-r 


Clerk ; Ard 
Anderſoa ſaid, that the Reaſon why Debt lies not againſt Executor on the Contract of the Teltator 
is, becauſe the Law does not intend that he is privy thereto, or can have Notice thereof, and he 
cannot wage his Law for ſuch Debt as the Teſtator might, and when Debt will nor lic, it is nor fir 
that this Action upon a bare Promiſe ſhould tie him; for it ſtands all upon one Reaton ; and if theſe 
Actions ſhould be allowable ir would be very miſchievous - Ibid. ſays, Note that the ſame 
Term the like Judgment was 2 between Griggs and Melhouſe, in an Action againit an Admi- 
niſtrator on a Promiſe of the Inteſtate's to pay Monies &c. S. C. cited Mo 691 as adjudged, 
and judgment reverſed accordingly. —— Cro. E. 459. pl. 2. Hill. 38 Eliz. Sirir v. Kolle, 5. P. 
and Judgment in B. R. reverſed in Cam. SCacc. accordingly. 


29. A Man by his Will deviſed 40 1 to two Infants equally. The Vele 23. 
Fxecutrix delivered the Money to one to whom the Defendant was Hxecutor, Whorwood 
who made a Bull ſealed, teſtiſying that he had received the 4ol. to the Uſe 8 S | 
of the Infants. One of the Infants died Inteſtate. His Adminiltrator 4. — * 
brought Debt againſt the Defendant the Executot of the Bailee. It Brown. 82. 
was adjudged the Action was maintainable, and the Specialty, altho' S. C ſeems 


it was not made to the Infants, yet it was a ſufficient Teſtimony of che N ® 


Debt on which the Executor is chargeable. Mo. 667. pl. 914. _ 
42 Eliz. Shaw v. Nor u ood. dang 


729. pl. 06. 
Ow. 127. S. C. adjudged. 


Shaw v. Norwood, S. C. adjudged. 


30, Debt for a Relief was brought by the Executor of the Lord againſt Noy 43. 


the Executor of the Heir who was to pay it; And adjudged tor the Flain- 8. 2006 *. 
till. Cro. E. 883. pl. 17. Paſch. 44 Eliz. B. R. St. John v. Bran- ( 4“ 


dring. judged ſor 
the Plaintiff, 
and the judgment affirmed in Error. 


31. Aſſumpſit does not lie for Debt by ſimple Contract due by the S. P. yea 
Teſtator againſt Executors. Yelv. 20. Mich. 44 & 45 Eliz. B. R. 22 ſuch 
Slade v. Morley. ebt grew 


for the molt 

neceſſary 
Thing, viz. Meat and Drink, which binds even an Infant to Payment, yet will it not charge an Ex- 
ecutor of one of full Age; but this is meant where the Contract 1s only by Word. Went OH. Ex. 
120. —— Mo. 433. pl. 608. S. C. & S. P. held by the greater Opinion in the Exchequer Chamber, 


32. A. brings Debt againſt che Executor of B. upon the Teſtator's io Rep. 57. 


Aſumptfit to pay a certain Sum of Money, Which neither he nor his e a 
Executor has paid. Refolv'd by all the Juſtices ot England that the C e 


: : ' Coke Cl, 
Action well lies. 1 290. pl. 28. cites 9 Rep. 86. b. Mich. 9 Jac. }. as 4d. 
B. R. Pinchon's Caſe. mx that 

CTION vn 


the Caſc lies againſt the Executors &c. 


33. If a Promiſe be broken in Liſe of Teftator, be it tor Debt or colla- 
tral Matter, yet the Executor is liable. Roll Rep. 266. pl. 39. Mich. 
13 Jac. B. R. in Cale ot Sander v. Eſterby. 

34 In Debt againſt Executor of Leſſee for Years for Rent arrear, the 
Executor pleaded, That be never agreed to the taking of the Term; bur 
the Plaintiſf bad judgment; For waſwuch as he took upon him rhe 

ce of Executor he cannot retule the Term. Lat. 201. Arg. Hill. 
15 Jac, C. B. Rot. 3063. Hey don v. Hudſon, 
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Palm. 112. 35. Debt for Rent againſt an Executor upon a Leaſe made to the T. 7. 
Moule v. tor for Rent incurred after his Death. The Detendant pleaded, That 


122 ge. after the Death of the Teſtator he relinquiſhed the Poſſeſſion of the Lane 
e145 and did not intermeddle therewith, and had admmiſtred all the 70a. 


Plaintiff, — tor's Goods. The Writ was brought in the Debet & Detinet, and adjy ip. 
2 Roll Rep. ed good. 2dly, Reſolved, the F xecutor could not waive the Por? 

1 os , Howe unleſs it had been ſpecially alledged that the Rent was greater than the Va 
8 © all 4 lue of the Land, tor then perhaps, by ſpecial pleading of it, he might 
ſuſtices be diſcharged of it. Cro. J. 549. pl. 10. Micn. 17 Jac. B. R. May. 
agreed that v. Cacyflyr. 


the Executor 
cannot waive the Term ard Leaſe; but that notwithſtanding this Waiver he ſhall be charged un 


the Rent; And by Haughton J. admitting he may waive this Term, yet he ought to give the Leff,, 
Notice of the Waiver of it; And by Montague Ch. J. if the Rent is more than the Land is worth 
the Exe utor might have pleaded it, and in ſuch Special Caſe by his Waiver of the Term and Les". 
he might have diſcharged himſelf of the Renr. ; 


36. Debt againſt an Adminiftrator who pleaded that the Inteſtate as. 
kiewledged a Fudgment to him for 15004. and died, and that he retainsi 
Goods to that Value to ſatisty himſelt, and that he had not Aſſets ire; 
more than 40 85. It was moved, that he ought to plead the general [ifye, 
and give this Matter in Evidence; Per Hobart, He may give this ;y 
Evidence, or he may plead that the Jung ment is not ſatisfied or de/eaſanced, 
but we may not compel him to change his Picea unlets he will. Win 
no. Hill. 21 Jac, C. B. Bacon v M eiton. 

37. Executors may be charged for Debts and Damages recover; 
azainſt Titator, and Debts by Recognizance. And ſo allo tor Debrs /; 
Statute Merchant, though Ld. Brook thought the contrary. Went, 
Ott. Ex. 117, 118. | 

38. So of Ines forfeited, Fines impoſed by Juſtices at Weſtminſter, 
or at Aſſiſes, Quarter Seiſions, Commiitioners of Sewers or Bankrupt, 
by Stewards in Leets &c. For all theſe are Debts of Record which Exe. 
cutors ſtand charged withal. Went. Oit. Ex. 117. | 

39 It ſeems that the Executor is liable in all Caſes where Teſtatir 
could not have waged his Law had he been ſued in his Lite-time 
See Went, Off. Ex. 118. 120. 

40. Executor ſhall be chargeable for Money due to a Gaoler by a Pri. 
ſoner for his Diet; Becauſe it is for the publick Good to have Priſoners 
kept, which cannot be without affording them Victuals. Went. Ot 
Ex. 121, 122. ö 

41. It one has an Exchequer Order to receive Money of ſome Officer a 
the Crown, and delivers to one of them who has Money ot tht 
King's then in his Hands, but dies without paying che fame, his Ex- 
cutor ſhall be chargeable with Payment thereof. Went. Ott Ex. 122. 

2. An Executor ſhall not be charged with a Treſpaſs committed ) 
the Teſtator. Toth. 151. cites 3 & 4 Car. Holland v. Owen, 

43. Covenant was brought again/t the Executor of the Leſſee for n. 
payment of Rent upon an expreſs Covenant, The Detendant pleads, J 
before the Rent became due he aſſigned over to F. F. The Plaintiff demurs 
It was ſaid by the Court, that though the Detendant had athzned ove: 
betore the Rent became due, yer he might be charged as Executor ug, 
the expreſs Covenant, but he could not be charged as A//zgnee, if bid. 
frgned over before the Rent became due; and here the Plainti hath Elec 
tion either to charge him as Aſſignee or Executor, and having charec 
him as Executor it is no Plea ; tor as he might have charged the 1 WW 
rator * this expreſs Covenant after Aſſignment, fo he may the Ei WW ” 
cutor, but then judgment ſhall be only De bomis Teſtatoris. Free! 

Rep. 377. pl. 489. Mich. 1674. ſenkins v. Hermitage, 


Mot a 


-— 


— — 
5 


r 
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44. 1 t a Man deviſerh a Term for Tears, being greatly indebted and not 
Vabing Aſſets, and the Executor aſſents to the Legacy, and the De viſce 
mnters, a Creditor that hath a Fudgment de bonis Teflatoris canuct take thus 
Tem in Execution by averring, that this Aſſent ot the Executor was per 
Fraudems but he mult take Advantage ot it by wap of Devaſt avit in the 
Exccutor, Arg. Freem. Rep. 465. pl. 636. Tria. 1678. in Cale of 
Knight v Peachee. | 1 

45. An Adminiſtrator pendente lite of a Will is liable to Actions. 2 
Show. 69. pl. 54. Trin. 31 Car. 2. Impey v. Pict. 

46. A Scare Facias lies againſt Executor of Bail. 2 Show, 3 10 pl. 321. 
Trin. 35 Car 2. B. R. Anon. 


47. By I Fac 2. Cap. 17. No Adminiſtrator ſpall be cited to Account Inteſtare 


or next of Kin, 


— 94 ' [od 74 a 5 9 was a Det. 
etherwiſe than by Inventory, but in Lehaif of a Minor, or by a Creditor " . 


inge Con- 
tract, bur 


more than ſix Years were elapſed. Adjudged that the Perſon to whom he was Debtor is a Creditor 
within this Act to compel the Adminiſtrator to Account; for it is a Debt tho barrab e by the Statute 
of Limitations, and ſo a Prohibition moved for to the Spiritual Court was denicd, Ld. Ray, 


Rep. 232. Trin. 9 W. 3. Wainford v. Barker. 


48. An Adminiſtrator muſt give Bond to the Sheriff of the Penalty of 
40 J. for His Appearance at the Return of the Writ, and the Sheriff is 
rot obliged to diſcharge him on the Attorney's Promiſe to appear, but 
it an Attorney oſ this Court or of C. B. do make ſuch Promiſe, the Couit 
will compel him to pertorm it. Cumb 299. Mich. 6 W & M. in B. R. 

49 On a Trial before Holt Ch. J. in Debt for Reut, he held that 
an Adminiſtrator is chargeable as Aſig nee tor the Time he enjoys it, and 
is in Poſſeſſion. Show. 348. Paſch. 4 W. & M. Buck v. Barnard. 

50. In an Aion againſt a Teſtator upon a fimple Contract, there is an 
interlocutory Judgment given and Writ of Inquiry awarded, but be- 
tore final Judgment given the Party dies. Judgment is entered up 
againſt him purſuant to the Stature 8 & 9 W. 3. cap 10. Per Cur. B. 
R. this is a [Judgment in the Teſtator's Time and thall be paid belore 
—— 1 Salk. 42. pl. 12. Paſch. 3 Ann. B. R. Welton v. 

ames. 

51. 4 & 5 Ann. 16. Makes Adminiſtrator of Guardian, Bailiff, 
Receiver, Jointenants, and Tenants in Common, liable to Account, 

52. Tenant for Lije and Remaiderman joins in Mortgage ot Lands, and 
they both covenanred and gave Bond to pay the Money; The Tenant 
tor Lite dies. Lord Cowper ſaid, it Remainderman pays the Money 
and takes up the Bond, or gets the Covenant aſſigned, he may preter his 
Bill againſt the Executors ot the Tenant for Lite, but not elſe. G. 
Equ. Rep. 69. Paſch. 7 Ann, in Caſe of Hungertord v. Hungertord. 

53. Attorney having delivered up Deeds to an Executor, which he was 
not obliged to do till his Bill was paid, which Deeds would be of great Ve 
to the Executor in ſeveral Suits that were then carrying on, the Hxccutor 
raving changed his Attorney, this is a ſtfficient Confederation to make the 
Executor liable tor the full Demand, whether Aſſets or not. MS. Tab. 
January 29th, 1719. Dutcheſs ot Hamilton v. Incledon. 

54. An Husband voluntarily, and atter Marriage, a//ows the Wife for 
ber ſeperate Uſe, to make Profit of all Butter, Eggs, Figs, Poultry and 
Frut, beyond what is uſed in the Family, out ot which the Wife ſa ves 
100 /. which the Husband borrows and dies. The Court will allow this 
Agreement to encourage the Wite's Frugality, and the ye ſhall come 
in a Creditor for this 100 l. eſpecially there being no Detect of Aſſets to 
pay Debts, 3 Wins's Rep. 337, Mich. 1734. Slanning & al v. 
Style & al. 

(F. 4 2 
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RIAL” 

; Fol. 458. (P. a. 2.) Where an Executor ſhall pay Coſts, 

. 2 
Keiv 20% 1. An Adminiſtrator brought Account againſt B. ſuppyins B. 
2 2 2 O. © to be Receiver to his Iuteſtate, and before Count made A u 


Verbis. vonſuited. B. cannot have his Cofts adjudg'd to him by the Court b 
Virtue of the Statute 23 H. 8. becaule A. did not ſuppoſe the De. 
fendant to be his Receiver, but Receiver of the Inteſtate. Bendl. 19 
Paſch. 28 & 29 H. 8. Allen v. Allen. ; 
2. In Aſſumpſit brought by the Plaimiff' as Adminiſtrator of J. 8. up- 
| on a Promiſe made to the Teſtator; after Iſſue joined the Plaintiff was 
| nonſuit. Colts were prayed tor the Detendant upon the Stature of 8 
| Eliz. which giveth Coſts againſt him who ſueth mulicioully ; bur the 
Court denied to give Coſts, tor that it cannot be ſaid to be uſed malici. 
ouſly being for another, neither can it be known but that the Plaintiff 
had Colour to ſue, Cro. E. 69. pl. 21. Mich. 29 & 30 Eliz. Ford 
v. Roll. 

| 3. In Aſumpf by Adminiſtrator upon a Promiſe made 70 the Tia 
e was nonſuit ; The Court would not give Colts, Cro. E. 69. pl. 

21. Mich. 29 & 30 Eliz. B. R. Ford v. Rolls. 


| Noy 64. 4. Where they bring Action in their cn Rights, as upon Converſ. 
| Died : on or Treſpaſs made to them, Colts thall be paid, ſic dictum tir. 
y's 


Caſe, $ P. Savil 134. pl. 211. Paſch. 36 Eliz. Drake v. Royman. 


held accord- 

ingly But otherwiſe where they bring Action as Executors or Adminiſtrators in Right of 
their Teſtator &c. as De Bonis aſportatis, by the Statute 4 E. 3. Ibid. — Action upon Tyroxer 
and Anderſion of Goods of the Inteſtate. The Time of the Converſion being ſu ppyſed after the Admini. 
ftration committed, Verdict being tound againſt the Plaintit, The Queſtion was, Whether the Plain. 
rift ſhould pay Coſts? And reſolved that this Action being grounded upon the Converſion in his own 
Time, and not in the Time of the Inteſtate, was as his own proper Action; wherefore he ſhould 
pay Coſts. Cro. C. 219. pl. 3. Trin. 2 Car. B. R. Atkey v. Heard. Jo. 241. pl. 6. 8. C. 
accordingly.— 2 Show 342. pl. 350. Paſch. 36 Car. 2. B R. Blackway v. Betton, S. P. ruled 
accordingly per tot. Cur. — 2 Ld. Raym Rep. 865. Arg. cites the Caſe of Atkey v, H-ard, 
and admitted per Cur. for in tha! Cafe the Plaintiff might have ſued without naming himſelt Execy- 
tor it the Gouds were once in his Poſſeſſion. 


5. Debt againft an Executor upon an Obligation made by his Te/t ator, 
The Plaintiff was nonſuited, The Detendant had Coſts by Order of 
Court. Otherwiſe it is where an Executor is Plaintiff and is non- 
ſuited, for it cannot be intended that it was conceived upon Malice by 
him. Cro. E. $503. pl. 25. Mich. 38 & 39 Eliz. in B. R. Fether- 
ſton v. Allybon. 

6. In Debt againſt Baron and Feme as Executors c. they plead Pau- 
ment by the Teftator, and upon Iſue it is found againſt them and Judg- 
ment quod recuperet debitum de Bonis Teſtatoris, and the Cofts and 
Damages &c. And if not, then che Coſts and Damages de Bonis pro- 
priis. And in Error it was held ro be a good Judgment, although a 
Feme Covert cannot have Goods in her own Right; Yer ſhe may 
have them as Executrix. And ſo Judgment affirmed. Noy 125, 126. 
Anon. 

7. It was adjudged by the whole Court, that in thoſe Caſes where 
an Executor is Plaintiff touching Things concerning the Tettameacr and 
is nonſuited, or the Verdict —_ againſt bim, that he ſhall not pay 
Coſts upon the new Statute 4 Jac. tor the Statute ought to have 4 
reaſonable Intendment, and it cannot be preſumed to be any Fault in 
the Executor who complains, becauſe he cannot have perfe& Notice ot 
what his Teſtator did, and ſo it was reſol ved by all the Judges ot C. 
B. Brownl. 107. Hill, ) Jac. Anon. 


8. Executor 


F.xecutors. 


—— 


— — — 


8. Executor declares for Goods of Teſtator's taken out ot his Pofleihon, 
but on Evidence they appear to be his own Go He thall be noa- 
ſuited and pay Coſts Per Holt Ch. [| 6 Mod. 94. 

9. It a Man dies Inteſtate, and he io whom the Adminiſtration apper— 
10 is ſued by others which pretend to be Adminiſtrators, and Sentence 18 
given againſt the right Adminiſtrator, and Colts given àgainſt him, the 
(fs ſhall not be of the proper Goods of the Adminiſtrator, but cf the Goods 
of the Inteſtate ; as the Colts which ate ſpent in the Spiritual Court, tor 
the Probate ot a Leſtament ſhall be only of the Goods ot the Telts- 
tor; Per Hobart Ch. J. Winch. 11. 19 Jac Anon. 

10. It Executors are Nenſuit, or fung ment given againſt them upon a 
Terdiff, they mall not pay Cotts within tne Statute of 23 H. 8. or 

ac. and ſo is the conſtant Practice, tor the Statute ſpeaks of any Con - 
tract or Specialty made with the Plaintiff, or between the Plaintiff and Ha- 
emaant ; and the Executor brings an Action upon the Contract ot ano- 
tber. Winch. 70. Hill. 21 Jac, C. B. agreed in Caſe of Trehern v. 
Clavbrook. 

11. It Executors have a Leaſe for Nears, and they demiſe it rendring 
Rent, and tor Rent arrear they bring an Action, it ſball be in the Debct 
ind Detinet, and they ſhall pay Coits it they be nonſuited, and yet 
tteir Title is as Executors, but it is founded upon their own Contract. 
Hutt. 79. Hill. 1 Car. in Caſe ot Townly v. Steele. 

12. So if they bring an Action of Treſpaſs for the taking of Cools 
which came to their Poſſeſſion, which Goods were in Truth tortiou/ly taken 
ly the Teftator and atea pPefſed there, „and they being nonfuited they 
mall pay Coſts; and Executors in Actions brought againit them ſhall 
pay Coſts, and it they have no Goods of the 'Feſtator it thall be de 
Lonis propriis. Hutt. 79. Hill. 1 Car. in Caſe of Townly v Steele. 

13. An Engliſh B was preterred 10 be relieved againſt a Bund entred 
into by the Plaintiff to the Defendant's Zeſtator, upon an Agreement of the 
Teftator's to ſave the Plaintiff barmleſs againſt others, It was alter Wards 
ordered that the Executor here being a Defendant ſhould not pay Colts, 
becauſe it is without a Precedent, and that it was no Reaſon to give 
Coſts in Equity becauſe the Law allows Coſts; for that an Executor 
cannot plead the Recovery at Law in Excule of Aflets. Hardr. 165. 
Hill, 1659. Twiſleton v. Thelwell. 

14. Twiſden conceived Executors c liable by 13 Car. 2 to pay douvie 
Cofts, but not within 3 Fac. unleſs Debt be brought ab ainſt him on the 
frft Fudement, which he has by Devaſtavit made his own Debt, which 
the Court agreed. Keb. 116. in pl. 42. Paſch. 16 Car. 2. B. R. in Caſe 
ot Webſter v. Bat. 

15. The Ch. J. cn Conference with all the Judges at Serjeant's- Inn 
delivered the Opinion ot the Court, that on Fudoment de Bonts Teſt ato- 
ris an Executor that has no Aſſets ſhall not pay Co of Damage clear, 
but this tollows the principal Debt, whereupon they ordered 1o much 
as was aſſeſled tor Damage clear to be delivered back by the Sheriff out 
1 2 Keb. 275. pl. 36. Mich. 19 Car. 2. B. R. Upton v. 

oell, 

16. An Adminiſtrator brings Debt upon an Obligation. The Defen- 
Cant plead's Payment to himſelf ; Upon which it was found for the De- 
fendant. Coleman prayed that he might have Coſts, As where an Ex- 
ecutor brings an Action ſur 'T rover and Converſion in his own Time, 
aud l0und againſt him, it was ruled in Atking's Caſe, Cro. E. that 
he would pay Colts, and here ot his own Knowledge he had no Cauſe 
o Action, the Money being paid to himſelt ; But the Court reſolved 
that there ought to be no Coſts in this Caſe, tor the Action of Troger 
in his own Time might have been brought in his own Name, fo it was 
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22 Fxecutors. 


needleſs to name himſeit Executor or Adminiſtrator, but the Aerion her 
is merely in Right of the Iuteſtate. Vent. 92. Trin. 22 Car. 2. B. K 
Anon. | 
17. Executor or Adminiſtrator nonſuirt ſhall not pay Coſts, though 
for a Tort done in their own Time. 3 Lev. 60. Trin. 34 Car. 2. C B 
Maſon v. Jackſon Bo 
18, Lady Pye Executrix to her Husband found a Statute of 2 55 
againſt the Duke of Norfolk &c. Upon her ſtirring in it, a Deeq of 
- Covenant was ſhewn to her Counſel, and atcerwards thewn in Court tor 
the Delivery of the Statute up; however the proceeded and brought in 
a Croſs- Bill, and put them to as much Trouble as the could. Upon 
the Hearing it appeared that the Statute was ſatisfied, and ordered tg 
be vacared, not aſſigned, and the ordered to pay Colts, not as to Oblige 
her Perſon, but out of the Eſtate. Skin. 85. pl. 2. Hill. 35 Car, 2. La. 
dy Pie v. Duke of Norfolk. | 
19. Ex:cutor's Agent refuſing to pay a Legacy becauſe of uncivil Lin. 
guage given him by the Legatces, but contethng Aſlets, decreed to pay 
the Legacics with Intereit trom the Time they were made payable, and 
Coſts out of his own Eſtate. Fin. Rep. 213. Trin. 27 Car. 2. Ireland 
and Walthew v. Thutſton and Smith. | 
2 Jn. a9. 20. An Executor ſues on an Inſimul Computaſſet with himſelf for a Dil 
3 due to the Teſtator and is nonſuited, he ſhall not pay Colts ; Per three 
8. C ac-org. Juſtices, but Wild e contra, 2 Lev. 165. Hill. 27 & 28 Car. 2. B. R. 
ingly; for Bulmer v. Palmer. | 


he makes 
his Title as Executor, and the Money recovered ſhall be Aﬀets. —— Freem, Rep. 424. pl. 568. 
S. C held accordingly. — S. P. contra per Treby Ch. J. Ld. Raym. Rep. 437. For the account. 


ing with the Executor gives not any new Duty, but only aſcertains that which was due before. 


21. An Action brought againſt two Executors. One appears and plead; 
no Aſſets, and found againſt him. judgment againſt both, but with 
Coſts only againſt him that did appear and plead. Quære if good. 2 
Show. 365. pl. 354. Trin. 36 Car. 2. B. R. Anon. 

22. F. F. was in Execution in the Cuſtoly of the Defendant at the Suit 
of Zeſtator. After whoſe Death F. S. eſcaped ; whereupoa the Executor 
brought Action of Debt and was nonſuited, The Detendant prayed Colts 
upon the Statute, but it was denied, becauſe he brought the Action as 
Executor, and not in his own Right; For Coke Ch. |. ſaid, that the 
Damages which the Executor ſhould recover would be Atlers, and 
when he brings ſuch Action it is in the Detinet. Roll Rep. 63. pl. 8. 
Mich. . B. R. Long v. Winſcombe. 

3 Lev. 375. 23. Judgment was given againſt an Executor who brought a Mit 
8.8 Lead Error, and the Fudgment was affirmed and ruled that the Executor ſhall 
e eg. not pay Coſts, and the Courſe always has been accordingly, which the 
245. 8. C. Court ſaid was the beſt Expoſitor of the Statute. Skin. 400. pl. 34 
held accord- Mich. 5 W. & M. in B. R. Gale v. Till. 


ingly, | 
though not exempted by Stat. 3 Jac. cap. 8. -Comb. 228. S. C. held accordingly, _—— Carth, 


281. S. C. held accordingly.—— Mod. 77. pl. 3 5. Mich. 22 Car. 2. B. K. Legg v. Richards. S. P. 
— —— Vent. 166. S. C. 


24. In an Action upon the Caſe againſt an Executor upon Plene Al. 
miniſtravis pleaded, the Plaintiff muſt prove his Debt, otherwiſe he 
ſhall recover but 1d. Damages though there be Aſſets, for the Plez 
only admits the Debt, but not the Quantity. Per Holt Ch. J. Salk. 
296. pl. 3. Trin. 5 W. & M. in B. R. Shelley's Caſe. 

25. Adjudged, that where Executors ſue upon any Contract of tl 
Teſtator, or for any Wrong done to him, they thall pay no Coſts either 
upon a Nonſuit or Verdict againſt them; ſo wherever he "_ ſue as 

xecutot, 
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Executor, as for Inſtance, He brought an Action of Debt upon a Bond 
due to his Teftator ; The Defend ant pleaded Payment of the Money to him 
ſelf, viz. to the Executor, upon which they were at IfTue, and a YVerdit# 
gent the Plaintiff, yet he paid no Colts ; but if he had brought the 
Noney into Court, then the Plaintiff muſt proceed at his Peril. 3 Salk, 


105. Hill. 8 W. 3. B. R. Bigland v. Robinſon. 


26. In all Caſes where an Executor or Adminiſtrator ſues for a Debt 
ir other Thing belonging to the Tiſtator &c. and grounds his Action upon 
the [ame Contract that was to the Zeſtator, he ſhall not pay Colts it he 
fail in the Suit; Bur , he grounds his Action upon a Contract expreſſed, 
or by Implication and Operation ot Law, which accrues to him after the 
Death of the Teftator, there the Action lies in his own Name, and the 
naming him Executor &c, is void, and he ſhall pay Coſts ; Per Treby 
Ch.] and Powel J. Ld. Raym. Rep. 437. Hill. 10 W. 3. in the 


Caſe of Nicholas v. Killigrew, 


grew. 


437. Hill. 10 W. 3. in Cafe of Nicholas v. Killigrew. 


e Contra. 


tion, Per Cur. 12. Mod. 440. Hill. 12 W. 3, Anon. 
08, Mich. x Ann. B. R. Anon. 


92. Hill, 2 Ann. B. R. 
Eaves v. Mocato. 


Car, 2, B, R. Anon, 


ſhall pay Colts, 6 Mod. 92. 93. Per Powell J. Hill, 2 Ann, 


27. It an Adminiſtrator brings an Action for Money receiv'd to his Uſe, 
the lame being ſo much due to the Inteſtate, and receiv'd by the Defendant 
after the Inteſtate's Death, and the Plaintiff is zonſuited, he ſhall pay 
Costs. Ld. Raym. Rep. 436. Hill. 10 W. 3. Nicholas v. Killi- 


29. The Reaſon why an Executor, Defendant or Plaintiff, upon a 
Nonſuit ſhall pay no Coſts, is, becauſe the Suit being in auter Droit, 
he may well be thought miſconuſant of the Truth of the Cauſe of Ac- 


Mich, 1 Ann. B. R. Anon.—'S, P. 1 Salk, 314. pl. 21. Paſch. 2 Ann. 


31. Where the Thing ſued for is Aſſets in the Executor or Adminiſtra- 
tor before Recovery, there they ſhall pay Coſts on the Nonſuit; Or when 
the intire Cauſe of Act ion ariſes in his own Time. Per Powell, 6 Mod, 


28. If the Executor &c. brings an Action upon an Iuſimul compataſſet , 88 
with himſelf after the Death of the Teſtator, he ſhall pay Coſts; and yet Pach 29 
it is for a Duty due to the Teſtator and not altered; For the account- Car. 2. B. R. 
ing with the Executor does not give any new Duty, but only aſcer- 
tains that which was due before; Per Treby Ch J. Ld. Raym. Rep. 


Bull v. 


Palmer S. . 
held e con- 
tra that he 


ſhall nor 


pay Coſts ——2 Lev. 165. S. C. Three Juſtices held that he ſhall not pay Coſts; For the Action is 
in the Right of his Executorſhip, and the Money to be recovered ſhall be Allets, but Wild J. held 


30, Executor ſhall pay Coſts for not going on to Trial. Per Cur, Far. 8 „f Ad. 


miniſtratoz; 


Far. 118, 
B. R. 


32. In rover &c by an Executor upon a Trover &c. in his own Time And by the 
he thall pay Coſts of Nonſuit; For he need not name himſelt Execu- better Opi- 
tor, and the Goods are Aſſets in his Hands though he never recovers 
them. Per Cur. 1 Salk. 314. pl. 21. Paſch. 2 Ann. B. R. in Caſe of 


nion Admi— 
- niftrator 


ſhall. 
8 Mod 103; 
Mich. 9 


Geo. Coarſworth v Shaftoe.— 80 the Adminiſtrator ſhall pay Coſts where he declares that the 
Inteſtate at his Death was poſſeſſed of Goods, and that after his Death, and before Adminiſtration 
committed, they came to the Defendant's Hands who converted them, and it is found tor the De— 
tendant, the Converſion being ſince the Death of the Inteſtate. Vent, 109, 110. Hill, 22 & 23 


33. For Rent accruing in Executor's own Time, Executor nonſuited The Re- 
B. R. porter makes 


En * w 
1 — — - 
— 


— a 
— — ” 
8 * we & 4 
. Se D — 
* — 


- 3 mY * 
2 
© -S 
P o \ + 
2 22 4 
4 
r Wa * — 
2 = * > 


—. PL : =>. 
= i 4 ” — 
„ K -< - WV 
—ä —-— — —ñ—ñ—ñ — ——ñ — . 
223 C4 


2 


1 
E 


— — 


LS I 
wo = Þ 
— s 


* 
* — 
. 8 & >> ER. Zo : ——_ 
a © - — — 2 2 — — 7” — 1 
_ _- * = - ”2 9 * = w * * » 4 — =. >» < — 1 3 py 
— 20 1 A = q ow” * — 8 - 
p W .- « «4 — — " == _— — * — — - ＋ — 2 
5 — = „ ls of © 4 od Io - — — —— - . © < 7 
5 ; + — 1 Lo 2 
— = | 4 8 - 
4 , * — - * — 
— - - D wn 
-_ * _ 
— 
Ez) 


— 
— 
— 
* 2 
- : * — * * — — — 2 * 
* — . - — * — 4 * — E - . 5 - 
3 4 -oae — | 
a 7 CO 8 — 
—— — 
1 


oq  - 
-— * m_ 


* — - 
— * 5 ”o 
— — =. 2 2 


b 
94 
1 0 
kt 
IN 
i 


mx 
4 "1 

1 
1 

\ UA his : 

8 % I} 1% 
7 1 


11 


f 
4 
: 


- 


. * > — 
Oo —u—P gy —— — 


2 v K— — — — — — 


ths. 


2 - : _ 
kl * 20 
—— 


- - — 
—— ——— 


284 Executors. 


— | | | 8 
a Quzre if ſays it was agreed to have been adjudg'd, as alſo that in Covenant with 


there be , N : 
any Differ- Teſtator, and Breach in Executor's own Time he ſhould pay Coſts, 
ence upon this Account between Covenant for Rent on a Covenant made with a Teſtator, aq Dy 


for Keht upon a Leaſe made with him. 


6 Mod. 91. 25 Husband and Wife declare on an Indebitatus Aſſumpſit to them 
d. C adjor- as Kxecutors. On a Nonſuit they ſhall pay Colts. 1 Sk. 297 pl. 6 
Natur. — . | . . 0. 
Ibig. 181. Hill. 2 Ann. B. R. Jenkins v. Plume. 

. | 

judg*d a cordingly.—3 Salk, 105. pl. 3. S. C. held accordingly. 


C Mod 93. 36. Executor brought Action and declared on an Im Computa 
£ 3 ſet with himſelf, Delendant could not have Colts, bec tute ſuch Pro. 
miſe begat not a new Cauſe of Action, but aſcertained the Old which 
remained ſtill the Debt of the Teſtator. 1 Salk. 207 cited per Cur, 40 

the Cate of Elwes v. Mocato. 

37. It there was Judgment and Execution in Teſtator's L:je, and Eſcape 
in Executor's Time, upon a Nonſuit in Action by Executor, tor this El. 
cape he thall not pay Coſts, but it he had Judgment and Execution in his 
c Time, and an Eſcape had happened, tor which he brings Action 
and is nonſuited he jhall pay Colts. Per Holt Ch. J. 6 Mod. 92. Hill. 
2 Ann. B. R. in Caſe ot Jenkins v. Plume. 

38. It Teſtator's Goods are taken and converted before they come to 
the Executor's Hands, he ſhall not pay Coſts upon a Nonſui in an 
Act ion brought tor theſe Goods, for they were never Aſſets ; Per Holt 
Aar 1 Sal k. 208. pl. 6. Hill, 2 Ann. B. R. Jenkins v. Plume, alias, 
Hill. 
8. 8 on d 309. Executor brought Aſump/t for Maney of his Teftator, had and re 
eg 70 ceived by the Defendant to the Uſe of the Plaintiff, as Hxecutor and was 
Name of ANonſuit. Per. Cur. he ſhall nor pay Colts, tor he could nor ſue but as 
Fiwisv. Executor, and it is not material whether the Money was received by 
Mocato. the Detendant ſince the Death of the Teſtator, or before; tor luppote 
it lince, it is not Aſſets in the Hands of the Executor till it is recover- 
ed. 1 Salk. 314. pl. 21. Paſch. 2 Ann. B. R. Eaves v. Mocato. 
r Salk 2079, 40. Where the Executor need not, though he does, name himfelf Ex- 
pl. 6. 5. ** ecutor, he thall pay Coſts on a Nonſuit. 6 Mod. 181. Trin. 3 Ann, 
. Jenkins v. Plombe. a 


105, 106 
8. 8 held accordingly. 11 Mod. 174. S. C. accordingly. So of Adminiſtrator. $ 
Mod. 108. Mich. 9 Geo, Coatſworth v. Shaftoe, S. P. by the better Opinion. 


41. In an Aſumpfit by an Executor for Money received after the Death 
of the Teftator, it the Executor be Nonſuit he thall pay Colts ; For the 
Law gave this Privilege to Executors of not paying Colts, only where 
the Cauſe of Action accrued in the Teſtator's Lile- time; and there, 
becauſe it could not be ſuppoſed that the Executor was conuſant or 
privy to the Act of the Teſtator. 11 Mod. 135. pl. 179. Trin. 6 Ann. 
in B. R. Modely & Ux' v. York. 

42. Action brought by an Aaminiſirater and declares upon two 
Counts, one upon a Promiſe to the Inte/tate in his Lite-rime, the other 
upon a {romiſe to the Plaintiff himſelt, and names himſelt Adminiſtra— 
tor in both; and upon the Trial the Plaintiff was Nonſuit; And the 

ueſtion was, Whether he ſhould pay Coſts? Powel J. Holt abſente, 
ſaid, that theſe tuo Counts could not be joined ; and if an intire Judg- 
ment had been given, Judgment ſhould have been arrcited ; But it 1s 4 
Queſt ion, whether it might not have been made good by taking Judg- 
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ment upon Count only? But in this Caſe the Plaintiff muſt pay Coſts, 
becauſe Nonſuit goes to the whole; And ſo it was ruled by Powell, 
Powis and Gould. 11 Mod. 256, pl. 10. Mich. 1909. B. R. Jones v. 
Vilſon. 

f 43. In an Action of Trover, the Plaintiff declared that the Teft ator 
1146 poſſeſſed of the Goods in Ougſtion, and being ſo polleſſed made bis 
Will, and the Plaintiff Executrix, and died, after whoſe Death the Goods 
came to the Hands and Poſſeſſion 5 the Defendam by his finding them, 
who converted them to his own Uſe. Upon Not Guilty pleaded the Plain- 
tiff was nonſuired, The Court reſolved here chac the Plaintiff ſhould 
pay Colts, tor his Teſtator died poſſeſſed, and then the Property and 
Poſſeſſion was veſted in his Executor, and the Trover and Converſion 
by the Defendant was in his Time, and therefore he might have had an 
Aition in his own Name without alleging himſelf Executor; But in the 
Caſe of Hunt v. Ballae, cited as now lately ſettled and reſolved in 
this Court, that though the Trover and Converſion was alleged in che 
Time of the Executor, yet there it appeared that the Teſtacor did not 
die in Poſſeſſion of the Goods, and theretore there is a Difference be- 
tween the Caſe. Comyns's Rep. 162. pl. 110. Paſch, 8 Ann. C. B. 
Hole & Ux' v. King. 

4% An Executor brought Debt upon a Bond entred into by the De- 
ſendant to the Teſtator in 1676, and a Breath was affigned to be made by 
the Defendant in the Executor s Time about a Year betore the Action 
brought ; and on Iſſue thereupon Verdict was given for the Defendant. 
And Serjeant Chapple moved the Plaintiff might pay Coſts, becauſe 
the Breach was aſſigned ro be done atter the Teſtator's Deach in the 
Executor's Time; ved non allocarur ; For per Cur. the Bond is the 
Cauſe of Action, and the Plaintiff could not ſue but as Executor, and 
theretore the Motion was denied. 2 Ld. Raym. Rep. 1413, 1414. 
Hill. 12 Geo. B. R. Portman v. Cane. 

45. Plaimiffs Executors do not Coſts upon the original Fudgment, but 
it has been always held that Defendants Executors do. The tame Diſ- 
tinction he thought ought to be obſerved upon Writs of Error, eſpeci- 
ally as in the preſent Caſe the Executor is found to be guilty of a De- 
vaſtavit 3 By the Chiet Juſtice, to which the others agreed. 2 Bar- 
nard, in B. R. 450. Paſch. 7 Geo. 2. in Caſe of Catwell v. Nor- 
man, 

46. Where a Bill is brought to ſecure and have the Bene/it of a con- 
tingent Intereſt deviſed over, the Coſts ſhall be paid out of the Aſſets of 
the Teſtator, who by his Will has occaſioned the Difficulty. 3 Wms's 
Rep. 303. Trin. 1734. Studholme v. Hodgſon, | 


(Q.a) What Debts ought to be firſt ſatisfied. 


1. IF the Teſtator had acknowledged a Scarute for Performance of + Rall Rep. 


Covenants in Certain Jndentures, yet the Executor cannot 4-5; pl. 4 
plead this in Bar of Action of Debt upon a Bond, the Scarure not be S. © cd 


ing torteired at the I ime, becauſe it is Uncertain whether it ſhall ever — _ 
be forfeited, Adjudged 5 Rep. 28. b. Harriſon s Caſe. Contra P. cited Bridg- 


35 Ellz. B. B. adjudged, + Woodcock againſt Fog. w_ 80, —— 
: | o 752 

pl 1034 Hill. 1 Jac. S. P. held accordingly by Popham and Gawdy. 7 Gouldak. 142. 

Fl. 57. Hill. 43 Eliz. Woodcock v. Hern, S. C. Fenner held the Plca good, but Gawdy ſaid he had 


4 D heard 
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heard divers learned Men doubt of it; ard he thought, that if the Executor pays this Debt, and the 
Statute is broken after, he ſhall be chargeable in a Devaſtivit of his own proper Goods Sans 

It in this Cafe the Recognizance or vratare be executed by Extent upon the Teſtator's Lang; in 
his Life-time, the Judgment ſhall not ouſt it; For the Land was firſt bound by the Statute or Recog. 


nizance. Jenk. 274. pl. 94. 


Bridgm. 59. 2. If the Teſtator had acknowledged a Recognizance with Con. 
OR dition tor the Payment ot a leſs Sum at a Day to come, the Executor 
S. C. &'$. P. may plead this Recognizance in Bar of an Action of Oebt on a 
ſeems to be Bond, though che Day ar {Payment by the Condition of the Re- 
agreed cogmzance vec not pet come, becauie this is a Outy preſentiy and 
. ee, Certain, maumuch as the Condition is tor the }Iayment of Money, 
5 C adjpr- Tk. 14 Id, B. Re agreed. Robſon againſt Francas. g 
aur —— 

8 C. cited by Vaughan Ch J. Vaugh. 103. that ſuch Recognizances are to be ſatisſicd before 
Debts on {imp e Contract, and before Debts by Obligations alto, 


Bridgm 79. 3. Blit i“ the Condition of the Recognizance had been for the Pay. 
Hh hs ment OL 1001. to an Intant when he comes to his ful! Age, this Re 
ede ridge cogmzance During the Inkancy [5 110 Bar of a Debr upon Bond, be⸗ 


and Haugh- 


ton were of Taliſe it is uncer tat whether ever any Thing (hall be paid upon the 
Oben for Becogntzaͤnce, tor toe Jutant map die betore his tull Age, and 
— Fain, ron nothing thall be pad. Tr. 14 Ja. B. G. Oubitatur. Rc. 
8 « con- Hou dgainſt Fraucis. 


Tra, — — 


Roll Rep. 4305. pl. 36. S. C. adjornatur. 


Cro. C. 452, 4. Ik the Teſtator acknowledges a Recognizance in Nature ofa 
pl. 4 „J. Skatute Staple, whereot the Deteatance 18, that where the Conue 
— bur And Teſtator are bound in a Bond to B. a Stranger for the Ocht 
ſulgwent Df the Telkator, and as his Surety, with Condition for Payment 
wasgiven Of 100 l. at a Day yet to come, it is granted by the laid Oetey 
for the lance, that it che Teitaror, his Executors or Aſſigus, pay the 100 |. ro 
Pl-incf.for B. ar the Day, then the Statute ſhall be void. Though in this Cale 
ency and the Day of Payment is not yet come, and though it be a collaceri| 
Fault in Sum to be paid to a Stranger to the Statute, and not to the Conulee, 
8 and ſo no Duty to the Conuſee, and peradventure the Heir of the 
1 Teſtator will pay the Poney * at the Dap. yet malimuch as it 13 lo. 
T7 ple 73 Payment ot the Monep certain, for which by Intendment the Er 
Bar. ecutor will be charged, the Executor may plead this Statute in Bar 
SC cited ot au Action ot Debt upon a Bond betore the Day of Payment comes. 
271 1 Paſch. 10 Car. B. R. per Cur. G0/4/mirh againſt nor. But 
V.ugh. 102 Judgment was given tor the Plaintiſt for a Default in the lea in 


in Caſe of War, Intratur Mich, 9 Car. Rot. 432. 
Fdpecomb 
v. Dee. 


5. Where there are rwo Debts upon Specialties, and of the one the 
Day ot Payment 1s paſt, and of the other the Day of Mapment isn: 
come, pet he cannot pay this Debt whereof the Day of apment 
18 not come betore the other. Or. and Stud. 77. b. 9 E. 4. 13. 

* Br. Admi- 6. Ik there are feveral Debts due to ſcveral Perſons by Obligations 
niſtrator, pl. or by Contracts, and tor the one Debt an Action is brought, the Er: 
© we kcutor, Adminiſtrator or Ordinary, cannot pay the other Oelt 
not S. P. Wherecot no Action is brought, before this for which the Action 1s 
— irh. brought. Dr. and Stud. 77. D. 28 #29 Þ.8. 32. pl. 2. O. 
omg ge” il E 7 Eltz. 232. pl. 5. 48 E. 3 21. b. Kelloway 21 I. 7. 74. fl 
cites S. C. Ftohike. 

—. P. Br. 

Executor, pl. 192. cites Dr. and Stud, lib. 2, fol. 26, cap. 10 


7. ©9 


* 


* Cameron * 
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„So tif Action brought againſt an Executor abate by a Plea that Firth. Ad- 


de was Adminiſtrator, and not Executor, and after other Writ is iltwor, 


: pl. 18 cites 


brought againſt him as Admintitrat? by ſourney's Accounts, He & © TY 
cannot pay other Debts meſne between the two Actions brought 8r. Admini- 
for this Debt, tor he ougyt to plead tuily admintſtred the Oap of #r-tor, pl. 
the firſt Writ brought. 46 E. 3. 21. b. 14 cites 


S. C. bur 
ſays nothing as to pay ing other Debts, — And ſee (T a) pl. 3. S. C. where the Natter as to Pay- 


ment of other Debts meſne between the two Actions is taken into a Parentheſis as a Remack of 


Koll. 


g. Tftherc are rwo Actions brought agatni an Exerutor one by A. 
and another by B. the Executor ought ts pay that Debt, whereof 
he w_ — Notice ot the Action brought, though this Mrit was lait 

urchaled. | 
: 9. Ik there are ſeveral Actions brought agataſt Executors æc. of Where u 
equal Nature, the Exccutor cannot pay any of them betore the —_ 
other pending the Actions, . 


of 20 |. 

and born 
bring ſeveral Actions of Debt together, the Executor may pay the one, and the other has no Re- 
medy if he has not more Goods of the Teſtator. Br. Executor, pl. 172. cites Dr. and Stud. lib. 2. 
tol. 76. cap. 10. 


10. Ik there are ſeveral Actions brought again an Executor tc. of 
equal Nature, the Executor may acknowledge the Judgment to any 
ot them who has an Action depending, though his Action was 
brought after the others. Or. and Stud. 77. b. Kelloway 24 
Y. 7. 74: per Cur. 9 E. 4. 13. 

11. It two ſeveral Recoveries are againſt Executor the firſt Recovery S. P. and 
ſhall be firſt executed; For it he pays the Laſt firſt, this is a Devaſ- ig 8 


ſufficient 
taverunt, Br. Executor, pl. 103. cites 5 H. . 27. Diſcharge 
againſt che 
other, Br. Executor, pl. 142. cites Dr. and Stud. lib. 2 fol. 46. cap. 10. 


12, It Executors or Adminiſtrators, or the Ordinary pays Debts by 
ſimple Contract before Obligation &c. they ſhall anſwer the Oblipee of their 
own proper Monty if they have net Aſſets. Er. Adminiſtrator, pl. 50. 
cites 11 H. 5. 12. 

13, They ought to pay Fudements and Condemnations before Oblig g- 
tions, but Obligations ought to be paid before Contracts. Br. Executor, 
pl. 112. cites Dr. and Stud. lib. 2. fol. 76. cap. 10. 

14. Hire Facias againſt Executors on a Fudgment in Debt againſt their 
Teftator. They pleaded, that before they had any Conuſance thereof, they 
had fully adminiftred by paying Debts on Bonds. On a Demurrer it wes 
adjudged for the Plainritt that it was no Plea, becauſe they at their 
Peril ought to take Notice ot Debts on Record, and ought to pay ſuch 
Debts in the firit Place, unleſs there are Debts due to the Queen, 
wherein ſne has a Prerogative. Cro. E. 793. pl. 37. Mich. 42 & 43 
Eliz, C. B. Littleton v. Hibbins. 

15. An Executor making Doubt, whether he ſhould pay Debts before 
a Decree in Chancery; It was decreed they thould be protected. Joch. 

152. cites Terry v. Fowler. 

16. Debt was brought againſt an Executor in C. B. for 1001, and d G ge 
pending that Action ancther was brought againſt him in B. R. fer 10, yy V augh- 
in which he confeſſed the Action, and pleaded the fudg ment in Bar to the an Ch | 
„it Action, and that plene Adminiſtravit all but the ſard 1001. The ho ke 
Court inclin'd that the Plea was not good, and that by the firſt Procels + Eh, 
the Goods were fo attached in his Hands, that he ought to unlwer tales Notice 
that Action firſt, and that it was a Devaſtavit if he conteties any Ac- that it is 
tion, and pays any Debt aſter the firit Proccls and Notice of the Suit. 7 6 1 
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Judge Quere, for the Juſtices doubred. Mo. 179. pl. geb. Mich. 25 & 
22 26 Eliz Anon. | 

the Caic; 


he Law is fince taken that the Judgment is a good Bar to the firſt Action. $j4 
T 3 Hill 12 Car, 2. C. B. Blundevel J. overdale held a good Bar to the firſt Action 85 


17. Debtor in Bonds and ſingle Contracts aſſigns Lands to ſell in Truf 
for Payment of his Debts ; eſolved and declared to be the conſtant 
Rule, that the Creditors ſhould have in Proportion, and not the Bonds 
to be firſt ſatisfied ; ſo Legatees ſhall have equal Proportion pro Rata 
according to the Greatneſs or Smallneſs, for the Land is made Debtot 
&c. but ctherwiſe of Judgments, which affect Land by their own 
Strength and Nature. 2 Freem, 175. pl. 233. 6 Nov. 15 Car, 2. 
M ooltton-Crott v. Long. | | 

18. After Suit commenced againſt Executor, yet until the Executgy 
has Notice of it he may pay any other Creditor, and then plead that 
he had fully adminiſtred betore Notice. Went. Off. Ex. 144. 

19. Nor is the SherifPs return of Summons or Diſtreſs /fficienr Cauſe 
of Notice; For the Summons might be on the Land; But if it were 10 
his Perſon it is ſufficient, and then he mult plead that he was not ſum. 
moned till ſuch a Day, betore which he had tully adminiſtred. Went. 
Off. Ex. 144. 

20. And if the Executor is ſu'd by Latitat out of B. R. this ſup. 
poſing a Treſpaſs gives no Notice of a Debt. So alſo of a Subpena out 
ot the Exchequer, But the Original returnable in C. B. expretleth the 
Debt, and ſo in ſome Sort doth the Proceſs thereon. Went. Off. Ex 
144. and ſays, that where ſome Books ſeem that if it be laid in the 
ſame County where the Executor dwells he mult take Notice of it at his 
Peril; He takes this not to be Law. Ibid. 145. 

But where 21. An Action was brought againſt an Adminiftrator, if pending that 
Devrw 5s Action, he procured another to commence that Action againſt him for 4 
3 juſt Dit, due and owing by his Teſtator, and gave Way to the Plain. 
vs Execu'or, & in the laft Aion, to obtain Judgment betore the other, which 
and pending judgment he pleaded in the firſt Action, and adjudged good, becauſe 
this Action he hath Liberty to pay one Debt before another; tor though in Con- 
ö ſcience all his Teſtarors Debrs ought to be paid, yet there may be ſom? 
A. as Admi- Circumſtances which may make it reaſonable to preter one Creditor be- 
niſtrator ſore another, as it he is very poor, or one lent his Money with, and 
for a true the other without Uſury, and in ſuch Caſe where the Executor con- 
E ſents to pay him firſt, it ſhall never be intended to be by Covin. Sid. 
in Truth 21. pl. 3. Hill. 12 Car. 2. C. B. Blundevill v. Loverdale. 


A. was Exe- : : a : 

cutor) A. confeſs'd the latter Acton, and pleads this Recovery in bar of the firſt Action. Reſoly'd 
that the Plea was not good, the Recovery being had againſt him as Adminiſtrator. Cro, E. 41. pl. 5, 
Trin. 27 Eliz. C B. Anon. 


. a. ett. A. m———s. _— 


22, No Man ever thought it a Devaſtavit in an Executor to fatisfy a 
Judg ment obtained upon a fimple Contract, before a Debt due by Obligation. 
Per Vaughan Ch. J. Vaugh. 94. Trin. 22 Car. 2. 

Freem. Rep. 23. Debt againſt S. and D. Executors of & upon a Bond of 1001. en- 
1 80 . 154 tered into by the Teſtator; the Defendants plead, that G. had wi 
| mo knowledged a Recognizance in the Nature of a Statute Staple to J. C. fir 
upon the 1200/. and that they had not Aſſets ultra; the Plaintiff replied, That D. 
Difference was bound with the Teſtator in the ſaid Recognizance ; The Defendants 
«gs jo demurred ; It was argued tor them that the Recognizance of 12001. ws 
and Spit conceſſerunt ſe & utrumque eorum, fo that it being joint and ſeveral, 
and ſeveral the Cognizee might elect ro ſue either the ſurviving Cognizor, or the 
Obligation, Executors of him who is dead, ſo that the Teſtator's Goods that art 
and agreed in their Hands are liable to this Statute ; that it the Recognizance 

were 
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A 


were joint, the Charge would ſurvive and charge the Defendant ; That that Def-nd- 
ir is common tor Executors on fully adminittred pleaded, to give in W Dos 7 
Evidence Payment ol Bonds in which they were bound with their a roi 
Tettator, and ſometimes ſuch Perſons are made Executors for their Eitate of the 
Security. The Court were of Opinion againſt the Plaintiff, and ſo he Teſt gor, 
pray d Leave to diſcontinue and had it. Mod. 165. pl. 3. Mich. zd plead 


it to the 
25 Car. 2. C. B. Rogers v. Danvers. . 


tors, Hur 
they agreed that if the Statute had been only Joint, or if it had been a joint Obligation, there the 


Survivor muſt be charged out of his own Eſtate, and the Executors of the Perſon dead are not 
chargeable ; and reſolved that the Recognizance was joint and leveral, and ſo Judgmeat for the 


Defendant. 


24. Deviſe of Lands to his Brother charged with the Payment of 609 I. 
at ſuch a Time, and in default thereof the Teftator deviſed the Lands to 
another; the Brother and the other Deviſee joined in a Mortgage of theſe 
Lands, and the Mortgagee ſuſfered the Mortgagor to continue in Poſſeſſion, 
and to fell Timber, ſo that there was not ſufficient to ſatisfy the ſaid 6001. 
and the Mortgage; Decreed that the 500 J. ſhall be paid before the 
Mortgage, becauſe the Mortgagor had Notice of this Will. Fin. Chan. 

Rep. 225. Trin. 27 Car. 2. Green v. Gardner, 

25, A Bond was in Ouadraginta libris, conditioned for the Payment of 
180/. The Court decreed this to be good pro Ouadrigentis, by Reaſon 
of the greatneſs of the Sum expretted in the Condition; and that it 
ſbould be ſatisfied by the Executor before any Bond that Fudgment was act 
obtained upon before the Day of pronouncing the Decree; but the Court ad- 
mitted that Fudgments upon Bonds obtained after the Subpana, and before 
the Decree, (ould be preferred belore it, though the Contrary was preſ- 
ſed. 2 Freem. Rep. 16. pl. 14. Hill. 1676. Anon, 

26. The Queſtion was, Whether Rent due upon a Leaſe Parol, paid by g C cited 
an Excrutor ſhould be good Diſcharge to him againſt an Obligation of the Vern. 400. 
Teftator's ? It was objected that Debts by Specialty are of an higher by the Name 
Nature than Debts without Specialty; and theretore the Executor hay. of Phillips 
ing paid this Rent, which was not due by Specialty, had paid ic in * mon 
his own Wrong, ſo long as there were Debts owing upon Specialty. judg'd ac- 
But the whole Court were of Opinion that it was well enough; and cording]y. 
that Rent, though it be upon a Leaſe Parol, is of as high a Nature And Ibid. 
as an Obligation, and 11 H. 4. it was held, that an Obligation taken * 1 7˙ 
for Rent did not extinguiſh the Rent, and the Ch. J. ſaid, he had ad- accoraingly 
viſed with Serjeant Maynard, who told him that ic was always held in Caſe of 
ſo in the Weſtern Circuit, and allowed to be given in Evidence upon Willet v. 
fully adminiſtred; and ſo Judgment was given pro Det, Freem, "3 * 
Rep. 262. pl. 283. Mich. 1679. Phillips v. Lee. ALY pa 


judged per 
; ; | rot, Cur, 
for the Plaintiff in C. B. and affirm'd in B. R. Per totam Curiam, and they held that the Contract 
remain'd in the Realty, eee that the Term was determined. 3 Lev. 267. Paſch. 2 W. 
Newport v. Godfrey. 2 Vent. 184. S. C. ſays it appear'd by the Declaration that the 
Leaſes (there being ſeveral) ended in the Lite of the Leſſee. And adjudg'd in C. 6. tor the Plaintiff, 
and affirm'd in B. R. — 4 Mod. 44. S. C. ſtated accordingly, and Judgment in C. B. for the 
Plaintiff, and affirm'd in B. R. Comb 183. Godfrey v. Newport S. C. in B. R. the Court held 
that the Rent being in the Realty is of as high a Nature as a Bond, for no Wager of Law licth. —— 
But the Court was unanimouſly of Opinion that Debts due for Rent on Lease by Deed, and Debts on 
Bond are in equal Degree, and that Leaſe by Deed, and a Parol Leaſe in this Cale are the ſame. Carth. 
511, Hill. 11 W. 3.B. R. Gage v. Aſton.—1 Salk. 326.8. C. & S. P. — Nelf. Ch. Rep. 191. Anon. 
And per Holt Ch J. Newport and Godfrey's Caſe does not contradict this, it was 
Debt for Rent upon a Parol Leaſe; Defendant pleaded ſuch a Debt upon 0 ligation ultra quod he 
had not Aſſets ; for being in Equali Gradu he could not plead the one againſt the ocher till Judgment 
or Payment chen the other, and there is no Diverſity, becauſe Debt in the Kealty withour Special 
ty as to Equality ot Degrees. 12 Mod. 291. in Caſe of Cage v. Aſton, -——— Adjudged in C. B. and 
affirmed in Error in B. K. 4 Mod. 45.——Devt tor Rent ought to be paid before all other Dew, 
Per Croke J. Bulſt. 23. | 
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27. The Executors of F. preferred a Bill againſt all the Creditors 
ſome being by Judgment, ſome by Bond, and ſome by ſimple Contract 
the Teſtator having deviſed Lands to the Execntors for the Payment of his 
Debts and he had in the firſt Place deviſed an Annuity of 50 |. per Ann 
to be paid to his Wife, My Lord Chancellor directed firſt, That the 
Lands being deviſed to his Executors, it thall be conſtrued that the 
Teſtator intended that they ſhould be paid in the ſame Order ag the 
Law directs, that is to ſay, That the Debts thould be firſt paid before 
this Annuity, which was but a Legacy le: the wording ot the Will 
be how it will; although ic deviſed the Lands charged with this An. 
nuity for the Payment ot Debts, yet the Debrs ſhould have the Pre. 
ference ; but he held that the Debts of all Kinds, whether by Judg. 
ments, Bonds or {imple Contract, thould be ſatisſied Pari Pafſu, and if 
the Value of the Land tell ſhort, then that they thould be ſatisfied in 
Proportion, only Fudgments that did affet} the Land without any ſuch 
Dewiſe were to have the Preference; but a Debt by a Decree in Chancery 


ſhould be put in equal Degree with Debts by Bond or Contract, becauſe that 


doth not bind the Land until Sequeſtration. Bur fo far as the Perſon. 
al Eſtate did extend, he ordered that the Debrs ſhould be paid in that 
Order as the Law did direct, and there a Debt by a Decree in Chan. 
cery thould bave the Preference of a Bond. And the Caſe of Hickſon 
and Witham was cited. 2 Freem. Rep. 49. 50. pl. 54. Hill, 1659, 
Foly's Caſe. | 
28. Ordered, That a Decree ſhould precede Debts on ſimple Con. 
tract and Bonds, and tate Place next to Fudgments, And the Caſe gf 
Parker and — was cited, where it had been ſo reſolved ; and a8 
to the Objection that in Debt upon a Bond at Law an Executor could 
nor defend himſelf by pleading he had no Aſſets ultra what would 
amount to ſatisfy the Decrec, it was anſwered he might defend him- 
ſelt by a Bill in this Court, which would take Care to protect him 
therein Vern. 143. pl. 137. Hill. 1682. Harding v. Edge. 


Heir the Decree is no Lien. Paſch. 1726. 


29. The Lading of the Ship in Contruction of Law is tacitely ollired 


for the Fraight, the ſame being in Point of Payment preterred betore 


any other Debts ro which the Goods ſo laden are liable, though fuch 
Debts as to Time were precedent to the Fraight ; For the Goods remain 
as it were bailed tor the ſame, nor can they be attached in the Matter's 
Hands, (though vulgarly ir is conceived otherwiſe). Molloy. 258. 

30. B. was indebted to A. his Brother in 50 l. on ſimple Contract. A. 
died, leaving two Sons; and by Will left an Allowance of 25 l. a Year fir 
their Education, and made F. S. his Hxecutor. B. agreed with F.S, 6 
educate them at a lower Rate, and they continued with him three Years, 
when B. died, and leſt his Wife Executrix. Decreed the Executrix t 
diſcount the 50 l. and that it ſhould be no Devaſtavit, though Bond Melis 
owing by her Husband ſhould afterwards be put in Suit againſt her, and 
that if any Judgment ſhould be recovered againſt her as tor a Deval- 
ravit this Court will protect her. Nelſ. Chen. Rep. 158. Hill. 1 W. 3 
Berriite v. Berriſte. 

31. A Deviſe to Truſtees for payment of Debts and Legacies, and the 
Truſtees are made Executors ; The Eſtate falls ſhort ; The Debts mu 
be paid firſt, becauſe the Truſtees being made Executors the Money 13 
legal Atlers. 2 Vern. 248. pl. 233. Mich. 1691. Greaves v. Powell. 

32. Debt on Bonds for Payment of Sums certain to be preferred in 
Payment to Demands on Articles ſounding in Damages. 2 Vern, 27% 
pl. 257. Trin. 1692. Whitchurch v. Baynton. 
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teſtate ay ing the Defenagut got Adminiſtration, and the Queſtion was, 
Whether the Defendant could retain to ſatisty his own Bond agaiutt 
this Decree, there being no Aſlets to tatisty both? And held by At- 
kins, Turcon and Lechmere, that he might, and rhereupon d: creed 
that che Defendant 1hould pay the Plunutt in Caſe he had Aſſets, in 
the firſt Place. Powell dubitavit, tor chat in Cale the Party was ſurd 
at Law tor Debt upon a Bond, he could not plead nor give this Decree 
in Evidence at Law to bar the Plaintiff, and ſo it would be oni way 
at Law and another way here; Bur for that ic was anſwered, that the 
Party might be relieved by his Bill in Equity and have az lnjuntZ ion. 
CR Rep. 333, 334. pl. 414. Paſch. 1693. in Scacc. Stasbv v. 
Powell. 

34. A Man deviſed Lands to A and B. in Truft to be ſold for the Pay- 
ment of his Debts, and makes the ſame Perſons Kxecutors, and the only 
Queſtion was, Whether Bond Debts thould have a Preference, or all 
Debts be paid Pari Paſſu? The Difference was taken, when the fame Per- 
ſons that are Truſtees to fell the Lands are Executors likewiſe, and 
where not; for in the former Caſe after the Land is fold, it is Aſlets 
even at Law, and therefore to decree them to pay otherwiſe than ac- 
cording to the legal Courſe, would be to decree a Devaſtavit. Lord 
Keeper took Time to cenſider ot it, and afterwards delivered his 
Opinion, that Bond Debts muſt be preferred, and the 23 December 1700, 
at Powis Houle, in the Caſe of Bickman v. Freeman, was a like De- 
cree and Difference. Chan. Prec. 127. pl 113. Mich. 1700. Cutter- 
back v. Smith. 

35. A. treats for a Purchaſe with B. and the Lands to be purchaſed 
were incumbred with Mortgages and Fudg ments; The Purchaje- Money being 
agreed was returned to London, and placed in an indifferent Hazd to be 
paid in Diſcharge of theſe Incumbrances when the Quantum of them fou, 
be adjudged, and Aſſignments made; but before that was done the Pur- 
Chaſer died, and did not leave ſufficient Aſſets to pay his Debts upon Bond. 
The Queſtion was, whether the Money depoſited as atorefaid ſhould 
be Aſlets of the Purchaſor, and be applied to pay his Debts, or mutt 
be applied to pay off the real Incumbrances on the purchated Eſtate? 
tor it it were to be applied to pay off theſe Incumbrances, then the 
Creditors of the Purchaſor mutt looſe their Debrs ; but it otherwiſe, 
then the Morrgagees &c. would be paid our of the Land by Virtue 
of their Securities, and the Creditors would have their Satis laction out 
of the Money, and ſo all might be paid. Lord Keeper was ot Opinion 
that rhe Money was bound by the Agreement, and muſt be applied to pay of 
the Incumbrances. Chanc. Prec. 174. pl. 145. Mich, 1701. Farr v. 
Middleton, 

36. If a Man recovers Judgment or Sentence in France for Money due 
to him, the Debt mult be conſidered here only as a Debt on ſimple Con- 
tract, and the Statute of Limitations will run upoa ic. 2 Vera. 540. 
Hill. 1905. Duplein v. De Roven. 

37. The Creators of J. S. exhibited a Bill in Chancery for Debts on 
Mortgages, Fudgments and Bonds. Upon one of the Bonds the Defendant 
was outlawed, and upon one of the Fudgments the Recoveror had brought 
an Action of Debt, and the ©urſtion being, which of theſe Debts ſhould 
be firſt paid, it was argued that the Fudgments were by Confeſſion, and it 
Was not equitable that it fhould be in the Power of the Party to prefer cue 
Creaor to ancther ; but that ſeemed to be overrul'd ; And as to the 
Oatlauty the Court 1yled, that chat being only upon meſne Proceſs did 


at alter the Nature of the Debt, nar create a Lien ou ihe Laud iu this 
| Caſe ; 


33. A Decree was had againſt the Defendant's Inteſſate by the Plaior# 
for 400 J. for the Profits of Land received by him, and the Taeftate, de- 
fore the ſaid Decree, was indebted to the Defendant by Band, The In- 
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Caſe ; but that where there is an Outlawry and a Seiſure thereupon the 11,1, 
attaches upon the Land, and ſhall be preferr'd to a Fndgment tho? prior 20 the 
Outlawry, but it is the Seiſure that gives the Preference. 1 Salk. g, 
pl. 1. Trin 1714. in Canc. Erby v. Erby. g 

38. Bringing Debt upon a Judgment does not poſipone it to other Julg- 
ments, and it is the Act of the Attorney, and would be no M alver 
becauſe there was no other Remedy after the Year and Day at Con, 
mon Law ; Per Curiam in Anſwer to an Objection, that it was 4 
Waiver of the Lien created by that A tor thatthe Land Which 
the Party had at the Time ot the later Judgment was only extendi. 
ble. 1 Salk. 80. pl. 1. Trin. 1714. in Canc. Erby v. Erby, 

Ihe Grantor's Covenant in a Marriage: ſettlement for him and hig 
Heirs, that the Premiſſes % ere free from Incumbrances, thall come in with 
Creditors equally on hond; Per Cowper C. Paſch. 1715. Parker . 
Harvey. 


40. A. died indebted by Mortgage and ſimple Contract. One of th 
ſimple Contract Cr:duors gets Fudg ment of Aſſets Quando acciderint. The 
FE xecutor applies the Aſſets to pay off the Mortgage. The ſimple Contract 
Creditors ſhall ſtand in the Place of the Mortgagee as to what he ex. 
hauſted out cf the Perſonal Aflets, and this being only by the Aid of 
Equity, all the ſimple Contract Creditors thall come in equally with 
the Credicor who got Judgment. 2 Vern. Rep 763. pl. 663. Mich. 
17138. Wilfon v. Fielding, alias Hilleriden v. Fielding. 
One poſleſ= 41. A Leaſe for Tears, or a Bond or a Grant of an Annnity taken in a 
(edot a Truſtees Name, being perſonal Aſſets, all be applied in a Conrſe of Ad. 


122 2 miniſiration, and not tor the Payment ot all the Debts equally. Ad- 


gages it and judg'd. Ibid. 764. in S. C. 

dies, Icaving | 

Debts, ſome by Bond, and ſome by ſimple Contract. The Equity of Redemption is equitable Aﬀets, 
and ſhall be liable to all the Debrs equally, 3 Wrms's Rep. 341. pl. 89. Mich. 1734. Cox's Caſe, 

But where a Bond is due to A. but taken in the Name of B. in Truſt for A. and A. dies; this 
muſt be paid in a Courſe of Adminiſtration. So it a Term for Years be taken in the Name of B in 
Truſt for A. this on the Death of A. the Ceſtuy que Truſt will be legal Aﬀers ; for here the Right 
to the thing is plain, and if the Truftce conteſts it, he muſt Prima Facie do it on the Peril of paying 
Coſts. Per the Maſter of the Rolls. 3 Wms's Rep. 342, 343. Mich. 1734. Cox's Caſe. 

The Order which Executor is to obſerve, is to diſcharge 1ſt Funerals, 2dly Debts of the King, 
3dly Rents upon Leaſes for Years, gthlv JE, 5thly Statutes and Recognizances, 6thly O5 
ligations, qrthly Contracts, Sthly Legacies. The Non-Obſervance of this Rule expoſes the Execu- 
tor to a Devaſtavit, which is Pro tanto to anſwer of his proper Goods, Jenk. 274. pl. 94.——— A 
Judgment is higher than a Recognizance or Statute, for a Recognizance is but an Aſſurance by Con- 
tent of the Parties, and is but a Bond recoraed, and there is no Reaſon that an Executor by bringing 
a Writ of Error ſhould make the Judgments to come after the Statute, and therefore an Execution 
upon a Starure ſo obtained ſhall not prejudice it; but afterwards upon conferring with other Juſtices 
it was adjudged for the Defendant the Executor, that the ſatisfying the Debt upon the Statute wis 
not any Devaſtavit becauſe he could not withſtand it, and he ſhall not be put to his Audita Querela 
Cro. E. $22. Bearblock v. Read. — A Recognizance is a Record, but inferior to a Judgment 
Per Cur. 11 Mod. 223. (And Holt Ch. J. called the Recognizances a Pocket Record) Buſton v. 

Ridgley — S. P. per Coke Ch. J. 2 Bulſt. 65. in Caſe of Weaver v. Cliftord. Went. Ott. Ex- 
ecutors, 135. places j uagment pext after Deb:s of the King. And Page 14 & 15. conceives no Pri- 
ority between Debt by Bond and Debt for Rent or Damages on a Covenant broken Went. Of. 
Exccutors 138. takes Notice that he finds no Difference of Priority between Recogniz ances and Sta- 
rutes, yet he ſays that one Reaſon given for preferring Judgment to Statutes in Earrilon's Cale, 
viz. That the one remains a Record upon the Roll of the Court; whereas the other being only a 
Pocket Record, is more private, and that this ſhould give Priority alſo to Recognizances before Sa- 
tutes; And further Statures are not properly Records Yor Obligations recorded. And the Executor 
may ſatisfy the Statute before the Recognizince it he do it betore Execution ſued thereupon, for be- 
ing in equal Degree, he has Election to prefer which he will; Nor does the Antiquity of either as 
being more old than the other, and the like between one Statute and another, give any Advantage 5 
to the Goods, but he that firſt gets his. Execution ſerved ſhall have the Preference, though otherwi'c 
as to the Lands. Ibid. 139. | 

Where an Obligor entered into in a Recognizance in Nature of a Statute, and Judgment againlt 
him upon the Bond and then he died, his Executor paid the Creditor upon the Statute, and to 3 
Scire Facias on the Judgment he pleaded Payment of the Recognizance & bene, for he is not 
bound to take Notice of the Judgments againſt rhe Teſtator without being made acquainted there- 
with by the Creditors, for he is no ways privy to his Acts. 2 And, 159. in pl. 87. Paſch. 42 Elia 
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42. The late Earl of Winchelſea died ſeiſed of ſome Lands in Fee, and 
conſider abi indebted by 3 and ſimple Contract, and after the Death 
of the ſaid Earl, and before the Eſſoin Day of the next following Term, 
many of the Fudgment- editors delrvered Fieri Facias*s to the Sheriff, and 
wok the Goods and Furniture in Execution, whereupon the ſimple Contratt- 
Creditors petitioned, (tor it did not come before the Court upon a Bill) 
that the Fudgment-Creditors might be paid out of the Land, or at leaſt, 
that as to ſo much as the Fudgment-Creaitors had by taking it from the 
Perſonal Eſtate, exhauſted the ſame, (they the fimple Contratt-Creditors ) 
might Hand in their Place, and be paid out of the Land. Sed per Cur. 
This Rule of Equity is very juſt, but not applicable to the preſent 
Caſe ; Here the ſudgment-Creditors having lodged their Writs of 
Execution with the Sheriff in the ſame Vacation that the Party died, 
it relates to the Teſte of the Writ as to all but Purchaſors, and conſe- 
quently by Relation the Perſonal Eſtate, of which the ſimple Contract- 
Creditors would avail themſelves, as being in the Poſſeſſion of the Earl 
at his Death, was not ſo, being evicted from him in his Life- time by 
the Execution, and theretore the ſimple Contract-Creditors ſeem to be 
without Remedy as to ſuch of the Aſſets as have been ſeiſed by theſe 
Executions; Per Lord Parker. 3 Wrms's Rep. 399, 400. Hill. Vac. 
1719. in a Note there by the Reporter cites Finch v. the Earl of 
Winchelſea; but the Reporter ſays 9 

43. Appeal from a Decree of the Rolls upon this Caſe, Martin a 
F:llow of Greſham College, and a Fellow likewiſe of College in Cam- 
bridge, by a Note directed to the Defendant his Executor, takings Notice 
that he was indebted to the Plaintiff in the Sum of 801. defires the Debt 
ſhould be paid out of what ſhould be due to him from the Cullege as Fellow 
at the Time of his Death, and out of what might be raiſed by the Sale of his 
Furniture of his Chambers at the Time of his Death. Quere if this Note 
of directions to his Executor doth create a ſpecifick Lien of theſe 
Things in favour of the Plaintiff to give her the Preterence to other 
Creditors? King C. ſaid this is no ſpecifick Lien upon theſe particular 
Things, but the Note 1s fraudulent as to other Creditors, and the 
Plaintiff ought to prove her Debt and come in as other Creditors in 
equal Degree ; if ſuch Notes ſhould give a Preference to Debrs by 
ſimple Contract, juſt Creditors by 1 or Record might be ſtript 
of their Debts, and the Plaintiff in this Caſe ought to come in only as a 
Creditor by ſimple Contract, without any Performance upon Account of 
this Note; But the Plaintiff agreeing to accept the Sum offer'd by 
Defendant's Anſwer, it was Decreed by Conſent, MS. Rep. Trin. 
12 Geo. Canc. Hudſon v. Martin. 

44. Debt upon an Obligation was brought againſt the Defendant as 
Executor. The Deſendant pleads a Recovery againſt him already had 
in Placito Debiti, and that he had Notice of this Bond at that Time, and 
that there was no more in his Hands than would ſatisfy this Recovery, 
Upon which the Plaintiff demurs. The Ch, J. ſaid he was of Opinion, 
that the Defendant's Plea might well be underſtood of a Recovery in 
Debt upon Bond, or other Matter of as high Nature, and it fo it was 
beyond Queſtion that the Plaintiff ought to be barred ; But however, 
the Court unanimouſly agreed, that it the Plea was to be underſtood 
of a Recovery upon ſimple Contract, the Recovery would be a good 
Bar, as the Defendant had no Notice of the Obligation. In this they 
ſaid, conſiſts the Difference between Duties of a private Nature, and 
Duties upon Record.; tor thoſe the Court did allow that Executors are 
bound to take Notice of at all Events, but theſe they need not, where 
a Suit is commenced againſt them to recover Debts of an inferior Na- 
ture, However the Court did allow, that it an Executor makes a vo- 
luntary Payment of a Debt by ſimple Contract where there are not 
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Aſſets to ſatisfy the Bond Debs it is otherwiſe, though he has no Ng. 
tice ; for there are many Caſes where a Man's voluntary Act ſhall pre 
judice him, where the Neceſſity of Law would not. Upon the Whole 
1 was given for the Defendant. Barnard. Rep. in B. R. 185 

rin. 2 Geo. 2. Paterſon v. Hudleſton. | 

45. All Executors ſhall be preſumed to take Notice of all Fudgmen, 
even in the inferior Courts of Law, and theretore are not to pay Bong, 
betore ſuch Judgment but at their Peril. 3 Wms's Rep. 117, pl. 26. 
Trin 1731, in Herbert's Caſe. 

46. Any voluntary Bond is good againſt an Fxecutor or Adminiſtrator 
unleſs ſome Creditor be thereby deprived of his Debt; indeed, if the Buy; 
be meerly voluntary, a real Debt, though by ſimple Contract only, ſhall have 
the Preference ; But it there be no Debt at all, then a Bond, however 
voluntary, muſt be paid by an Executor. 3 Wms's Rep. 222, Mich. 
1733. in Caſe of Lechmere v. Charles, Earl of Carliſle. 

47. A. and B are Partners in Trade; A. gives a Bond to leave bit 
Wife ooo. A dies ; be other Partner adminiſters ; It the Wife would 
be paid out of the ſeperate Eſtate of A. on there being Effects, (he 
thall have a Preference before other Creditors ; but if there js 10 
ſeperate Eftate, and the Wife would have Satisfaction out of the Partnerſhip 
Effetis, then all the Partnerſpip Debts muft be firſt paid. 3 Wms's Rep. 
182, Paſch. 1733. in Cale of Croft v. Pyke. 

8. One poſſeſſed of a Terms for 1000 Years, articles to purchaſe the In. 
heritance, and by Will gives 30001, to his Daughter, and makes his Gn 
Executor and dies. The Son Aſſigns the Term in Truft to attend the Inhe. 
ritance, of which he takes a Conveyance in his own Name. Afterwards 
the Son acknowledges a Fuagment to A. and Mortgages the ſame Lands 
to B. and dies inſolvent. A. ſhall firſt be paid his Judgment, then B. 
ſhall be paid his Mortgage, and then the Daughter (being Adminiſtra— 
trix to her Brother) is intitled to her Legacy of 3000 I. in Preference 
to the {imple Contract-Creditors. 3 Wms's Rep. 328. Mich. 1734 
Charlton & al' v. Low. 

If ſuch 9. A. having a Wife who lived ſeperate from him, afterwards courted 
Bond had as married another Woman, who knew nothing of the former Wife's being 
8 alive, but it being diſcovered to the ſecond Wife that the Former was 
ſecond Wife alive, A. in Order to prevail with the ſecond Wife to tay with him, ſom: 
as a Re- ears afterwards gave a Bond to a Truſtee of the ſecond Wife, to leave he 
comfence 1000 J. at his Death, and died no leaving Aſſets to pay his ample contrati 
mas __ Debts; If this Bond had been given immediately on the Diſcovery, 
wi and and they had parted thereupon, it had been good, but being given in 
thereupon Truſt for the ſecond Wite after ſuch Time as ſhe knew the firſt Wife 
ſhe had left waz living, and to induce her to continue with A. this was wore than 
A. it had . a voluntary Bond, and decreed to be poſtponed zo all the fimple Contrat. 
8 | 7 . 3 
Bond, and Debts. 3 Wms's Rep. 339. pl. 88. Mich. 1734. Cox's Caſe. 


ro be paid ; 
before any ſimple Contract-Debts. 3 Wms's Rep. 349. in S. C. 


ne 


50. If a ſimple Cuntract Creditor on Behalf of himſelf and the reſt 4 
the Creditors, were to bring a Bill and obtain a Decree, that he and the ri) 
of the Creditors ſhould come in before the Maſter and be paid all their Delli, 
and that an Advertiſement be put in the Gazette for that Purpoſe, 
Here any Bead Creditor coming on the Foot of the Decree, ſhall be paid 
only pro rata with the ſimple Contract Creditors ; for his coming in im. 
plies a Submiſſion to the Decree. And this was thought to be clear, 
3 Wms's Rep. 343. Mich. 1734. in Caſe of the Creditors of Sir Charles 
Cox. 

. But if ſuch Bond Creditor would lie by, having Notice of the Decrit 


0 
I 
4 Advertiſement in ths Gazette, (notwithſtanding every one is in 22 
| 4 


1 . 


Executors. 
Cafes obliged to take Notice of a Lis pendens) and 4 fk van 
7 fe R dope Fen. 
of t 


e Obligor, though at Law the Latter may not be able to detend 
himſelf; yet his Honour thought char in this Caſe an Equity would 
ariſe in Favour of ſuch Executor or Adminiſtrator, and of the ſimple 
Contract Creditors, to compel the Bond Creditor to come in and ac- 
cept of a Proportion ot his Debt rateably with the ſimple Contract Cre, 
ditors. But however ſtrongly his Honour inclined to be of this 
Opinton, he ſaid it was no Part of his Jadgment; nevertheleſs, he 
declared he ſhould always do his urmoſt to extend the Rule of diſtri- 
buting equitable Aſſets equally among all Creditors. 3 Wms's Rep. 
343, 344. Mich. 1734. Sir Charles Cox's Caſe, 

52. It a Man deviſes his Lands to Truſtees to pay all his Debts, and 
dies indebted by Specialty and ſimpie Contract, and the Bond Creditors reco- 
ver Part of their Debts out of the perſonal Eftate, and afterwards they 
apply to be paid the reſt of their Bond Debts out the real Eftate deviſed for 
that Purpoſe ; in this Caſe as the Teſtator intended all his Creditors 
ſhould be equally paid their Debts, the Bond Creditors ſhall not come 
in upon the Land, until the ſimple Contract Creditors have received ſa 
much thereour, as to make them equal and upon the Leyel with the 
Bond Creditors, in reſpect of what they received out of the perſonal 
Eſtate; And this the Lord Chancellor ſaid was what the Maſter of 
the Rolls had very rightly decreed on great Conſideration. 3 Wms's 
Rep. 323. Trin. 1734. in Caſe of Haſlewood v. Pope. 


(Q. a. 2) What Debts ſhall be firſt paid in Reſpect of 


Actions commenced. 


1. LXecutors may pay Debts and ocher Creditors pending a Writ Br. Adminĩ- 
againſt them if they have not Notice of it, but not after Notice, ſtrators, pl 
and the Aſlets ſhall charge them. Br. Executors, pl. 43. cites 2 H. 4. 21. 52. 6s C. 
2. And where Writ abates, and they have Aſſets the Day of the firſt And yet the 
Writ purchaſed, they ſhall be by this charged in the ſecond Writ. Br. 4 8 


Executors, pl. 43. cites 2 H. 4. 21. 1 
what Cauſe 
Cauſe the firſt Writ abated, whether in his own Default or not, 909 _yert the Plea awarded good 
enough, per tot Cur; quod nota; And yet it was not ſaid that the ſecond W rit was brought by Jour- 
neys Accounts, and the Defendant compelled to reply to it; And the Plaintiff ſhewed the Teſte of 
his firſt Writ, and that the Defendant had Aſſets the Day of the firſt Writ purchaſed, viz. the 14 
Day of January Anno firſt of the now King, by which the Detendant ſaid that Plene Adminiſtravit 
the Day of the firſt Writ purchaſed ; And the Plaintiff ſaid that the Teſtator enfeott'd the Defendant 
upon Condition that if he returned from beyond Sea, that then to re-infeoff him or otherwiſe 
to ſell the Land, and to diſtribute the Money for his Soul, and you ſold it for 200 Marks, which yo 
had in your Hands the Day of the Writ purchaſed ; By which the Defendant ſhewed 2 Schedule of 
the Debts; And becauſe he had not Notice of this Suit till Oct. Mich. and at the Pluries Capiag 
he came and pleaded to the Writ, as appears there, and ſaid that the Writ of Debt was brought in 
Middleſex, and he is dwelling continually in London, and he had fully adminiſtred the 200 Marks 
before he had Notice of the ſaid Writ purchaſed ; priſt &c And Rickhill for the Defendant ſaid, 
that he did well before Notice &c. By which the other ſaid, that he ſuch a Day in S. gave him 
Notice, which Day he had Aſſets, and the other that he had nothing in his Hands after Notice 
Priſt, and the other e contra. And per Rickhill, this Matter does not prove Aſſets of the Money of 
the Sale; for theſe were not the Monies of the Teſtator; And it he had died Inteſtate, the Ordinary 
could not demand Account of it. But Markham J contra; becau'c the Money ſhall be received ta 
his Uſe, and by his Executors to diſtribute for his Soul, which can't be better employed than in Pay- 


ment of Debts, Br. Aſſets enter mains, pl. 4. Cites 8. C. 


3. Judgment 
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11 


5 Rep. 28 3. Judgment upon judicial Proceedings in the Court of the King 
2 


eee preterable to a Statute or Recognizance though the Recovery be — "a 


Rep. a5. b. to the Debt due by Recognizance or Statute, 4 Rep 59. b. | 
in Higuin's the Cate ot the Commonalty of Sadlers Paſch. 12 A 


gy ” — C. B. as the Cate of Pemberton v. Barham. 
et if the 

Executor pays the Recognizance before Notice of the Judgment, he may well plead ir, for he i 
bound to take Notice of Judgments againft the Teſtator, without being . wich by wo 
Cre-.itors, he being not privy to his Acts. 3 Mod, 115. Trin. 2 Jac. 2. B. R. Harman v. Herman, 


4. Debts to the Crcwn are to have the Precedence in Payment, 
Went. Off. Ex. 132. 
5. But this is to be underſtood only of Debrs by or upon Record, and 
not ot Debts otherwiſe due to him. Went. Off. Ex. 132. ; 
But Fines 6. As Money due tor Woodſales or Sales of Tin or other Minerals 
ard Amerce ſor which no Specialty is given, ſo alſo for Amercements in his Courts 
Kim's: the ot of Record, as Courts ot Honour and Courts Baron; fo of Fizz; fer 
Clas of Copyhold Eflates there, ſo of Money for which Strays coming into the 
Record King's Manors are ſold ; ſo of Debts by Bond Se. forfeited by Outlawy 
are Debts of &. or Arrears of Rent ſo forfeited are not Debts ot Record ae 


Keror® > Office found, and fo not to have Priority. Went. Off. Ex, 133. 


without 
Doubt. 
Went. OF. Ex. 134, 135. Arrears of Fee, Farm Rents, or other Rents of Inheritance are nor 
Debts of Record, as it ſcems Went. Off. Ex. 134. 


: Lev. 355- 5. D.cree in Canc. againſt an Executor ſhall not be ſatisfied before a 
"yu % Bona, it all take Place next to Judgments made by Teſtator, and be- 
Anton come due after his Death. Per Roll |. Sty. 38. Trin. 23 Car. in Cafe 


udgment at 
ee of Eeles v. Lambert. 


1 AW. 
Shafte v. Powel in Scacc. —— Ch. Prec Biſhop v. Godfrey. ——— Debt by a Decree ſhall be 
paid aſter Judgments, and before Debts by Bond. Vern. 143. pl. 137. Hill 1682. Harding v. Edge. 


z Mod. 115. 8. It is a Devaſtavit to pay voluntarily a Debt by ſimple Contract 
in Caſe of before a Debt due by Obligation whereot he had Notice, not othet- 
HatmamV. iſe. But no Man ever thought it a Devaſtavit in an Executor to ſa- 


Hort I tisfy a Judgment on /mple Contract betore a Bond Debt; Per Vaughan 


Davis v. a Ch. J. Vaugh. 94 Trin. 22 Car. 2. C. B. Edgecomb v. Dee. 
* 9. It is a Devaſtavit in Executor to ſatisfy a Debt on Bond before a 
Fudgment on ſimple Contract, and ſo it is to ſatisfy any latter Fudgment 
1t there be no Aſſets to ſatisty a former alſo (cites 5 H. J. 27. 8. Mo. 
658. Starle's Caſe. Cro. E. 462. Green v. Wilcocks) per Vaughan 
Ch. J. 95. Edgecomb v. Dee. 

But even in 10. After a Suit begun the Executor may not excuſe himſelf by any 


the Cale ot voluntary Payments, he may uſe legal Delays as Imparlance and Eſſoins 


a &c. to prefer one Creditor betore another, but he may not do it by al 


the Suitar Pleading of what lieth in his own Knowledge ; otherwiſe it Fallity 
Law be not lies not in his own Knowledge as Non eſt tat&tum Teſtatoris. 2 Ch. 
by Origal; Cafes 201. Mich. 26 Car. 2. Parker v. Dee. S. C. cited. 12 Vern. 62. 


but tor the 
Purpole by a Per Cur. 


Latitat out 
of the King's Bench, there a voluntary Payment ſhall ſtand good after the Action brought. 2 Vern. 


300. Trin. 1693. Goodfellow v. Burchet. But an Executor moving the Court for Enlarge- 
ment of Time to plead, (the Rules being out,) was denied unleſs he would enter into a Rule not 10 
plead any Judgments obtained againſt him after the Rules were out. $ Mod. 308. Mich. 11 Geo. Anon. 

If Executor is ſued at Common Law, and after an Original pay a Debt of the {ame Nature with- 
out Notice of the Original, he is excuſed. 2 Chan. Caſes, 116. Trin. 34 Car. 2. 

Where Creditors bring a Bill, and make the Executors and all other Creditors Parties, the Exe- 
cutors ſhall not have the Power by conte ſſing or ſuffering Judgment by Default after the Bill exht- 
bited, io preſer one Creditor to another. Per Maſter of Rolls. 2 Vern. 62. Paſch, 1688. cites Parker 


v. Dee. if 


Exccutors. 297 


If an Executor be ſued, and afrer an Original, gives Notice, yet the Defendant may conſeſe the 
Action to another Creditor, if there be no Fraud; adjudged. Carr. 228. Trin. 23 Car. 2. C. B. 
Meller v. Overton Executor of Corbet. | ; 

The Adminiſtrator may according to Law prefer himſelf as far as the perſonal Eſtate goes, but no 
{rther, though Lands are deviſed for Payment of Debts. 2 Chan. Caſes 55. Trin. 33 Car. 2. 

-1] v. Adderly. 

; . an Executor pays Debrs on ſimple Contract, or ſuffers Judgment to paſs againſt him in ſuch 
Actions, he may plead fuch Payment or Judgment in Bar to an Action on a Bill of Exchange. 3 Salk. 
164. pl. 10. Yeoman v. Bradſhaw, Cumb. 392. S. C. 


11. Generally where Lands are deviſed for Payment of Debts, there all A Man de- 
ſorts of Securities, whether Statutes, Judgments, Bonds, or ſimple ies Lands 


2 . to be fold 
Contract Debts, it they do not in their own Nature affect the Land fo or 1 
deviſed (as a Judgment cannot, if the Land be then in Mortgage or of his Debts, 


the like) there Delts ſhall be paid in Proportion and by Average, and and makes 
ſo ot other equitable Incumbranees; Bur then there is this Difference, if e Deviſees 
the Deviſee of Lands in Truſt for Payment of Debts be alſo made Executor, 1 i 
then do the Lands ſo deviſed become legal Aſſets, and then Debts muſt Queſtion 

le paid according to their Precedency or Superiority at Common Law; And was, w he- 
ſo it was refolved in the Caſe of Hixine v. Mortley, which was agreed ther the 


to be Law of all Sides. Vern." 64, 65. pl. 60. Mich. 1682. Girling 3 * 
v. Lee. | 


paid in Pro- 
155 portion, or 
according to the Conrſe of Adminiſtration? My Lord Keeper having taken Time to conſider till 
this Dey, now delivered his Judgment, That they muſt be paid in a Coarſe of Adminiſtration, . be- 
cauſe where the ſame Perſon is Executor and Truſtee, rhe Land when fold is legal Aſſets; otherwiſe 


when the Truſtee is Executor, there they ſhall be pail in Proportion. Chanc. Prec. 136. pl. 119. 
Mich. 1700. Bickham v. Freeman. 


12. Judgments attach Lands acccording to Priority of Originals. 2 
Ch. R. 145. 30 Car. 2. Gray v. Colvill. 


13. A Man poſleſſed of a Term for Years makes a /fortgage of this 
Term to J. S. and afterwards acknowledges a Statute to B. and then 
conſeſſes a Fudgment ro C. The judgment mutt be preſer'd in a Courſe 


of Law to the Statute, Vera, 293. pl. 286. Hill. 1684. Morgan v. 
Ld. Sherard. 


14. Aſter 4 Suit commenced in Cauc. an Executor ſhall not be al low- Unleſs they 
ed any Payments made voluntarily without Suit; Per Jefiries C. Vern, 47 ot a ſu- 
369. pl. 362. Hill. 1685. Bright v. Woodward. perior Na- 


ture, and 


even in the 
Caſe of a Bond fraudulently cancelled, and for Relief whereon a Bill is brought, the Plaintiff ſhall 


have the ſame Benefit as it he had not been cancelled, and this was in the Caſe of a Bond by the Hus- 


band to the Wite, before Marriage, to leave her 6000 l. ſhe having brought him ſo much. Fin, 
Rep. 184. Mich. 26 Car. 2. Brown v. Savage. 


16. A Judgment in a Piepowder Court will oblige the Priority of 


Payment before Bonds by Executors ; Per Ld.C. 2 Vern. 89. Mich. 
1688. in Cale of Searle v. Lane. 


15. An Adminiſtrator paid Money on Speciaities without Nyutice of Ivid. $8. 
Meney decreed, and had fully adminiſtred the Aſſets. Decreed never- Werle v- 


theleſs that he pay the Money decreed. 2 Vern. 37. pl. 31. Hill. 1 * 
1658. Searle v. Hale. 


Court con- 

fhrmed the 
former Decree. 2 Freem. Rep 103. pl. 114. S. C. decreed for the Plaintiff; Bur it the DD-- 
cree had only been to account, ard had not aſcertained the Sum, it had been no more than a ſudg-— 
ment quod computet at Law, which is no compleat Judgment tiil the Account ſtated. This Cauſe 
wes re- heard in Term' Paſchæ 1649, before the Lords Commiſſioners, who took Time to conſider of 
a Reporter ſays, Quære how determined. Equ. Abr. 332. pl. 4 cites S. C. decreed, 

1688. 

an Executor paid Money purſuant to a Decree of this Court, and upon a Plene Adminiftravit 
they would not permit him to give any Payment in Evidence at Law, this Court decreed it ſhould be 


3 * 1 the Matter to an Account here, 2 Vern, 57. Arg. cites Paſch. 1667. Jones v. 
Ha, * 


4 G 17, Judgment 
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Executors. 


It atter the 17. 1 precedent to a Hatute from A.— A. dies, A 222 Er. 


Death of ror is brought on the Judgment, and pending that Writ the Mone 


ſtator Ex- f ; ? 3 
2 due on the Statute is paid, and not enough left to ſatisfy be Judgmene 


the Statute Creditor, it has been ſaid that the firſt Payment to the Conuſee ig 
be teten good, becauſe by the Writ of Error the Execution of the Judgment 


out, Execu- was ſuſpended; Per Cur. 4 Mod. 247. Mich. 5 W. & M. in B. R. 


has %o in the Caſe of Dighton v. Greenvill. 


Sci Fa up- | 
on judgment becauſe he could not hinder Execution; Per Holt Ch. J. 6 Mod. 124 in Caf of 
Smith v. Harman, cites And. 208, 200. that ſuch Payment is good.-— Per Holt. Farr. 140. Anon 
cites Yelv. 29. the Court was divided, but upon the Reference to the other Juſtices, the major Part 
held the Pay ment good. Read v. Bearblock. —— Skinn. 388. S. C. cited by Holt Ch I. and ſais 
that this ſhews that the Writ of Error had ſo totally fuſpended the Effect of the Judgment, that it 


Mall not have any Regard or Eſſence. 


298 


— 4 


— — — — —— 


2 Chan Ca- 16. Aſter a Bill in Canc. by one Bond Creditor againſt the Executor 
ſes 201. the Executor confeſſes a Fudgment to another Bond Creditor. The Cour: 


8 GG, allowed che Payment on the judgment confeſſed after the Bill brought, 
Mich, 26 2 Vern. 299. Irin. 1693, Goodlellow v. Burchet. 


Car. 2.— 8 1 

Payment on a Recovery at Law on Action brought after the Bill was depending in Chancery wa; 
difallowed after great Debate, Arg. Chan, Prec. 188. cites Joſeph v. Mott, but Ld. Wright dif. 
apprcved that Caſe, but decreeing according to that Caſez his Decree was reverſed in the Houle of 
Peers, and the Payment of a Bond voluntarily, without confeſſing Judgment after a Bill brought 
ty Grantee of a Kent-Charge againſt the Executor, was allowed there. Chan. Prec. 188. Hill 1901, 
Derſton v Ear) of Ortord. 

A ſimple Contract Creditor brought an Action, and filed his Original againſt the Executor; the 
other ſimple Conttact Creditors offered the Plaintiff to divide the Atiets in Proportion, but he ha. 
ving hled his Original inſiſted on his whole Debt in Preference to the others. Upon this the Exe. 
cutor gave Judgment in ſeveral Quantum Meruits brought by the other ſimple Contract Creditors, 
of the ſeveral Sums which were laid as Damages in the Declaration, without aſcertaining the Dama- 
ves by Writ of Inquiry, but they were ſo laid as got to exceed the real Debt. Upon which thePlain- 
rift at Law brought his Bill in Equity, but decreed that Exccutor might prefer any Creditor, and 
the Muſter of the Rolls diſmiſſed the Plaimift's Bill with Coſts, and affirmed on Appeal by Le, 


Chancellor. Wms's Rep 295. Mich. 1715. Waring v. Danvers, 


19. A Decree Niſi Ec. againſt an Executor ſhall be preferred to a 
Judgment on a Bond obtained on an Action brought after ſuch Decree, 
and the Judgment had betore the Decree was made abſolute. Decreed 
by the Maſter of the Rolls, and affirmed per Ld. Sommers on a Re- 
hearing. Chan. Prec. 79. pl. 69. Mich. 1697. Joſeph v. Mott. 
wid. 189. 20. Aﬀter a Bill and Anſwer put in the Executor voluntarily paid « 
is a Nota, Bond Debt, and was diſallowed on the Account, becauſe he might, by 
that Appeal conſeſſing Judgment having preferred him, and no Difference in Rea- 


8 ſon, where paid without ſuch confeſſing. Chan. Prec. 188. pl. 154. 


of Lords, Hill. 1101. Darſton v. Earl of Orford. 


and on 21 
November, 1402. the Decree was reverſed, and the Payment allowed. S. C. cited 3 Wms 
Hep. 301, 402. in a Note there, and that the Decree was reverſed in the Houle of Lords, 


21 If Executor voluntarily pays a Statute before a Fudgment had a. 
gaintt his Teſtator it is a Devaſtavit; bur it alter Teſtator's Death Ex- 
ecution be taken and executed, he may plead it to a $i, Fa. upon tht 
Judgment becauſe he could not hinder Execution. 6 Mod. 144. Paſch 
3 Ann. B. R. Per Holt Ch. J. cites And. 208, 209. 

22. Executor may pay Debts of a higher Nature, or as high a Na- 
ture, pending aBill in Equity againſt him, or after a Decree quod compilic, 
bur this muſt be intended where he has legal Aſſets; tor it he has 01: 

ly equitable Aſſets, the Court will not indemnity him and ſuffer him to 
diſappoint and prejudice the firſt Suitor, and where there is a V De 
cree againſt an Executor, and he pays a Bond, it is a Miſpayment, 105 
2 Decicc 


5 — . —2 ears i, 


Lxecutors. 


* 


„ 


4 Decree is in the Nature of gong Per Cowper C. 2 Salk. 507. 
| 1. in Canc. Maſon v. Williams. 

23. Executors having paid off Debts by Specialty, aud retained their own 
Debts on ſimple Contract, agree with the principal Creditors on ſimple Con- 
ſract to pay them equally. One brings an Act ion on a ſpecial Original to get 
Preference tO himſelt, and thereupon the Executors confeſs Fudgments to 
the reſt, but he brings his Bil to ſet aſide the Fudgments, N. B. There 
was an Agreement between the Exccutors and the other Creditors to whom 
the Judgments were ſo given, that what ſhould be recovered by them ſhould 
t equally divided among them excluſroe of the Plaintiff, which the Plain- 
till {ſuggeſted to be a Fraud. Bur Bill diſmiſſed with Coſts by the Ma- 
ter ot the Rolls, and the Decree affirmed on Appeal by the Ld. Chan- 
cellor. Wms's Rep. 295. pl. 73. Mich. 1715. Waring v. Danvers. 
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(R. a) | What Debts ought to be firſt ſatisfied. ] Ki 
(| pb 
M4 
Judgments 1n Life of Teſtator. M 
"BR 
9H 
1. T F a Pan acknowledge a Statute to another, and afterwards an- Le. 328. 1 
other recovers in Debt againſt him, and after he dies, the Ex- pl. 464. 1 il 
ecutor ought to ſatisfy this Judgment betore the Statute becaule 8 1. 1 
it 1s more worthy, tor in a Sci. Fa. againſt him upon the Judg⸗ (,,5:og'y. 1 
ment, it is no lea for the Executor to plead the Statute acknow- 3 Le. 1 
ledged by the Teſtator before the Judgment, Mich. 32, 33 Elz. 272. P. 8g. 1 
B. K. adjudged, * Band againſt Baylie. And there it is ſatd, 1, Ver. N 
that Paſch. 32 Eliz. B. it was adjudged between + Conny and bi — 1 
Bar bam. Le. 329, * | i [ 
| in pl. 328. Wo 874 
cites 8. C. ——— ; Le. 271. in pl. 364. S. C. cited. ©, 
2. Ik d Man recovers a Debt againſt B. and after B. acknowledges Cro. E 734. j 4 
a Statute to C. and after makes his Executor and dies, the Exe. b 8.0. 1 
tutor ought firſt to ſatisfy the Judgment, and nor the Statute which Trout «4 kay 
became due after the Deach of Teſtator, for the Judgment is more 822. 1 25. "ma 
high, Dubitatur, Hill. 42 Eliz. B. B. between Bearbrok and S. C Paſch. 48 
Read. 25 cog ad- 1 * 
ud ged. —— en, 
4 Rep. 50 b. 60. a. S. C. cited by the Reporter as reſolved. 8. C. cited e 5 Rep. 1 11 
28. b. Bur a Writ of Error having been brought of the Judgment, and the Record removed, pend- 1 1 
ing which the Executor paid the Statute, it was held by the greater Part of the Juſtices at Serjeant's 1 
Inn on a Reference, that the farisfying the Debt on the Statute firſt was no Devaſtavit becauſe he 1 
could not withſtand it, and he ſhall not be put to his Audita * ; and therefore adjudged for 1 1 
the Defendanr. Velv 29. Rede v. Bereblock, S. C. held by the major Part of the ſuſtices WT 
accordingly ; for it was doubtful whether the Judgment would be athrmed or not. See 4 Mod. | 4k 
248. where it is ſaid per Cur. that by the Writ of Error the Execution of the Judgment was ſul- 18 


pended. 


Eg IJ Lo 
= 
1 3 

— 


3. Ik A. recovers againſt B. and after C. recovers agatnſf him, and 
after B. Dies, his Executor map ſatisty which of rhe Judgments he 
leaſe, ſcilicet, the latter Judũment it he will, for they are one as ta 
im. Trin. 12 Ta. B. K. per Nichols. 7 
4. One owed Money on a Bond, and alſo upon a Recognizance, and the 
Bond Creditor got Fudgment, but before Execution the Defendant died, ha- 
ving Goods to the Vaiue of the Debt recovered, and made his Wife FE. xecu- 


tris, to whoſe Hands the Foods came; Atterwards the Gods were 26 in 
ec u- 
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Executors. 


Execution upon the Recognizance, and thereupon the Bond Creditor broy,,, 
a Sire Facias againit the Executrix, to which the pleaded the Execy. 
tion on the Recognizance, and adjudged a good Plea, becauſe ſhe be. 
ing chargeable with the juſt Debts of her Husband, and Execution he. 
ing taken out upon the Recognizance, ſhe could not prevent its bei 
executed, eſpecially ſince ſhe had no Notice of the Judgment on the 
Bond, and the ſhall not be charged with the judgment without oh, 
Matter. 2 And. 157. pl. 87. Mich. 44 & 45 Eliz. Anon. 

5. Phintiff brings Debt againſt Adininiſtratrix upon two former Jugs. 
ments againſt the Inteſtate, and thews the Recoveries, Deteng4;, 
pleas the Inteſtate entred into a Recognizance to Sir H. B. and that 1, 
the Fug ments obtained by the Plaintiſt, Sir H. B. had Fudgment again, 
{te Inteſtate upon the Recognizance, and ſhe had not Aſſets beyond tj. 
Goods liable to the Judgment on the Recognizance. Plaintiff de. 
murs, and two of the juſtices held the Plea good, as if it had ho 
demanded upon the two firſt Obligations; But the tWo other Juſtice; 
were of a coutrary Opinion, tor the Plea had not been good againſt the 
Inteſtate himſelt, and that the Action brought by the- Plaintiff was in 
Nature of a Scire Facias, for he demanded the Debt in another Cour: 
than it was at firſt, for the Debt is now become a judgment on Re. 
cord ; but the Plaintiff dying the Court did not relolve. Yelv, 133. 
Trin. 6 Jac. B. R. Gomerſal v. Aske. : 

6. Jo a Scire Facias on an interlocutory Judgment againſt an Ex. 
ecutor the Defendant cannot-plead a Judgment in Bar; for the Sta- 
tute never intended that the Executor ſhould ſtand in any other Cir. 
cumſtances to make another Defence than the Party to the Contract 
himſelt might have made againſt the Inquiry, and he could habe 
pleaded nothing but a Releaſe or other Matter in Bar ariſing Puis dar. 
rein Continuance. He is, by the Words of the Statute, to ſhew Caufe 
why Damages in ſuch Cafe ſhall not be aſſeſſed and recovered, and if 
he 11 all appear at the Return, and not ſhew any Matter ſufficient to ar. 


ALSCIS 02 EBB + ng = 
a Þ — 4 4 


1 
* 44 


—— —e 


reſt the final Judgment, then a Writ of Inquiry thall be awarded &. 

| and arreſting Judgment is by Matter apparent in the Record, and no: 

1 extrinfick. 1 Salk. 315. pl. 23. Paſch. 3 Ann. B. R. Smith v. Har- 
man. 


(S. a) What Debts ought to be firſt ſatisfied by them, 
11 | and what not, without a Devaſtavit. 


Jadgment in Life of Teſtator. 


The Order 1. CO mtich of the Goods of Teſtator as is ſufficient for kis Func 
which an | 8 ral, map be employed to ſuch ule before Oebts or Legacies 


Executor 1s 


bound to paid, 37 I), 6. 30. 28. 


obſerve, is . : . 
firſt to diſcharge the Funeral. 2dly, Debt to the King. zdly, Rent upon Leaſes for Years. 2 


udements, 5thly, Statutes and Recognizances 6thly, Obligations. Ithly, Contracts. 
— And it be does not obſerve this Rule, he expoſes himſelf to a Devaſtavit, which he 


anſwer Pro tanto out of his own Goods, Jenk. 274. pl. 94- 


CL. i> 
2 — 


* 
8110 
44 


SAL) 2. It ſeems that Rent reſerved on a Leaſe which comes to Ek. 
ecutor, if the Rent become due in Time ot che Execurors, It oug" 
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Executors. 30 . 


— — — 8 

not to be tatisfied before Judgments or other Debts of the Teſta- r cap 
tor, tor this is the proper Debt ot the Lxecutors; tor the Action ſhall be reported 5 
brought againſt them in the Debet and Detinet, AS in 5 Rep, Har- Rep 31. is 
grave's Caſe. | not Law, 


. A 5 a d 
. ſaid he knew 1t to be reverſed in Point of Judgment for this. Cro. C. 225. in Caſe pe” 22 v. 
Norfolk. 


z. But it ſcems otherwiſe it is of Arrearages incurred in Life of Br. Dere, 
Teſtaror ; But Qllæte this, tor Walter Dide laid to me that it pl 64. cies 
has been reſolved contra becauſe it is real, for 11 1, 4 59. b. „ ou 
acceptance of a Bond, for it does not extinguiſh it, therefore nor peer. 
higher. 


itzh. 
185. cites $,C & S. P. 


| Barre, pl. 

Arrears of Rent due on a Leaſe Parol determined is payable by Exc- 
cutors before Bonds 3 Lev. 267. Newport v. Godfrey. — But per Cur. Debts on Bond and Rents 
due are of equal Nature. 1 Salk. 326, Gage, alias, Gray v. Acton. | 


4. A Judgment in Lite of 'Teſtator ought to be ſatigſied before any 
Debt, for it the Executor ſuffers a Judgment againſt him at che Suit 
ol _ _ Execution It is @ Orvaſtavit it ye has not ſufficient. 
21 C. 4. 21. U. 

5. The ſame Law is if Teſtator be indebred of Record to the Br. Preroga- 
King, this is in Mature of a Judgment, and therefore ought to us: 1 
be firſt ſatisfied. 21 E. 4. 21. b. The King - 


has no Pre. | 


rogative in his Debts, unleſs his Debt be of Record, but if the Executor of his Debtor pays other 
Debrs before the Debt of the King it is good Adminiſtration, unleſs the Debt be of Record, and the 
Executor is excuſed againſt the King, per Brown and Choke Juſtices, Contra Littleton. But ſee 
at this Day a great Statute 33 H. S. cap. chere the King has now Prerogative in his Debts, Br. Pre- 
ropative, pl. 71 cites 21 E. 4. 21. If a Man had judgment againſt A. on an Obligation, who 
dieth, and another Obligee of the ſaid A. aſſigns his Obligation to the King, and the Executors of 
A. ſatisty the ſaid Judgment it is good 1 ** the King in reſpect the Debt due to the King vas not 
upon Record before the Death of the Teſtator; Per Tanfield Ch. B. which was granted by the 
Court. Lane 65. Trin. 7 Jac. in Dimmock's Caſe, 


6. Where there are ſeveral Fudgments againſt Tiſtator it is not ma- 
terial which of them was Precedent or Prior in Time; But he which 
firſt ſues Execution muſt be preterr'd. And before Execution ſued by either 
it is at the Executor's Election to pay which he will firſt. And it each 
brings a Scire Facias, yet the Executor may confeſs the Action ot which 
he will firſt, not withſtanding the Scire Facias was brought by one be- 
fore the other, Went. Off. Ex. 136, 137. 

J. Hire Facias againſt Executor of F. F. upon a Decree in the Exche+ 
quer againſt F. S. for Money; The Defendant pleaded, That the Teſta- 
tor was indebted to him by Bond, and that he had paid himſelf before the 
Sire Facias brought, or Notice of the Decree; It was ruled by three 
Barons againſt Baron Powell that this was no Bar; And that a De- 
cree in Equity obliges an Executor in equal Decree at leaſt, with a 
judgment at Common Law. 3 Lev. 355. Paſch. 5 W. & M. in Scacc. 
dhaltoe v. Powell. 
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302 Executors. 


(T. a) [What Debt ought to be firſt fatisfied,} 


Judgment 1n their own Time. 


1. IF a Pan brings Debt againſt Executor, and pending thi; 
another brings Debt and firit recovers, he ſhall be firſt ſatis 


ed. 9 Y. 6. 58. 
Where Action is brought. 


2 Ik an Action be brought againſt Executor other County 
than where the Executor lives, he may betore Notice of the Action 
brought pay other Oebts, becauſe it is in an other County, 
2 9. 4 21. b. Curia. Dl. C. 279. 

* Br. Admi- z. Jt Action of Oebt brought againſt an Executor be abared, in 
_— new Actions by Journeys accounted dught to plead fully ad miniſtted 
14. the Oay of the firſt Writ purchaſed, (therefore he cannot pay 


CES. E; | 
Firzh, any Debts Meſne, between the Abatement and the new Writ) * 48 


g E. 1 „ 21: 
1 
So 7 See (Q. a) pl. J. S. C. + Br. Journey's Accounts, pl. 8. S. C. ——Fitth, 


S. C. 
Journey's Accounts, pl. 4. 


2 Roll Rep. 4. Debt; The Defendant pleaded fully adminifired ; The Plaintiff 
186. 204. replied, That at another Time he brought an Action of Debt againſt the 
09. rg now Defendant, whereupon ſhe was outlawed upon mean Proceſs, and (ht 
not ob'erve brought Error and reverſed the Outlawry, whereupon he freſhly brought 
exactly the this Adtion, and that at the Time of the firſt Action brought ſhe had Aſſets 
S. P. & hoc petit quod inquiratur per patriam, et Defendens ſimiliter; And 
thereupon a Verdict found for the Plaintiff, and Judgment; Error was 
brought and inſiſted upon, that here is not any Plea; For though ſhe 
had Aſſets at the Time ot the farſt Action brought, yet the atrerwards 
might have well adminiſtred it by Reaſon oft a lawtul Recovery, or 
lawful Payment after; Sed non allocatur; For it thall not be intend- 
ed without ſpecial Matter thewn ; and it /afices it there was enough at 
the Time of the firſ® Action brought, unleſs jhe ſhews ſufficient Cauſe © 
Diſcharge after that Time. Cro. J. 579. pl. 9. Trin. 18 Jac. B. R. 
Aldrich v. Walthal. 
5. Executor confeſſes Judgments in Debt upon ſimple Contract, and 
pleads them in Bar of Aſſumpſits; Judgment for Detendant. 1 Lev. 
200. Hill. 18 & 19 Car. 2. B. R. Palmer v. Law ſon. 
MA 6 8 6. In Aſſumpſit after Verdict tor Plaintiff, and before Day in Bank 
19.S C aq. Defendant dies. Plaintiff brings Scire Facias upon a Judgment entred 
jornatur.— next Term upon the Oxtord Act; the Executor Defendant pleads Ob- 
Raym. 210. ligation to himſelf for 1001. and a Judgment co A. but no Scire Faci- 
S. C adjudg- ag upon it, and that he has no Aſſets beyond 40 I. (he is Executor) 
9 This Judgment ſhall fo relate that it thall be as a judgment in Lite ol 
S. C. cited Teſtator by the new Statute and be firſt paid. 1 Lev. 219. Mich. 
by Holt Ch, 21 Car. 2. C. B. Burnet v. Holden. 
J. 6. Mod. 7. To Debt upon a Specialty againſt an Executor it is a good Bar thai 
* Judgment has been had againſt him on imple Contract ultra &c. Gibb. 
76. Trin. 2 & 3 Geo, 2. C. B. Davies v. Monkhouſe. 


(U. 2) 
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Executors. Adminiſtrators. 


(U. a) [What Debts &c. ſhall be firſt paid.] 


1 FYEBTS for Servant's Wages within the Statute of La- 
bourers ſhall be paid before timple Contracts, ag to me 


it {cems. 
Contracts, 


2. Debts upon ſimple Contract are to be paid before Legacies. 
9 Rep. 90. b. Finchon's Caſe. | 

;. Or. and Student 73. They are to be paid before Legacies in 
Conſcience, but the Or. ſcems, and it is not denied by the Stu- 
dent, out if he pay the Legacies firſt, the Debtee has no 
Remedy. 

„ Quere, Whether a Debt upon imple Contract be to be pald 
after a Debt for Servant's Wages who is not within the Statute of 


Labvurers. | 
5. 37 Y. 6. 30. By Prifot Debts are to be paid before Legacies. If Execn- 
21 E. 4. 23. b. 2 P. 6. 16. ror pays 
gacies 


firſt, ſo that the Reſidue is not ſufficient to pay the Debts, he ſhall be cha of his 

Goods; For this is not ſufficient Adminiſtration, and the Iſſue was Fully Adhidses 1 
ter was given in Evidence. Br. Adminiſtrator, pl. 37. cites 21 E. 4. 21. [And fo it ſhould be in 
Roll (21 b.) the (23) being miſprinted, ] * S. P. Br. Deviſe, pl. 3. cites S. C. 


6. Debts to the King by Matter en Fact are all one with Debt of See (S. a) 
a common Perſon, and of them the Executor has Election to pay ?!- 5: 5: 
which he will firtt. 21 E. 4. 21. | Nates there. 


—__ 


Poe 
— 


(X. a) What Debts ought to e firſt ſatisfied before SG) 
Legacies, — 


1. IF a Wan binds himſelf in an Obligation to perform a certain Mo 413 pl. 
Thing, and deviſes divers Legacies and dies, leaving but 568 5. C. 


ufficient to ſatisfy the Bond, if it ſhall become forfeited, yet this dun 8. b 


does not 


Obligation ſhall not be any Bar of the Legacies, becaule it is un- aper 


certain it the Obligation ſhail ever become torteited, but the Executor Golds, 141 
ſhall make a conditional Deliverance of the Legacy, [ctlicet, if the pl. 54. 5. C. 


ut S. P. 


Obligation be recovered againſt him, the Legatee ſhall re deliver 4,5, 
60 Legacy, Pill. 13 Elis. B. R. in Cale of Ne#» and Sharp's clearly ap- 
e. pear, — 


Ow. 72. 
Norton and Sharp v Gennet, S. C. Cro E. 466. pl. 17. S. C. held accordingly ; but the Le- 
gatory by the Civil Law ſhould enter irtoa ond to make Reſtitution if the Obligation ſhould after. 
wards be recovered, and ſo there is no Inconvenience to any, and to that the Gounſel of the other 
Side, and the whole Court, beſides Fenner, agreed; And a Conſultation was granted. —— S. C. 


ted by Roll Ch. J. Sty. 56. Mich. 25 Car. 


2. Do if a Pan binds Himſelf in an Obligation, being Under. 
Keeper of Ludgate, ro rhe Sheritts ro keep all Priſonets tately, and 


„he io fave them harmleſs from all Elcapes of Priſoners bay 
Im⸗ 
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committed to him during their Shrevalty, and after he ſuffers ; 
Priioner to eſcape, by which che Debt is recovered againſt the Shen 
ima Urit ot Eicape,and lo the Obligarionis torteired, vet if he giyes 
divers Legacies and dies, not leaving ſufficient Aſſets, but to ſa 
tisfy the Bond the Executors thail not bar the Legatees by ths 
£ligatton forteited, becauſett map be that the Sheriffs will never ſue 
them upon the Obligation, but he tall deliver the Legacies condition. 
ally, ſcilicet, if the Sherifts recover againſt them, they ſhall re-deitye 
thc Legacies. Hill. 38 Eliz. B. R. between Neon and Sharp, 

3. Deviſe of Lands to his Executors rowards Payment of Debts ag 
Legacics Decreed that the Debts be fully paid betore the Legacies 
and Dillerence taken between ſuch Appointment made by Will or by 
Deed. 1 Chan Caſes 275. Paſch. 28 Car. 2. Whitton v. Lloyd, ! 


(X.a. 2) What Debt ought to be ſirſt paid, 
Debts by Specialty. 


The Obliga- 1, EBT upon Bond, though the Day of 2 is not yet come, 
tion is a Du- ſhall be paid before a Debt on Contract. Cro. E. 315. pl. 9 
tv preſently Fil. 36 Eliz. B. R. Buckland v., Brook. 

and the 

Condition 


is but s Defcaſance of it; Per Gawdy J. Le. 189. in Caſe of Woodſhaw v. Fulmerſton. 


2 Ard 15%. 2. A Statute is a preſent Duty, and therefore ought to be paid be-. 


Arg. cies | « ] : 
buten fore a Bond. Sty. 55. Arg. 14 & 15 Jac. cites Robinſon's Cale. 


v. Verney, Hill. 20 Eliz. 


Mod. 175. 3. It is a Devaſtavit in Executor to pay voluntarily a Debt by ſimple 
in Cafe of Contract before a Debt by Bond, whereof he had Notice (and not other- 


8 ons, wiſe) in that Caſe ; Per Vaughan Ch. J. Vaugh. 94. Trin. 22 Car. 
per Vaugh- 2. C. B. Edgcomb v. Dee. 

an, that : : 

Debts on ſimple Contracts may be paid before Bonds, unleſs timely Notice be given to the Executor, 
and ſuch Notice muſt be by Action. Two other ſuſtices agreed, but one doubred. Comb. 35. 


S C. ſays that it was afterwards adjudged for the Plaintiff Mich. 3 Jac. 2.— 3 Mod. 115. S. C. & 
S. P. agreed by the Court, but gave no Judgment. 


4. Husband before Marriage gives a Bond to leave his "te worth 
1500 J. it ſhe ſurvived. He died in Debt to others, and no Proviſion 
made for the Wite. This Bond decreed to be ſatisfied firſt. Fin. Rep. 
232. Trin. 27 Car. 2. Hodgkin v. Blackman & al'. 

S. C. cited 5. A. is indebted to B. by Mortgage, and gave Bond to perform Cove- 

Cro. C. 363. nants, and is indebted to C. by Bond. The Perſonal Aſſets ſhall be 

an on — applied to pay off the Bond-Debt, and no Allowance to be thereout 

GON made in reſpe& of the Bond for Performance of Covenants in th: 


ro. J. Mortgage-Deed. 2 Vern. 273. Trin. 1692. Fletcher v. Stone. 


8. Phillips 


v. Echard, in Caſe of a Statute for Performance of Coyenants, 


6. If an Indebitatus be brought againſt an Executor, and be 


pleads that his Teſtator did covenant ſeveral Things, and _ the 
| de- 


Executors. 20 

Oorenant was broke, and that the Damage thereof amounted to ſo much, 
and ſhews that he has no more Aſſets, it will be a good Plea though 
the Damages are not certain; Per Holr Ch. J. 6 Mod, 144. Paſch. 

Ann. B. R. in Caſe of Smith v. Harman. 

i . Decreed at the Rolls that Mortgages were to be paid firſt, then 
adgments, and then Recognizances &c. But on Appeal to the Lords 

it was adjudged, that Mortgages were not to be preferred to other real 
Incumbrances, but Mortgages, Judgments, Statutes and Recognizan- 
ces, ſhould take Place according to Priority, and as they fand in Or- 
der of Time. 2 Vern. 525. pl. 474 Mich. 1705. Earl of Briſtol & al 
Creditors of Baſſet v. Hungerford. | 

8. A. mortgaged Land 10 F. S. and gave a Bond to perform Cove- 

gants, and about fix Years after died Inteſtate. AM. poſſeſſed herſelf of 

the Goods without taking Letters of Adminiſtration, and pays away all 

the Aſſets in diſcharging Debts on /mple Contract. About ſeven Years 

ater A's Death an old dormant Entail was diſcovered, and the Heir 

in Tail brought Ejectment and recovered Poſſeſſion, whereupon the Ex- 

ecutor of J. S. ſued M. on the Bond. M. prays an Injunction, the ha- 

ving paid all away, and never having any Notice given her of the 

Bond. Defendant demurred and was allowed, the Bill being an At- 

tempt to alter the Courſe of Law ; But if any Fraud had been charged 

on Defendant, by which the was deceived, or inducing her to pay away 

the Aſſets, it might have varied the Caſe. Chan. Prec. 524. pl. 329. 

Trin. 1720. Greenwood v. Brudniſh. 

9 A voluntary Bond {ſhall be diſcharged before Legacies, but not be- S. C. cited 

fore Debts due by ſimple Contract, which are Bona Fide due. Decreed and decreed 


accordin ly 


per Harcourt C. Abr. Equ. Caſes 84. pl. 2. Jones v. Powell. * 4 


bot. 
Caſes in Equ. in Ld. Talbot's Time 156. Mich. 1935. in Caſe of Cray v. Kooks. 


(X. a. 3) What Debts ought to be firſt paid. 
Debts without Specialty, 


I, Hether a Fine upon Admittance may be paid before a Bond and 
not be Devaſtavit? Three nee thought it would, but 
the Ch. J. e contra. 3 Mod. 240 Mich. 4 Jac. 2. B R. 

2. Executor cannot pay ſo much as Funerals betore he pay F 
had againſt Teſtator. Browal. 16. Hill. 11 Jac. "ranch v. Wrenham. 

3. A contingent Security ſhall not ſtand in the way of a Debt by /m- Otherwiſe 
bie Contract as to the Adminiſtration of Aſſets by the Executor. 2 Creditors 
Vern. 101. Paſch. 1689. ſays it was ſo reſolved in the Caſe of Eeles v. en 5 org 
Lambert. Fr rae, KA 

D by Recognie 
zances for the Peace, and of good Behaviour &c. and ſo by Statutes for Performance of Covenants 
tor Enjoy ment of Land if theſe ſhould keep off the Payment ot Debts, and yet themſelves perhaps 
never be forfcited, nor the Sums never become payable, Went. Off. Ex. 141. 


4 Articles of Agreement on Marriage to ſettle 1500 J. per Ann. on Iſſue, A. 
Settlement is made, but deficient. The Husband deviſed all his un- 
ſertled Lands for Payment of Debts. Per Cur, It the Settlement is 
deficient, yer in Regard there is no Covenant in the Articles, nor Men- 
tion of any particular Lands, the ok ate and Infant muſt come in tar 
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306 Executors. 
Satislaction after  Bond-Creditors, whoſe Debts are aſcertained and fix. 
ed, whereas the Demands on the Articles only ſound in Damages, 2 
Vern. 272. pl. 257. Trin. 1692. Whitchurch v. Lady Anne Bainton, 


— — * 


(X. a. 4) What Debts ſhall be paid firſt. 
By ſpecial Direction of Chancery. 


1 JDOND to ſecure 400 J. borrowed was made in Ouadraginta Ti. 
Lris, where the Sum borrowed amounted to Quadringent 120 |, 
of tie 400 l. was paid. Decreed the Bond to ſtand as a good Bond 
of the Penalty of the 400 l. tor the ſecuring the 280 l. due, and that 
this Bond takes Place ot any other Bond on which Judgment has not 

been obtained. Fin, Rep. 413. Hill. 31 Car. 2. Simms v. Barry, 
Chan. Prec. 2. A Freeman of London having three Baſtards by B. confeſſes 4 
E * the Judgment tu B. of 1000 I. deteaſanced for Payment of 500 J. in thre, 
Corres Months after his Death. Decreed that this, being a voluntary Judg- 
. . — O 
for Payment ment, ſhall not prevail againſt Debts by ſimple Contract, nor againit 
of the 500 l. the Widow of the Freeman, but that ſhe muſt have her Share accord. 
ba * 2 ing to the Cuſtom ot the City, without any Regard had to this Judy. 
tween the ment; but bis Debts being paid the Judgment would bind the Legacy- 

three Chil- Part. 2 Vern. 202. pl. 186. Hill 1690. Fairbeard v. Bowers, 


dren, and 


that the Bond was without Conſideration, and being to be paid after A's Death, it was Iooked upon 
as a Legacy. 


Chan. Prec. 3. Where there are legal and equitable Aſſets, ſuch Creditors as will 
190. pl. take their Satis8tzEticn out of the legal Aſlets, ſhall have no Benefit of 


4 8 Pay. the cquitable Aſſets until the other Creditors, who have only a Remedy 


ments (P) out of the equitable Aſſets, have receiv'd thereout an equal Proportion 
pl. 5. and ot their reſpective Demands; Per Wright K. 2 Vern. 435. pl. 399. 


2 Paſch. 1702. Sheppard v. Kent. 


1 


—— — 


(X. a 5) Devaſtavit. What 1s a Devaſtavit. 


If Executor 1. 1 F an Executor /e/ls at great Under-Value the Goods of the Teſta- 


CH e tor, *tis no Devaſtavit ; Per Frowike Ch. J. Kelw. Fr. a. pl. 5. 
fo a benny, Trin. 18 H. 7. Anon. 


all the Sur- 
pluſ 000 ſhall be adjudg'd a Devaſtavit; Per Frowike Ch J. Kelw. 59 — The Plaintift may aver 


the Under-Value, and it ſhall be try'd by Jury; Per Frowike Ch. ] 63. 6. But it is better to 
ſell under the Value than to loſe the whole by a total Forfeiture, as in Caſe of a Leiſe for Years 
which comes to the Executor Subject ro a Condition for Payment of Rent, or of a Sum in Groh, 
and no Profits accrue to him to enable him to pay it. Went Off. Ex. 114. 115. 


2. Adminiftration durante minore ætate of two Intants Executors Was 
granted to another, who poſſeſſed himſelf of tbe Goods of the Teltator to 
the Value of 400 l. and when the Infants Executors came of Age they te- 
leaſed to the Adminiftrator all Demands. Adjudged this was a De- 


vaſtavit, though the Goods never were ia taeir Poſſeſſion, and che 
Releaſe 


Executors. 307 


— 


Releaſe ot the Intants Executors was Aſſets. Godb. 29. pl. 39. 27 
liz C. B. Kitley's Caſe. 
3. Surrender of a Term by Executor which was deviſed by A. ad judg- 
ed a Devaſtavir, yet it ſeems A. may have this as Legacy notwith— 
ſanding this Surrender, Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. 
Ove. 
: If one ſues the Adminiſtrator and gives Notice, yet he may 
confe/s the Ation of another that commences his Suit atter if there is 19 
Fraud ; But it Adminiſtrator is ſued on a Bond, and pays another Debt 
on Bond without Suit, there it he had Notice of the Suit it is a Devaſta- 
vit. The Notice is material. Mo. 678. pl. 926. Trin. 44 Eliz. C. 
B. Scarles's Caſe. 
5. If an Executor pays a Bond made on an uſurious Contract, it is a 
Devaſtavit; Per Hobart. Brownl. 33. Anon. 
6. If Executor pays a Bond made on an uſurious Contract it is a De- Other Cre- 
yvaſtavit in the Executor, and it he be bound to preſent one to a 1 
Church, and he preſents one on a ſimoniacal Contract, the Bond is broken; webe . 


Per Hobert Ch. J. Browal. 33. Anon. vaſtavit ot 
it. Hob. 167, 


J. It Defendant confeſſes that he had more in his Hands at the Time 
of Adminiſtration repeal'd than was ſufficient to pay the Plaintitt's 
Debt, it atter Judgment againſt Detendant the Sheriff can't levy the 
Debt in Detendant's Hands, he may on the Detendant's own thewing 
without any Damage return a Devaſtavit. Brownl. 116. Paſch. 10 
Jac. Morgan v. Sorck. 
8. Executor for a Time waſting the Goods, how the Creditors ſhall 
be relieved after his Time expired. See Hob. 266. pl. 349. Chand- 
ler v, Thompſon. 
9. Submiſfion to Arbitrement being their voluntary Af, altho' the Ar- 
bitrators by their Judgment do l the Debt or Dunage in part, 
or in whole, yet ſhall the Creditors have like Remedy thereupon 
againſt the Executors as if they had releaſed, or, which is more, re- 
ceived the ſame. Went w Off, Ex. 71. 
10. It an Executor of full Age, upon Receipt of all Principal and In- 
tereft due, releaſes a Bond, it is no Devaſtavit, and is Aſſets only tor 
the Money received; for nothing is done but What in good Conſcience 
ought to be done; Per Brampiton Ch. J. and Damport Ch. B. Cro. C. 
491. Mich. 13 Car. in Caſe of Kniveton v. Latham. 
11. Executor is ſued. Tho' he may abate the Action, but does not, 
but ſuffers Judgment againſt him, yer it is no Devaſtavit. Sid. 404. 
Ter Ty iſden J. Hill. 20 & 21 Car. 2. in Caſe ot Parker v. Maſters. 
12. Pay ment ot Debts upon inple Contract is a good Adminittrati- Sty. 54. &c. 
on againſt Fudgments defeaſible upon Performances of Covenants; Ar * . 
ſaid it had been ſo agreed. Allen 40. Hill. 23 Car. B. R. in Caſe parmleſe 


of Eales v. Lambert. ſhall not 
ſtand in the 

Way of Lepacies, but the Legatee by the Civil Law ſhall enter into a Bond to make Reſtitution if 
the Bond ſhould be recovered atterwards ; Agreed per Counſel and Court, except Fenner J. Cro. E. 
667. pl. 14. Hill. 38 Eliz B. R. Nector and Sharp v. Gennet.— 8 C. cited 2 Vern. 101. 

P. Cro. I. 102, in Caſe of Milles v. Sheffield Per OTE J. accordingly in Caſe of a Statute 
to perform Covenants, which it not broken ſhall not prevent the Payment of Debrs for the Incon- 
venience, that tho* the Stature may never be broken, yet the Debts ſhall never be paid, and yer he 
owned he thought the Miſchief would be greater on the other Part; for if the Executors do pay this 
Debt, and the Statute is broken, he ſhall be chargeable atterwards by a Devaſtavit of his own 
proper Goods Goldsb. 142. pl. 57. Hill. 43 Eliz. Woo cock v. Hern. 


13. In a ci Fa, on a Judgment, *cis ſuggeſted that Defendant Bona Perbaps the 


&c. ad valentiam &c. elongavit vendidit, & ina Uſum ſuum pro- pay cage 


prium convertit, & 41/po/u;t ea intent ione quod dicta Executio non 22 Calc have 
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308 Executors. 


not Actu- The Sheriff found that diſpoſuit in Uſum proprium, and Defendan: . 


ally waſted pear'd and traverſed, and tis found by Verdict againſt him, the C 4 
0 


the 8008 . ! ; — i ” U 
of Lenz. will not doubt the Ea Intentione, and fo he has done a Ortious Act 8 


tor, but contriving and endeavouring to detraud the Plaintiff of his D 
have them which amounts to a Devaſtavit. Saund. 307. Mich. 2x © 
In tier. Merchant v. Driver. * 
* ga keep them ſo ſecretly that the Sheriff can't find them to levy th : 

on the m, dn "tis Reaſon 11 Defendant's be charged De Bonis a Debt 
vaſtavit in the Caſe, 2 Saund. 402. pl. 67. Paſch. 24 Car. 2. Blackmore v. Mercer. IS no De. 


ebt, 


15. An Executor in Caſe of a Devaſtavit is in Nature of 2 Truftee «i 
an Eſtate. Chanc, Caſes 304. Mich. 29 Car. 2. in Vanacre's ( 1. 

16 The Penalty of a Bond is but 40. but the Condition js for * 4 / 
The Executor cannot pay it without a Decree, without a . 
to other Creditors ; But the Payment was decreed. 2 Chan, Caſes 4 ha 
Hiil 28 & 29 Car. 2. Sims v. Urry. 25. 

17. Execution againſt the Goods of the Exccutor for a Debt in Jure 

prio is a Devaſtavit nolens volens, 3 Keb. 839 in pl. 1. Hill NT. 

30 Car. 2. cites it as held by Rainsford Ch. J. in the laſt Term | 
Norden's Cale. in 

Fxecutor 18. It is a Devaſtavit to permit Intereft to run in Arrear, and then ſuf. 
ſuffers Judg- fer Fudgment for it, and want of Aſſets to pay it betre the incurcir 
pn foe of it by the Admiaiſtrator ſhall not be intended unleſs it be expreſl; 
d Intereſt pleaded. 2 Lev. 4o. Hill. 23 & 24 Car. 2. B. R. Seaman v. Dee. Y 


and Intere 
ircurred in 


his own Time. This is not pleadable without ſhewing ſpecially Defect of Aſſets to pa this b 
the incurrivg it by the Executor 2 Lev. 40. Seaman v. Dee. The Intereſt Be 3 
Te ſtator's Death is the Executor's proper Debt. Vent. 199. S. C. c 


19. Executor confeſſes Fudgment in Aſſump/it when there is 
Debt upon Bond, he muſt pay both, tor be wind have hoes 
Bond in Bar of the Contract Debr, which not having done, his nor 
having Aſſets to pay both is no Excuſe, 3 Lev. 114, Paſch, 35 Car. 2 
C. B. Britton and Bathurſt. | 3 
; Mad. go. 20. Place waſted recovered againſt an Executor de ſon Tort is a De- 
S, C. and yaſtavit, and if there happen to be a rightſul Executor or Adminiſtra— 
2 tor, he ſhall recover againſt the Executor de ſon Tort, but he cannot 
en in get the Land irom the Reverſioner again. 2 Show. 457. Hill. 1 & 2 
b. R. ac. 2. B. R. City of Norwich v. Joboſon | 
21. Executor of an Obligee takes a Goldſmiths Note, who fails ; it 
is a Devaſtavit; cited as adjudged by Pemberton Ch. J. Vern. n 
Mich. 1687. in Caſe of Barker v. Talcot and Shaw. * 
Freem. Rep. 22 An Adminiſtrator brought Trover for Goods, and recovered. and 
447 p,199. takes Part in Hand, and accepts a Covenant for Sati faction of the Rehidue; 
Court aid and the Debtor afterwards failed, It was adjudged in C. B. to be a De- 
this was tan- Vaſtavit in the Adminiſtrator, and the Judgment was afterwards con. 
ta mount ro firmed upon a Writ of Error in the Houſe of Lords. Vern 474. Mich, 


a Sale ot 1685. cites the Caſe of Norden v. Levett. 


Goods. in 
which Caſe the Adminiſtrator ſhall be charged though he never receive the Money. Adjornatur, — 


2 Lev. 189. S. C. held ar firſt to be no Devaſtavit, but Sir Tho. Jones contra & adjornatur ; but 
after in the next Term all the Juſtices agreed that it was a Diſpoſal by him, and adjudg'd for the 
Plaintiff. ——2 Jo. 88 S. C. adjudg'd a Devaſtavit,—— 8. C. cited by Holt Ch. J. 6 Mod, 94. in 


Caſe of Jenkins v. Plume. 


For it bythe 23. Submiſſion to an noe oy an Executor is a Devaſtavit. 12 Mod, 


Award the 1 1. Per Cur. Mich. 3 W. & 
Debtors or : : p 
Wrong · doers be diſcharged without makeing full Recompence, he muſt anſwer the reſt of the Value 


to the other Creditors, becauſe his Subaiſhon was his voluntary Act. Went. Off. Ex. 159. 


24. Executor 


Executors. 


arn_ 


24. Executor /oſes a Bond due 70 Teſtator. The Court inclin'd to 
charge Defendant with the Debt, but for the preſent directed only that 
Detendant proſecute with effect a Suit brought by him againſt the 
Obligor, in order to recover the Money on the lott Bond, and reſpited 

adgment in the mean Time. 2 Vern. 299. Trin. 1693. Goodtellow 
v. Burchet. 

25. A Recovery by Baron of a Feme Executrix amounts to a Devaſta- 
vit at Law Pro tanto, ſo as to charge both Husband and Wite in their 
own Right. Per Holt Ch. J. But per Rookby |. it is direct Aſſets at 
Law. Carch. 463. Mich. 10 W. 3. B. R. Yard v. Ellard. 

26. It Inteſtate after the Actinn brought had died within the fix Tears, 
ſo as the Adminittrator had convenient Time to bring the Action within 
the ſix Years, and that he does not do, but brings the Action after the 
fix Years, that will not help him; So mot bringing the Action within 
the fix Years would be a Devaſiavit Per Holt Ch. J. 12 Mod. 573. 
Mich. 13 W. 3. in Caſe of Hayward v. Kinſey. 

27. Executor appoints another to receive a Debt of Teflator*'s, who will 
act repay ; it is a Devaſtavit. 6 Mod. 93. Hill. 2 Ann. B. R. in Caſe 
ot Jenkins v. Plume. 

28. A Term affigned by an Executor in Truſt to attend the Inheritance, 
ſhall in Equity follow all the Eſtates created out ot it, and all Incum- 
brances ſubſiſting upon it; but the Term being by this Means become 
not Aflers at Law, the Executor who aſſigned the ſame is liable to the 
Creditors as tor a Devaſtavit. Per Ld. Chancellor. 3 Wms's Rep. 339. 
Mich. 1734. in Cate ot Charlton v. Low. 


— 


Devaſtavit. 
(X. a. 6) Who ſhall have the Action. 


I, Is Creditor by Statute 1007. and B. C. and D. by Bond 1001. 

e and the Aſſets in the Executor's Hands are only 1001. 
Executor pays the 100 J. to D. this is a Devaſtavit only as to A, and he 
is not liable to B. or C. Went. Off Ex. 163. 

2. But if he had only paid a Legacy or Debt by Contract leaving no- 
thing to ſatisfy the Debts by Specialty, then he had been equally liable 
to each of the other Creditors, viz. to him who could firit recover, or 
by the voluntary Act ot the Executor could obtain Payment, who 
muſt be preferr'd if the Sum would reach no farther, and there being 
no Creditor by Record. Went. Off. Ex. 163. 


pO 


(X. a. 7) Liable. Who. 


I. | iy this Caſe it was holden by all the Barons clearly, that the Ex- 
ecutor of an Executor ſhould not be charged with a Devaſtavit 
made by the Executor of the firſt Teſtator, no not in the Caſe ot the King, 
becauſe it is a Perſonal Wrong only. 3 Le. 241. pl. 334. Mich. 32 
Eliz. in the Exchequer, Sir Brian 'Tucke's Caſe. 
2. It D. were indebred to A. 1001. and A. his Executor took 'a new 
Bond of him, or another tor it, giving up the old Bond, now it is become 
his own Debt, and 1o ſhall ſtand iu his Executor. Went. Off. Ex. 
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310 Executors. 


3. Executor of an Executor is liable to make good the Quantum «x 
the Devaſtavit to the Creditors it he has A ſlets from the firit Executor 
Chan. Caſes 257. Hill. 26 & 27 Car. z. Chamberlain v. Chamberlain 

4. Feme Covert cannot walte during Coverture, though the Devaf,. 
vit of the Baron ſhall charge her if ſhe ſurvives. 2 Lev. 145. Trin. 27 
Car. 2. B. R. adjudged in Caſe of Horſey v. Daniel, 

5. Twiſden put this Caſe. A. has * Debts owing by Bond 
and dies, and makes B. his Executor, who delivers up theſe Bonds, and 
takes Bond in his own Name and dies Inteſtate. The Queſtion is, how 
the Creditors of A. ſhall recover theſe Debts, there being no other AC. 
ſets ot the Adminiſtrator de Bonis non of A. or the Executor of B, 
It ſeems there is no Way but by a ſpecial Action of the Caſe again 
the Executor of B. for the altering of the Bonds is no Devaltavir 
Freem. Rep. 284. Trin. 1674. in Miller's Caſe. | 

6. So tar as the Perſonal Eitate of the firit Teſtator, which is come 
to the Hands of the ſecond Executor, will go, the ſecond Execute 
ſhall antwer. 2 Chan. Caſes 217, Paſch. 28 Car. 2. Price v. Morgan, 
Freem Rep, », Note per Hale, Debt doth nor lie againſt the Executor of an Ex. 
392 pl yd. ecutor upon a Surmiſe of a Devaſtavit by the firſt Executor; for iſt. it 
oor Cn, is a Perſonal Tort, for which his Lxecutor cannot be charged. 241, 
that it will It is ſuch an Action of Debt as would have admitted Wager of Lay. 
not lie, be- and theretore lies not againſt the Executor. Vent. 292. Hill. 27 & 25 


2 n Car. 2. B. R. in Caſe of Brown v. Collins. 
0 
a Perſonal Tort of the firft Executor which dies cum Perſona. 


8, Debt was brought again A. Executor of B. Executor of C. who 
pleaded that he had not of the Goods of C. in his Hands. To which 
the Plaintiff replied, that B. had waſted the Goods of C. to the Value f 
the Debt demanded. Upon which Iſſue was joined and found tor the 
Plaintiff, and he had Faudgment to recover de Bonis B. in the Hands if 
A. But that Judgment was reverſed. Vent. 292. Hill. 27 & 28 Car. 2. 
B. R. in Caſe ot Brown v. Collins. | 
9. It was ſaid by Finch, that though an Executor of an Executir 
ſhould not be charged at Law tor a Devaſtavit by the firſt Executor, 
yet in Equity here he ſhould be charged. Freem. Rep. 313. pl. 36, 
Mich. 1675. in Canc. Anon, 
Altered 10. Executor of an Executor is liable in Equity, though not at Lay 
by Stat. for a Devaſtavit by the firſt Executor. Chan. Cates 303. Mich, 29 


zo Car. 3. : 
cap. 7 as Car. 2. Vanacre's Caſe, 


to the Law, 
which ſce infra. 


11. 30 Car. 2. cap. J. S.2, It is enafted, that Executors or Admi- 
niftrators of any Perſon or Perſons, who as Executor or Executors of their 
own Wrong, or Adminiſtrators, ſhall waſte or convert Goods Cc. to their 
own Uſe, ſhall be chargeable in the ſame Manner as their Teflator or Inteſtate 
would have veen 1 

> Mod. go. 12 Executor de ſon Tort is liable. 2 Show. 457. Hill. 1 & 2 Jac, 2. 


ad- B. R. Norwich City v. Johnſon. 
judged. 
Comb 7. 8. C. and Judgment in C. B. affirmed in B. R. 


13. Though an Infant at 1) may adminiſter, yet he cannot commit 
a Devaſtavit until 21. Vern, 328. in pl. 323. Paſch, 1685. in Caſe ol 
Whitmore v. Weld. 

14 By 485 V. M. cap. 24. S.12. The At of 30 Car. 2. is 
made perpetual, and foraſmuch as it had been a Doubt, whether that Af 
extended to Executors or Adminiſtrators of any Executor or 3 Ug 

io hi, 
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Fxecutors, 2 


Felt, who for want of Privity were not before anſwerable, nor could be 
ſued for Debts due by the firſt Teſtator or Inteſtate, notwithflanding ſuch 
Executors or Adminiſtrators had waſted the Eftate of the firſt Teſtator; it 
is enacted, that Executors or Adminiſtrators of ſuch Executors or Admi- 
nifirators of Right who ſhall waſte Sc. Hall be chargeable in the ſame 
Manner as their Teſtator or Inteſtate ſhould or might have been. 


* 


(Xa. 8) Proceedings and Pleadings in De- 
vaſtavit. 
. Man recovered againſt Executors, and Fieri Facias iſſued, and 


the Sheriff returned Quod Devaitaverunt &c. and Seire Factas 
iſud to ſay why Execution (ould not be made de Bonis proprits, and it 
was quod cum &c. recuperatler &c and the Writ did not make Men- 
tion if the Recovery was by Verdict, Default or otherwiſe, nor in what Ac- 
non the Judgment was, and yet the Writ awarded good. Br. Scire 
Facias, pl. 191. cites 19 H 6. 49. | 
2, R. brought Debt againſt A. as Executor, and upon Plene Admi- 
1iſtravit, and Iſſue upon that Aſſets ate found, and judgment tor the 
Plaintitt, and upon a Tat Execution was awarded to the Sheriff in 
another County than where the Trial was, that Sheriff may return a 
Nihil, and is not eſtopped by the Verdict and judgment; Otherwiſe 
it is of the Sheriff of that County where the Action was brought, for 
he cannot return a Nihil &c but he ought to return a Devaſtavit. Noy 
69. Robbins's Caſe, cites 9 H.6 9. 
3. It Judgment be given againſt an Executor on Demurrer, and Ex- The Court 
ecution be awarded, the Sheriff cannot return Nulla habet Bona Teſ- arve wand 
i , 3 : : er him make 
tatoris, but is to return a Devaltavir, as it it had been found againtt ,,.., gene- 
the Executor by Verdict ; For per Cur. he has charged himſelf by ral dcturp, 
his own Plea, Cro. E. 102. pl. 9. Trin. 30 Eliz. B. R. Stubbs v. but enforced 


Right wiſe. him upon 
. F good Ad- 
viſement, either to levy the Debt or return a Devaſtavit Went. Off. Ex 167. cites Marg. D. 185. 


Wood ard v. Chicheſter. — Hut afterwards, pag. 169. he takes this Difference, that it the A. 
ſets be found to be in the County where the Trial is, the Sherift of that County cannot return Nulla 
Bona, without adding that the Executor had waſted ; But if there be no Verdict at all touching Al- 
fers, the Judgment being on Demurrer, Confeſſion, Nihil dicit, &c. there he may return Nulla 
Bona Teftatoris without returning any waſting; And fo where Verdict finds Aſſets generally, not 
finding in what Place they are, or expreſsly in another County. | 


4. Sheriff of the County where the Writ is brought ought to return 
Devaſtavit &c. and thereupon the Plaintiff ſhall have Proceſs in another 
County ; But a further Queſtion was, It a Sci. Fa. upon Tiſlatum ſhall 
iſſue into another County before the Sheriff of the County where 
the Writ was brought had returned a Devaſtavit? For ſome conceiv- 
ed that Devaſtavit where the W rit was brought oughr firſt to be return- 
ed, and then upon a Teſtatum Proceſs thould iſſue into any County in 
England. Others conceived that ſo it might, though no Devaſtavit 
was returned on a Teſtatum. 2 Le. 57. pl. go. Trin. 31 Eliz. in the 
Exchequer. Noon's Caſe. FE: 

5. ct. Fa. againit an Executor why the Plaintiff ſhould not have 
Execution de Bonis propriis is not to be awarded on the Surmiſe of the 
Party upon a Devattation, nor in any Caſe where the Judgment is de 
Bonis Teſtatoris, uuleſs it be upon Return of the Sheriff where he re- 
turno 
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turns a Devaſtavit. Cro. E. 530. pl. 61. Mich. 38 & 39 Eliz. ( B 
Aldworth v. Peel. py 

4. The Defendant is not concluded by the Inquiſition and R,,, 
of the Sheriff but that he well may traverſe it. For otherwiſe he ſhould 
be without Remedy. Cro. E 860. Gibſon v. Brook. | 

5. In Caſe of a Devaſtavit by one Executor, Fudgment ſhall be genera! 
againſt all tor the Principal De Bonis Teſtatoris & 11 non, de Bonis gf 
him only againſt whom the Devaſtavit is return'd. D. 210. Marg 
pl. 23. cites Mitford's Caſe. 

6 Where Verdid? paſſes againſt the Plaintiff no Devaſtavit can come 
in Queſtion; For no judgment being for the Plaintiff no Writ ot 
Execution can Iſſue. Went. Off. Ex. 164. 

1. And therefcre it upon the Iſſue of fully adminiſtred it appears that 
there was a Devaſtavit which cauſed Aſſets to tail, then the Zury uu 
find that Defendant has Aſſets and not find a Devaſtavit ; For finding 4 
Waſte, viz. a Surrender of a Leaſe for Years held by Teſtator. i: 
was held void and nugatory, and the Court ſaid it muſt come in by the 
Sheriff*s Return, viz. upon the Fieri Facias ; So Aſſets being found 

udgment is given lor the Plaintiff ro recover his Debt to be levied of 
theſe Aſſets. Went. Off. Ex. 164, 165. cites the Caſe of Hanktorq 
v. Mittord. 

8. In Hire Facias againſt an Executor upon a Devaſtavit returned: 
he pleaded that he had no Aſſets at the Time of the iſſuing of the Stir, 
Kacias abſque hoc that he had waſted &c. And this was adjudged to be 
an ill Traverſe; tor his having waſted is bur Inducement; and the 
Subſtance is, Whether or no he had Aſſets at the Time of the firſt 
Action brought. Hardr. 70. pl. 6. Trin. 1656. in Scacc. The Pro- 
tector v. Holt cites Mich. 22 Car. B. R. Ld. Roberts v. Luxton. 

9. An Action of Debt lies not on a Devaſtavit unleſs there be a 
Judgment too. Cart. 2. Mich. 16 Car. 2. C. B. Burrel v. Rich- 
mond. 

10. In a Judgment againſt an Executor a Fieri Facias iſſued out to 
the Sheriff, with a Scire Fieri Inquiry, and a Devaſtavit was found 
according to the common Courſe, the Return whereof was, OH di 
verſa bona que fuerunt Teſtatoris Cc. habuit que elongavit & in uſum 
ſuum proprium convertit ; It was objected againit this Return, That it 
was not ſaid Devaſtavit, for in ſome Caſes an Executor may jultly 
convert the Goods to his own Uſe, Hale ſaid, Anciently when the 
Sheriff returned a Devaſtavit, which was not found by any Inquilition, 
and to which there was no Anſwer, it was neceſſary to inſert the Ward 
Devaflavit, but otherwiſe in a Return upon this ſpecial Writ ; For 
it the Cale be, that he hath nor waſted the Goods, but only eloigned 
them ſo as the Sheriff cannot come at them, the Execator is charge- 
able upon the Writ De bonis Propriis, and this Return anſwers the 
Writ. Vent. 221. Trin. 24 Car. 2. B. R. Blackamore v. Mercer. 

Keb 198, 11. In a Scire Facias with Enquiry of Aſſets and Waſte found and 
pl 45. 8. C. return'd, to which the Defendant pleads a former Judgment ultra 
adjudg'd quod &c. fo Plene Adminittravit, to which the Plaintiff demurr'd, 
> wer? eſpecially becauſe the Waſte is not traverſed, which is the Point ot the 
_ Inquiſition; Per Cur. it ought to be traverſed albeit on a Scite 
Facias on a Judgment Plene Adminiſtravit be a good Plea without tra- 
verſe of the ſuppoſed Waſte in the Count; but here the Waſte being 
returned it is otherwiſe, Sed adjornatur. 3 Keb. 187, 188. pl. 45 

'Trin. 25 Car. 2. B. R. Bold v. Rice. 

12. It Feme Executrix ſurvives her Baron ſhe ſhall be charged for 
Waſte committed by the Baron, but not for the Coſts recover'd agaioſt 
the Baron De Bonis Propriis. 2 Lev. 161. Hill. 27 & 28 Car, 2. B. R. 
Horſey v. Daniel, 
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13. In a Devaſtavit an Inventory though not exhibited by the Party 
Detendant, but by Commiſſioners on a Commiſſion out of the Spiritual 
Court &c. was allowed tor Evidence, and it Detendant do not, or will 
not exhibit an Inventory, it thall be taken pro Confeſſo that he has Aſ- 
ſets; Per Pemberton Ch. J. 2 Show. 163. pl. 152. Trin. 33 Car. 2. 
B. R. Anon. 

14 On a ſpecial Iſſue after Verdict it was held ill for Detendant to 
ſay, Non Devaſtavit ad Valorem as the Plaintiſf had alledg'd, becauſe 
he did not lay, Nec aliquam inde parcel'; For it Part were walted the 
plaintiff ſhall recover ſo much, as well as on a Plene Adminuiſtravit 
it Allets be tound to Part ot the Debt. 2 Show. 447. pl. 414. Mich. 

1 Jac. 2. B. R. Blanch v. Gabard. 

15 Debt on Bond againſt an Adminiſtrator who waſtes Goods and 
dies Inteſtate, /caving Goods worth 5001. and Debts of his own of that 
Value; A Scire Facias is brought on the New Statute againſt his Admi-- 
niſtrator, and he p/eads Payment of the Fol. for ſimple Contract Debts 
of the waſhing Adminiſtrator and held good; For the Waſting is the 
Charge, and that is ot no higher Nature, and by that Statute he is to 
be in the fame Cafe with his Inteſt te, and he might have paid his own 
Debts with it. 2 Show. 485. pl. 447. Mich. 2 Jac. 2. B. R. Britton 
v. Buckworth. 

16. An Adminiſtrator ſhall not be compelled to find ſpecial Bail up- Cirth 264, 
on a bare Suggeſtion of a Devaſtavit; But in Debt upon a Judgment Puprat v. 
where a Devaſtavit is actually returned by the Sheriff, he 1hall. K ox el 
Cumb. 206. Paſch. 5 W. & NI. Dubiay v. Sag 


accord- 
ingly. 

17. . a Writ awarded to the Sheriff upon a Dev aſtavit ſuggeſt- Skinn. 571. 
ed againſt two Hxecuturs to inquire of a waſting by both; The Sheritt pl. 1 5 
returned a Devaſtavit as to one, but ſaid nothing as to the other; This 338 
being aſſigned tor Error after ſudgment upon a Verdict was held to be that the 
aided by the Verdict, being but an inſufficient Return, or a Miſ-return Return was 
by Reaſon of the Omron ; Bur it would have been otherwiſe it 20 19% — 
Return at all had been made. 1 Salk. 363. pl. 1, Palch. 5 W. & XI. og hw 
in B. R. Brook v. Ellis, — 


remembred 
by Holt Ch. 
J. Ld. Raym. Rep. 326. 
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18. If Executor ſuffers Judgment by Default to go againit him, ir is 
2 Confeſſion ot Aſſets, and the Sheriff may on Fi. Fa. return a Leval- 
tavit, 12 Mod, 411. Trin. 12 W. 3. Rook v. Sheriff of Salisbury. 


— . 


Judgment. 


(Y. a.) In what Caſes the Judgment thall be de Bonis 
Teſtatoris fi &c. Si non de Bonis Propriis. 


Damages. 


1. IF a Yan recovers a certain Thing as Aa Certatu Debt, or cc. Debt ag. inſt 
and over this Damages for the Oetinue or otherwile, there wee 

the Judgment ſhall be for the Oamages de Bonis Teſtatoris fi #c. Naa ot 

ſi non de Bonis proprus. 8 Rep. 134. Ma. Shrplcy's Caſe. 34 0. their Teſta- 


6. 23. b. 21 0. 6. 1. . . tor who 
5 b 9 33 U 8. '24 pleaded Non 
eſt Factum and found againſt them, and Judgment was by the Record that the Plaintift recover of 


1 | 4 L the 
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the Goods of the Deceaſed if he has. But the Book at large is reported further in theſe Word 

ard it he has not, then de Bonis Propriis ; but theſe Words are not in the Record, which 1 
was notified by Fitzherbert and others Anno 23 H. 8. and commanded to amend the Book, for i 
is contrary to the Record, and ſo miſreported. Br. Executor pl. 22. cites 34 H. 6. 22, 23. g 


Fitzh. Judgmt. pl. 40. cites S. C. 


2. Tf a Man recovers Damages in a Detinue againſt an Execu⸗ 
for for a Derinue after the Death of the Teſtator, the Judgment ſhall 
be for N de Bonis Teſtatoris fi æc. St non xc, Con. 
tra, I . 29. U. 

3. Ita Man recovers agatnſt an Executor in an Action where 
his Recovery ſhall be all in Damages, there the Judgment ſhall be 
de Bonis Teſtatoris tantum. | 

4. As if a Man recover in a Quatre Impedit againſt an Executor, 
where he makes Title in Right of the Teſtator by force of g 
torged Grant made to the Teſtator, the Judgment ſhall be de Bonis 
Teſtatoris tantum, for here all is to be recovered in Damages; (it 
ſeems the fir Months ought to be paſſed) 34 Þ. 6. 23. b. 

5. Tn Debt againit three Executors, 1t two are outlawed, and the 
Third pleads fully adminiſtred and Aſſets found, the Judgments 
ſhall be agaioft all for the Debt de Bonis Teſtatoris, and for the 
Coſts againit him only that pleaded. M. 7. Ja. B. adjudged per 
Cur. upon Advice, £artir:dges Caſe. | 

6. Debt againſt two as Executors, who pleaded that the Teftator die] 
inteſtate, and the Admiftration was committed to F. NM. and they as Ser. 
vants to F. N. jold the Goods, and render d to him an Account abſque hoc, 
that they adminiſtred in other Manner, and becauſe they did not ſay that he 
who committed the Adminiſtration was not Ordinary of that Place, theretore 
no Plea per Judicium, and Judgment was ot the Debt and Coſts of 
the Goods ot the Deceaſed ; and the ſame Law it they had confeſſed 
the Action; But it they had pleaded a talſe Plea, as Plene Adminſtra. 
vit &c. which had been found againſt them, then the Judgment of the 
Debt ſhall be of the Goods of the Deceaſed, and of the Coſts and 
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; Damages de Bonis Propriis. Br. Executor pl. 164. cites 31 H. 6. 14. 
1 ; J. Debt againſt three Executors, the one appear d and pleaded Plent 
Ju . Admiftravit, and the other made Default, and the Third pleaded Ne un- 


.C by Pri. ques Executor &c. the Fudgment ſhall be againſt the Executor who pleaded 
ſor, Danby, plene Adminiſtravit, and againſt him who made Default of the Gooas if 
and Moyle. %% Deceaſed. Br. Executor pl. 18, cites 33 H. 6. 23 & 24. 

Fitzh. 8. If the Pha paſſes for the Plaintiff againſt the firſt who pleaded &c. 
Judgment and againſt him who pleaded ne unques Executor, or non eft fact um, or other 
1 cues Plea which bars the Plaintiff for ever, Judgment ſhall be of the Goods 
| of the Deceaſed if be has, and if not de Bonis Propriis. Ibid, 
Fitzh. 9. And 18 H. 6. The Judgment was of the (zoods of the Deceaſed, 
Judgmt. pl. of the Debt and Damages it they have, and if not, the Damages of their 
— proper Goods where they confeſſed the Action. Ibid. 
10. And 28 H. 6. The Judgment was of the Goods of the Deceaſed, 
and uo Fudgment ſpecial againſt him who confeſſed. Ibid. 
11. And 18 H. 6. The Sheriff returned upon a Fieri Facias, that the 
Executors converted the Goods in uſos ſuos Proprios, by which he had Heri 
4 Facias de Bonis Propriis of the Debt and Damages, and atier a Capias & 
EE Exigent. Ibid, SI 
'| | 12. And 9 H. 6. One pleaded that he bad an Executor and found 
againſt him, and the Opinion was that Judgment thall be of the God. 
of the Deceaſed. Ibid. . 
Tf Executor 13. It was agreed that of ſuch Things which go in Bar for ever, and of 
leads a falſe qyþijch the Fxecueor may have perfect Notice, there it ſuch Plea be found 
eleaſe againſt them, Judgment ſhall be given 4 the Goo, of the Deceaſed if he 


Sms bas, and if not, de bonis Propriis. Br. Executor pl. 22, cites 34 H. 6. 
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14. As if they pleaded a Releaſe made to themſelves, or an Acquit- unquis Exe- 
tance, or the like, or ne unques Execntor, ne unguis adminiſter as Execu- fu _ 
tor, and It is found againſt them, there the Judgment ſhall be of the him, In hole” 
Goods of the Deceaſed, it &c. and it not, de Bonis Propriis, Ibid, two Caſes 
15. But Contra where they plead a Releaſe or Acquittance made to only Judg- 
their Teſtator, which they found in his Cheſt, or it they deny the Deed of A emp 
their Teftator 3 tor they cannot have perte&t Notice ot it, and therefore Teſtatoris i 
judgment ſhall not be de Bonis Propriis. Ibid. badet ſi non 
16. Ho it they plead Plene Adminiſtravit, & ſo Riens enter mains ; for de honis Pro- 
ir is no Bar for ever, tor Scire Facias lies if they have Aſlets after, Ibid, nf ior e 
17. Alſo where they plead Miſuoſiner, or that there is another Execu- Je 5 wy” 
tor alive not named in the Writ &c. which goes to the Writ, though An Executor 
they may have pertect Notice, yet there Judgment thall be De Bonis by no Ac 
Teſtatoris tantum, and not De Bonis Proprus ; quod nora Diverſity ; fee Plea 


For a good Caſe. Ibid. | 8 de 
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| Bonis Pro- 

ris, but where he pleads the falſe Plea of ne unques Executor, which utterly ouſts him from the 
benefit of the Teſtament. Cro. J 647. pl. 15. Mich. 20 Jac, B. R. Bull v. Wheeler. 8 P. 
Becauſe it is a Falſity in his own Knowledge, and he ought to pay a Fine to the K ing. Co J. 672. 
Mich. 21 Jac. in Caſe of Bridgman v. Lightfoot. 

But it the Pleading ſuch Plea is by Reaſon of finding ſuch Releaſe among the Teſtator's Wri- 
tings, though forged, or never ſealed and delivered by the Plaintiſt as his Deed, or if he pleads 
_ — Teſtator, the Judgment in either of theſe Caſes ſhall not be de Bonis Propriis. Went. 
Off. Ex 184. 

So if Executor denies the Bond or Bill (upon which the Suit was grounded) to be the Teſtator's 
Deed; For in all theſe Caſes the Truth not being known to him, he might honeſtly and reaſonably 
conceive it to be as he did plead. Went. Off Ex. 184, 185. 

But in all theſe Caſes though the Debt ſhall not be adjudged upon the Executor's own Goods, yet 
the Damages ſhall, in all Default of the Teſtator's own Goods to ſatisfy them. Went. Off. Ex. 
185, 186. 

And in theſe Caſes it was not material whether the Judgment paſſed upon Trial or Demurrer. 
Went. Off. Ex. 186. 

Nay, If Defendant Executor pleads no Plea, but confeſſes the Action generally, or be condemn. 
ed by a Non ſum Informatus, the Judgment is the ſame, viz. to recover the Debt out of the Teſ- 
* _ and the Damages out of the Executor's Goods in Default of the Teſtator's. Went. 
Of. Ex. 186. | 


18. Dett againſt three Executors ; at the Diſtreſs two appeared, and 
the Third made Default, and the Second confeſſed the Action, upon which 
Judgment was againſt all of the Goods 7 the Deceaſed, and before Executi- 
on the Plaintiff made his Executor, and died, who brought Scire Facias 
again the Three, and the two who confeſſed made Default, and he who 
| firſt made Default appear d and pleaded Ne unques Executor, Ne ungues 
| Adminifter as Executor, and found againſt him, and Judgment wag 
given of the Goods of the Deceaſed againſt them who made Default, 
and the Plaintiff pray'd Execution of the Goods of the Deceaſed againſt him, 
who pleaded Ne unques Executor if be has &c. and if not, De Bonis Pro- 
priis ; and ſo a Man ſhall have two Judgments for one Debt; but he 
ſhall have but one Execution; For it he has Execution againſt the two 
&c, then the Third by this is diſcharged, and therefore Judgment 
was enter'd as the Plaintiff had prayed, quod nota. Br. Executor, 
pl. 81. cites 14 H. J. 28, 29. and 15 H. 9. 8. | 
19. Where Executors plead Plene Adminiſtravit, and it is Joune that S P Per 
they have ſome in their Hands, but not Aſſets, they ſhall not be charged ay on i 
but of that which they have of the Goods of the Deceaſed. Contra 87 Po ” 
where they plead, Ne unques Executor &c. For there they ſhall be enter mains, 
charged De Bonis Propriis, it they have not De Bonis Teſtatoris. pl. 5. cites 
Br, Executors, pl. 105. cites 9 H. J. 15. 8. C. 
20. Judgment againſt an Executor, to recover de Bonis Teſtatoris; 
The Sheriff returned that the Executor had nulla Bona Teſtatoris, Per 
Curiam a Scire Facias ſhall not be awarded de Bonis Prepriis upon a 
Surmiſe of the Plaintiff of a Devaſtavit, nor in any Caſe where the 
Judgmear 
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judgment is de Bonis Teſtatoris unleſs it be upon the Return of the She. 
ri where he returns a Devaſiavit, Cro. E. 530. pl. 61. Mich. 38 
& xg Eliz. C. B. Aldworth v. Peel. Ds 

21. In Debt againſt an Executor the Plaintiff recovers, and à Fier 
Facias de Bonis Teſtatoris, and upon that the Sheriff returns, that 2% 
Defendant had not any Goods of the Teftator's tempore Judicu, nor after 
The Plaintiff comes to the Court, and ſurmiſſes the Defendant had u fed 
the Gocds, and prays a Writ to the Sheriff to inquire. But after the yer 
Matter being moved at the Court, by the Court a Superſedeas 5; 
granted, for it was out cf the Court and without Precedent, [ultice Wil. 
tiams being only ot the Contrary, and cites the 9 H 6. 5% that he 
may have a ſpecial Writ, and alſo the Caſe between Haworth and 
Feele. Noy. 11. Hill. 2 Jac. B. R. Brook v. Smith. 
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(Z. a) By what Names Actions lie againſt Executor,, 
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1 CT JO does not lie againſt Executor and Executor of 
tor, pl. 99. Executor, tot this is repugnant, For Survivor ſhall have 
OY at all; But if the Executor ot the Executor adminiſters with the © 


JR . ther 
kr. Lein. Action lies againſt both by Name ot Executor. 39 D. 6. 45. b. 46. 
E Ackti- 

4 1 82. cites S. C-—Fitzh, Executors, pl. 29. cites S. C. 
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though he binds him his Heirs and Aſſigns to Warranty. Br. Execy. 
tor, pl. 154. cites 3 E 2. and Fitzh. Voucher, 212 | 

3 T. Bithop ot E. brought Wric of Debt againſt R. M. Executor 
of the Teſtament of J. Archbiſhop ot C. Admiaiſtrator of S. late 
Biſhop of E. Quzre, It Debt lies again/t Executor of Adminiſtratir; 
but w here ſeveral are Executors, and ſome Adminitter, and ſome not 
Debt lies againſt thoſe who adminiſter well enough. Br. Executor 
pl. 83 cites 24 E 3. 


3. 54. | 
it Adminifirator of Aſſignee of a Term generally in his 
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4. Covenant again 


own Name upon a Covenant in the original Demiſe to Repair, and a 
Breach in his Time; And agreed firſt, That this Covenant ran with 
the Land, and bound the Poſſeſſor without the Word Aſſigns. cites 5 Co. 15, 
and Dean and Chapter of Windſor's Cate, Mo. 339, 1 Cro. 229, fo. 
245. And he ſhall not ſay, I ſhall not be charged tor my own Wrong 
tor «want of Aſſets ; for it is his own Ad 10 adminiſter, and he is pre- 
ſumed to have known the Covenant annexed to the Leales, as well as 
Executors under Pain of Devaſtavir, are obliged to take Notice of 
their Teſtator's Debts by Bonds, and give Preference ot Payment to 
them; and he might have diſcharged himſelf by aſſig ning over before 
Breach ; and by the ſame Reaſon that he thould be charged for the 
'' Rent de Bonis Propriis, ſo he ought here tor the Damages, and 


| Judgment for the Plaintiff Niſi &c. 12 Mod. 371. Paſch. 12 W. 3. 
$ Keeiing v. Morrice. 


\ Salk: 206. , I Action was brought againſt one as Adminiſtrator, who pleaded thi! 
pl. 4. S. C. be was Executor, and upon Demurrer adjudged for the Plaintiff, becaulc 
the Court it was only in Abatement. For the Matter was it he be chargeable or 
held it uo not, and though it was ſaid that this was well pleaded in Bar to ch: 
3 Action as in Robinſon's Caſe 5 Rep. 32. and that upon Evidence up- 
Action is on ne Unques Executor he may give Letters of Adminiſtration 11 
brought Proot, and cited Dyer 3og. this was denied by Holt Ch. J. and 
againſt an Evyres ceteris tacentibus ; and Hold ſaid, that notwithſtanding this he 
Se all be charg'd, but ſaid that it is otherwiſe of Letters ad colligens 
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2. Executor ſhall not be vouched by Grant of a Ward by the Teſt ater, 
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Bona 2 But where one ſues as Executor, the Delendant may Name of 


plead by way of Eftoppel that he was Adminiſtrator &c. Skinn. Ex-cutor, 
365. Mich. 5 W. & M. in B. R. Harding v. Salkeld, and cites _ 
5 REP. 32. | therein, this 
a . ; b 3 Judgment 
may be pleaded in Bar to another Action brought againſt him as Adminiſtrator. Com. 220, 


CC. accordingly by Holt Ch. Jo 


| 12 Mod. 46. 5. C. held accordingly, and that the Caſe in 
Dy. 305 b, 1s not Law. | 


(Z a. 2) Pleadings, Traverſe. Good and neceſſary. 
In what Caſes. 


1, JO\XECUTOR may bring Replevin of an Ox of the Teſtator's, 
taken by theſe Words De bove ſuo capt. quod nota ; For now 
no other can have thereof Property. Br. Property, pl. 51. cites 24 


Eg. 35. 5 
: Par Priſot and Needham a Man ſhall not have Anſwer in Debt by 
Executors or Adminiſtrators in denying the Teſtament or Letters of Ad- 
miniſtration, but hall ſay that the Teſtator did not make the Plaintiff his 
Executor, or that the Adminiſtration was not committed to the Plaintiff. 
Br. Reſponder, pl. 50. cites 6 H. 6. 31. 
3. In Debt againſt Executor it is o Plea that the Teſtator died Inteflate 
unleſs he traverſes the making ot him Executor. Br. Executor, pl. 
126. cites 7 H. 6. 13. 
4. In Debt againſt F. by Name of Executor, and he imparled, he ſhall S. P. by the 
not ſay after that he is Adminiſtrator and not Executor, Judgment belt 3 
ot the Writ. Br. Executor, pl. 24. cites 35 H. 6 35. 36. e 


after this he 
| en a ſhall ſay, 
Ne unques Executor, ne unques Adminiſter as Executor in Bar &c. Br. Eſtoppel, pl. 24. cites 
S. C. 


5. A Man ſhall not have Traverſe to a 7:fament or Letters of Ad- Debt againſt 


miniſtration, as to ſay that the Teſtator did not make this Teſtament, 97 Execuror 


| | | 5 | 
or that the Letters are not the Letters of the Biſhop, or the Teſtament 18 


Was not proved, but he may ſay that the Zeſtator did not make him He- ment that 
cutor, or that the Adminiſtration was not commited to him. Per Needham he was Ad- 
. and Priſot conceſſit. Br. Traverſe per &c. pl. 157. cites 36 * = 
6. 31. to be ſued 
as ſuch, 
and not as Executor; and upon De murrer to this Plea, it was objected that it was ill without a Tra- 
verſe, that he was Executor, or ever adminiſtred as Executor; but adjudged that the Plea was 
without a Traverſe. 5 Mod. 136. Mich 5 W. 3. Bowers v. Cook. — 1 Salk. 297. pl. 8. 
ooler v. Cook. Mich. JW. 3 B. R. in Aſſumpſit 8. P. and ſeems to be S. C and held better 
Without a Traverſe, which would be impertinent; For though the Detendant ſuppoſes an Intermed- 
dling, yet it does not ſuppoſe How or in what Manner, and to deny any Intermeddling as Exe- 
cutor de ſon Tort is to traverſe where is not alleg'd. And per Holt Ch. J. The Difference is be- 
tween ſuing one as Executor (as in this Caſe) for then there needs no Traverſe, and where ole is 
ſued as Adminiſtrator to J. S. for then if the Defendant pleads he is Executor he muſt proceed and 
traverſe, that the ſaid J. S. died Inteſtate, becauſe, unleſs there be a dying Inteſtate, an Action 
cannot be brought againſt an Adminiſtrator, and to plead he was made Executor, is by Implication 
only an anſwer to the dying Inteſtate. Carth. 363. S. C. and the Court held the Plea better with- 
out a Traverſe ; For if the Truth was that the Defendant had adminiſtred in his own Wrong be- 
fore Adminiſtrarion actually granted to him, that Matter ought to come in by way of Replication 
by the other Side.— 12 Mod. 83. 5. C. held accordingly. 


6. Executors get the Charters of their Teſtator, and 7. N. took them. 
The Ex:cutors releaſed to him all Add ions except Attions as Exccutors, and 
4 M after 
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after they brought Action of the taking of the Charter, and the Other 
leaded the Releaſe ; and admitted that it is no Bar. Brook lays the 
Reofon ſeems to be, inaſmuch as they brought this Action by feaſon 
of the Poſſeſſion of the Charters, and not as Executors ; for the 
Charters do not belong to the Executors. Br. Executors, pl, 134, 


cites 39 H. 6. 15, 16. 
7. In Action by Executor the Defendant may ſay that the Tet 


made A. and B. his Executors, abſque hoc that he made the Plaimif 


his Executor; Per Chocke and Catesby; quod non negatur, Br, Ex. 
ecutors, pl. 140. Cites 21 E. 4. 5o. 

8. Adminiſtration is not traverſable. Br. Traverſe per &c. pl. 392. 
(bis) cites Firzh, Variance 19, 

Debt was brought againſt F. S. as Executor, and pending this 
Action J. D. brought Debt againſt him as Adminiſtrator tor a true 
Debt, (whereas in Truth he was Executor) J S. confeffed the latter 
Action, and pleads this Recovery in Bar of che firſt Action; And it 
was reſolved to be no good Plea, iſt, Becauſe the Recovery was had 
againſt him as Adminittrator, and fo is void, altho' this had been only 
a Plea to the Writ, and a Stranger ſhall not falſify that which is on! 
to the Writ. adh, He that firſt ſueth ſhall firſt be ſerved, and the Ex. 
ecutor might have pleaded the firſt Action againit him that brought the 
Second, Cro. E. 41. pl. 5. Trin. 27 Eliz. C. B. Anon. 

10. An Adminiſtrator may declare of Goods taken out of his own Poſſeſi. 
on, tho he never was poſſeſſed of them; tor of tranſitory Things the Law 
caſts upon him a ſufficient Poſſeſſion to maintain an Action poſſeſſory, 
As the Lord betore Seiſin may have a Ravithment of Ward &c. But 
otherwiſe it is it one takes the Goods of the Inteſtate out of his Poſſeſſiun 
before he dies, tor then nothing but a bare Right comes to the Admi- 
niſtrator, Godb, 34. pl. 41. Paſch. 3) Eliz. C. B. per tot. Cur, 
Carter v. Crotts. | 

11. In Trover by an Executor, he declared that he was poſſeſſed of 401. 
in quadam Crumena exiſtent” ut de Bonis ſuis propriis which he lift, and 
the Defendant found and converted it to his own Uſe in Retardationem Exc- 
cutionis Teftamenti &c. Error was aſſign d that this was Contrariant, the 
Goods being his proper Goods, and yet that they ſhould be converted 
in Retardationem &c, Bur all the Juſtices, præter Fenner, held 
otherwiſe; tor the Executor is poſſeſſed of the Teſtator's Goods ut de 
Bonis ſuis propriis, and may declare ſo, and the Converſion of them 
is in Retardationem Executionis Teſtamenti. Cro, E. 568. pl. 2. 
Trin. 39 Eliz. B. R. Rivers v. Oodskirt. 

12. Error of a Judgment, becauſe the Plaintiff brought Debt as 
Adminiſtration and ſuppoſed the Adminiſtration to be committed to him by 
ſuch a Biſhop, but doth mot ſay Loci illius Ordinarius, nor cui Admin 
zratio pertinet, it was holden no Error, and the Judgment affirmed; 
for in a Declaration it is well enough, but not in a Bar. Cro. E. 838. 
pl. 12. Trin. 43 Eliz. B. R. Chard v. Bird. 

13. It Executor brings an Action of Treſpaſs for taking Goods which 
were the Teſtator's at the Time of his Death, he need act ſer forth that 
they were taken extra Cuſtodiam ſuam ; tor it thall be intended that the 
Goods were in Cuſtodia ſua, becauſe the Poſſeſſion is caſt on him by 
the Death of the Teſtator. Cro. J. 113. pl. 11. Hill. 3 Jac. B. K. 
Adams v. Cheverel. 


Bulſt. 200. 14. Error of a Judgment in Aſſump/it brought as Fxecutor becavle 
S. C. and tho' he ſhews himfelt to be Executor to him to whom the Promile w#s 
— wy made, yet he /aith not Teſtamentum hic in Curia prolatum. This Was 
and Willi- held to be Matter of Subſtance and Error; And the Judgment te 
ams J. cited verſed. Cro. J. 299. pl. 1. Paſch. 10 Jac. B. R. Browning V- 
Ir as adjudg'd Fuller. 

according |y 

in Sir John Savage's Caſe. 


13. Caſe 
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15. Caſe brought upon a Promiſe made 10 the Inteſtate, and in the 
Count omits to ſhew the Adminiſtration, and atter Trial that Fault was 
moved in Arreſt of Judgment ; and the whole Court was of Opinion, 
that he ſhould not have his Judgment, tor it did not appear that he 
was Adminiſtrator, for at the Common Law no Adminittration lay, 


hut the Ordinary ought to have the Goods. Brownl. _" Ws Ys | 138 
Jac, Gope and Ux' v. Lewyn, 


16. A. brought Debt as Executor againſt B. and counts that Teſtator S. C. and 
made his Will, and Plaintiff Executor at D. and died. Plalntiſt pleads &. © 8 
that Teſtator died Inteſtate at S. and Adminiſtration was grante io him f, = 


. . A k 5 udg'd not 
ic. abſque hoc that A. is Executor. Whitlock held this Traverſe nw but 


not good, bur that he vg ht to have traverſed the making the Will ; and it a Fra- 

Coke Ch. J. cited 7 E. 4. that a Traverſe is not neceſlary. Roll ge 9 
f A » . WAS to 

Rep. 395. pl. 18. Trin. 14 Jac. B. K. Parry v. Parry. os te 

; : ſhould be 

quod conftituit eum Executorem, but the Books queſtion whether in ſuch Cafe any Traverſe ought 


to be, and cites 10 H. 6. 26. 9 E. 4. 33. 4 H. 4. 13.— Debt by A. as Adminiſtrator, and 32 |. re- 
covered againſt B. Afrerwards B. being in Execution eſcaped, and then A. as Executor bronght 
Debt on Eſcape, It was held, that if one recover as Adminiſtrator where there is an Executor, the 
Party againſt whom the Recovery is ſhall have Audita Querela, ſuppoſing he had no Right to reco- 
ver, as 2 R. 3. 8. a multo fortiore where it appears by their own ſhewing that there is an Executor, 
he cannot found an Action upon that which he did as Adminiftrator, and tho* one and the fame Per- 
ſon brings this Action as Executor who firſt recovered as Adminiſtrator, and ſo Quaſi a Privity 
therein, which is the principal Doubt of this Caſe, as Doderidge ſaid, (for if he had made a Releaſe he 
might well have barred that Action, or it the Money had been levied he might well have retained it) 
yet becauſe ĩt appears that he ought not to have an Action in this Manner, all the Court held the Re- 
covery was erroneous, and ſo a Judgment in C. B. reverſed Cro. J. 394. pl. 6. Hill. 13 Jac. 
B. R. Slingsby v. Lambert. Godb. 262. pl. 361. Lambert v. Slingsby, S. C. the Queſtion was, 
If he might maintain an Action againſt the Sheriff for the Eſcape as Executor when he was only Ad- 
miniſtrator at the Time? and the Court held that the Action would lie, and that th: ſame Debt 
ſhould be Aſſets in the Execurtor's Hands. Roll Rep 276. pl. 51. 8. C. adjornature. But the 
Reporter ſays, it he heard that the Cate was mov'd again, Coke being preſent, and it was adjudg'4 
that the Action was not maintainable,- 3 Bullt. 112, S. C. Doderidge and Crcke held that the 
Action lay, but Haughton e contra; et adjornatur. The Reporter ſays that he heard the lame was 
ended by Agreement between the Parties. 


17. Debt by an Adminiſtrator for Arrearages of Rent upon a Leaſe made z Tull. 223. 


by the Inteffate and declares that Adminiſtracion was committed by * © 4 


the Archbiſhop, bur did not ſay, profert hic in Curia Literas Adminiſtra- . 
tionis, Reſolved that the not ſhe wing the Letters of Adminiſtration rens nis ca- 
was Matter of Subitance, and ought to be ſhewed by the Plaintiſf ro piat per Bil- 
enable him to his Action, and the Defendant ſhall take Advantage Lam. 
thereof at any Time; and adjudged for the Deſendant. Cro. J. 409. 
pl. 9. Mich. 14 Jac. B. R. Sr. John Cutts v. Bennet. | 

18. In Scire Facias on Fudgment in B. R. by Executor ſhewing T:fla- so to ſay 


tor recovered againſt Sheriff of &. and that Part is unſatisfied. Ihe De. that H. died 
tendant pleaded that Adminiſtration was committed to F. S. not travetſ— Inteſtate | 

ing abſque hoc that the Plaintiff was Executor, and this after Imparl- ui pe Bing 
ance is 11] ; Per Cur. Judgment for the Plaintitf on Demurrer by the hoc chat 8 


Plaintiff, Keb. 38 1. pl. 87. Mich. 14 Car. 2. B. K. Horſeman v. Waters. 3 = a Wil, 
211 Cles 


Pl. Com. Greisbrook v. Fox. 


19. The Aaminiſtratrix of B. brought an Action of Debt azain/? the 
Defendant, as Executrix of R. (r. Upon a Bond executed by him for the 
Payment of 200 l. to B. The Detendant pleaded in Bar that the ſaid R. 
G. died Inteftate, and that Adminiſtration was granted to her, and that 
ſhe ought to be named Adminiſtratrix and not Executrix ; Adjudged in 
B. R. and affirm'd in Error in Cam. Scacc. that this was an ill Plea, 
becauſe the Detendant did not traverſe that ſhe had adminiftred any of the 
rods of the Inteftate before Adiniuiſt ration was granted to her. Luc w. 
889, 891. Trin. 2 Jac. 2. Grey v. Thorogood, 


20. Scire 
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21, Scire Facias by Executors upon a Judgment obtained by the Teſtator. 
And upon a General Demurrer it was inſiſted, that the Practice of 
this Court in Yuch Caſe is, that the Plaintiffs in the Scire Facias ſhould 
inſert this Clauſe, (viz.) Profert in Curia Literas Teſtamentarias &c 
which being omitted, the Writ is not good. To which it was an- 
ſwered, that the Practice is to inſert that Clauſe at the Concluſion 
and not in the Middle of the Writ, and here it is inſerted at the Con. 
cluſion. But the Court held both Forms to be good, and that in C. B. 
this Clauſe is always inſerted in the End. Judgment tor the Plaintiff 
Carth. 69, 70. Mich. 1 W. & M. in B. R. Boſworth v. Ridgley. 
22. Debt by an Adminiſtrator, Deſendant pleaded in Abatement that 
A. mane his Will, which after Adminiſtration granted was proved by the 
KExecutor. Upon which Plaintiff demurred. And the Quettion was, 
It the Plea was good without the Traverſe, abſque hoc that A. died In- 
teſlate ? It was relolved in this Cafe by the Court without any Difi- 
culry, that the Plaintiff ought to have traverſed, abſque hoc that the 
{aid A. died Inteſtate, tor ihe Plea is not a full Confeſſion and Avoidance 
of the Plaintiff's Title without ſuch Traverſe; tor as the Plaintiff alleges 
himfelt ro be Adminiſtrator of A. and the Detendant ſays that A. made 
his Will, which was proved, this is not an abſolute Avoidance ot the 
Plainriti's Title, but only by Argument or Implication, and perhaps 
the Probate was afterwards revoked, or another Will made, ot which 
the Plaintiff ſhall have the Advantage upon the Iſſue tried, and though 
the producing the Will under Probate is concluſive Evidence againit 
the Plaintiff, who cannot prove that there was no ſuch Will, or that 
it was forged, yet it is but Evidence, and there are many Cafes where 
what is ſufficient Evidence to prove a Thing, is not ſufficient to be 
pleaded, As in Trover a Demand and Refuſal is ſufficient Evidence to 
be pleaded. Comyns's Rep. 156, 157. pl. 104. Paſch, ) Ann. Landon 
v. Beſlingham. | 
23. Currency of Accounts prevents the Statute of Limitations. MS, 


Tab. tit. Limitation, cites 28 March 1111, Ormſton v. Hamilton. 


24. In a Scire Fier: Inguiry, it the Executor of A. recovers a Fudgment 
againſt B. as Adminiftratcr of J. S. it need not be expreſsly averred that 
A. is dead. 2 Ld. Raym. Rep. 1395. Trin. 11 Geo. B. R. in Caſe ol 
Mortoort v. Chivers & Ux'. | 

25. Statute of Limitation was pleaded by an Executor, where Teftatir 
had deviſed all his Eſtate, both Real and Perſonal, for Payment of his 
Debts. Ld Chancellor over-ruled the Plea ; But the Houſe of Lords 
ordered it to ſtand tor an Anſwer, with Liberty to except, and ſaved 
the Benefit of the Plea to the Hearing. MS. Tab. cices J Feb. 1727, 
Ld. Strattord v. Blakeway. 


— 


1 —— —— 


(Z. a. 3) Actions by Executor and Pleadings. 
And in what Caſes it muſt be in the Debet 
and Detinet. 


I. EBT againſt Adminiſtrator. The Plaintiff recovered upon Plzn! 

Adminiſtravit pleaded, and brought Debt upon the ſame Recover) 

in. the Debet and Detinet, and therefore took nothing by bis Writ by 
Award. Br. Adminiſtrator, pl. 17. cites 7 H. 4. 10. 11H. 4. 56. 

2. Gugrt 


Executors. 321 
Onere if he had recovered upon Ne unques Executor pleaded, or 
Na the N the Teſtator. Ibid. g ' | þ Sh 
3. And fee 11 H. 6. 7. 36 and 37. where it is againſt two, and the 
Baron and Feme as Executor ; One and the Feme appeared, and the Baron 
yot ; She ſhall nor anſwer, nor in this Caſe ſhall the other be com- 
pelled to anſwer, by Reaſon that the Writ is in the Deber and Deti- 
net, which 1s out ot the Caſe of the Statute, for it cannot be intended 
to charge T1 * Executors or Adminiſtrators by this Form; Per 
irn Ch. ]. id. jt 
* W here Leſſee for Years is in Arrears of his Rent, and makes an 
Executor and dies, it the Executor occupies the Land, he ſhall render the 
Arrears 3 Contra if he waives it and does not occupy z Per Aſcue J. Br, 
Barre, pl. 27. cites 21 H. 6. 24. | 
5. Debt by Executors upor Arrears of Account made by Aſſignment of 
themſelves after the Death of the Teſtator. The Writ was Quos ei 
Detinet, and not Debet, and therefore challenged and much argued ; 
& non al locatur, but the Writ awarded good; For ia every Caſe where 
Execintors are compelled to name themſelves Executors, the Writ ſhall be 
Detinet only, and they cannot declare upon the Arrears of Account, 
which Account is due to their Teſtator, without naming themſelves 
Executors, and therefore the Writ good by Award, Br. Dette, pl. 9. 
cites 20 H. 6. 4. 5 
6. But where the Executors ſel] the Goods, and take the Obligatiau to 
themſelves or Contract, there the Writ ſhall be Debet and Detinet; 
Note the Difference, Ibid. 
n. In Debt againſt Executors for the Debt of the Teſtator, if the Writ 
be in the Debet and Detinet, it is not amendable ; Per Cur, Thel. Dig. 
225. lib, 16. cap. 6. S. 24. cites Mich. 22 E. 4. 21. | 
9. Executor ſhall have Writ of Debt of Arrearages of Annuity due to 
the Teſtator in his Life, and the Writ ſhall be in the Detinet, but the 
Writ of Annuity itſelf is in the Deber, and ſo ſee that Debt lies of An- 
nuity where the Annuity continues, and the ſame Law elſewhere where 
the Annuity is extinct by the Act of the Party himſelf, yet Debt lies 
of Arrearages due before. Br. Executor, pl. 168. cites 2 R. 3. 22. | 
9. Debt by Executors ſhall be in the Detinet only, and not in the * S. P. and 
Debet and Detinet, as well of a Sum which is due after the Death of Teſg therefore he 
yoga; who brings 
zator, as of that which was due in his Time 3 Quod Nota. Br. Execu- Action aß 
tor, pl. 1. cites 19 H. 8. 3. . 


1 „ ä ecutor of 
Arrearages of Rent-Charge due to the Teſtator by the Statute 32 H. 8. the Writ ſhall ſay Detinec, 


Br. Executor, pl. 119. 


10. Debt upon an Eſcape, and declared that the Plaintiſ as Executor Sar. 150. pl. 
fecovered againſt L. and had him in Execution, and the Defendants ſuf= 199. S. C. 
fered him to eſcape, and counted in this Action in the Deber and Derinet ; * by chree 
The Detendants pleaded Nihil debent, and found tor the Plaintiff. Pen 


- * tra Periam 
It was moved in Stay of Judgment, that the Action was nut well brought, Ch. B. the 


for the firſt was in the Detinet, and ſo this Action grounded upon the Re- new Torr 
cord cught to be to purſue it; It was the Opinion of two Jultices contra founded 


Periam, that the Ground of the Action is the Recovery as Executors, d Hebt 
* 


and the wrong is to them in that Right, and therefore the Action is and when 
to be brought in the Detinet only, and ſo it was atterwards adjudged. they recover 
Cro. E. 226, 327. pl. 4. Paſch. 36 Eliz, B. R. Hitchcock v. Skinner for this El- 


| cape, the 
and Lacy 8 Damages 


accordingly, 


ſhall be Aſſets; and Judgment fecovered 


11. In Eſcape by an Executor againſt a Gaoler after a Recovery by Jenk. 500. 
the Executor, the Action ought to be in the Detinet only. Hob. 272. 'y in A 
Lancaſtell v. Sidley, 3 

4 N 12. Executor 
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S. C. cited. 12, Executor got Fudgment againſt his Teſtator's Debtor, and had 
2 * * him in Execution, and Sheriff let him eſcape, In Debt againſt the 
Holman. Sheriff it ought to be in the Detinet only, for though the judgment: 
Chute. was had by the Executor, yet it was for a Debt of his Teſtator's, per 
all the Juſtices and Barons, except Hutton J. who doubted. Cro. 2 
545. pl. 5. Mich. 19 Jac. B. R. Reynell v. Lancaſtle. 
13. And in the ſame Caſe it was held not to be matter of Form 
only, but matter of Subſtance aud not aided by the Statute, as it was re. 
ſolved 5 Rep. 35. in Playter's Caſe, and 36. in Walcor's Caſe, Cro. 


J. 546. ut ſupra. 


14 And it was there further ſaid, that an Executor can never hade an 
Action in the Detinet, but where Teſtator might have had the ſame Action, 
Cro. J. 546, ut ſupra. . 
15. An Executor never ſhall be forced to bring his Action in the 
Detinet, only where he need not name himſelf Executor; it was ſo ſaid 
| Winch. 80. Paſch. 22 Jac. C. B. in Cafe of Holman v. Tuke. 
Hutton . 16. In Debt by an Executor, the Court was onA Leaſe made by him 
_ l gon ſelf by Indenture to J. S. as Executor, naming himſelt Executor in the 
een a Per. Leaſe, and this was of Land delivered to him in Execution by Extent 
(onal Con- upon a Statute made to his Teſtator. The Action was brought in the 
tract anda Bebet and Detinet, and held good; for it is of his own Contra, and 
5:0 90 though he be named as Executor in the Contract, yet the Action is not 
brought by him as Executor. See Winch. 80. Holman v. Tuke. and 
Cro. J. 685. 8. C. Paſch. 22 Jac. C. B. 
17. If Executor is ſued for Rent behind after Teſtator's Death upon » 
Leaſe for Years made to Teſtator, and by him lett to his Executor, 
this ſhall be adjudged and levied de Bonis Propriis, tor ſo much of 
the Profits as the Rent amounted to ſhall be accounted as his own 
Goods, and not his Teſtator's, and therefore he is to be ſued as well in 
the Debet as in the Detinet. Went. Off. Ex. 192. 
18. So it any thing delivered to or detained by Teſtator come to his 
Hands, and Executor ftill detains the ſame after Demand, and be there- 
upon ſued in an Action of Derinue ; for this is own AQ. Went. Off. 
Ex. 192. 
Sty. 128. Debt againſt an Executor on a Leaſe to the Teſtator. Reſolved that 
Oe © © Where part of the Arrears demanded were due in the Time of the Teftatir, 
CO dviſare and part after his Deceaſe, the Action in the Detinet was good tor the 
valt. whole, as well as if all had been due after the Death of the Teſtatot. 
Went. Off. And that after a Verdict, Quod non Detinet, the Land ſhall not be in- 
1 tended of any Value, as as it is well known in theſe Times, in many 
hen his Places Lands have been of no Value, yet the Executor is liable to the 
Aſſets fail, Rent as tar as he has Aſſets; and clearly it he has Aſſets he cannot 
he muſt then waive his Term. Per Roll. All. 76. Trin. 24 Car. B. R. Corniſh v. 


waive the 5 
Poſſeſſion, Cawley ? : 2 
giving Notice to the Reverſioner; yet this he ſays he leaves a Quere, tho' this Opinion is ſuch, 
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20. In Debt againſt an Executor on Leaſe for Tears arrear in his gu 
Time, the Defendant demurred ſpecially becauſe it was in the Debet 
and Detinet, and per Cur. it is good both ways; and Judgment tor 
the Plaintiff, 2 Keb. 188. pl. 24. Trin. 23 Car. 2. Temple v. Foreſt. 

21. In Debt againſt the Detendant Admin/trator as the A/Jignee of . 
aſter Verdict, Simſon excepted in Arreſt of Judgment, that though 
an Action lieth in the Debet and Detinet by reaſon of raking ot Profits, 
yet the Adminiſtrator is not chargeable as Aſſignee, ſed non allocatur, 
this being but the miſ-citling of the Declaration, which being by Bu 
and not by Original, the Adminiſtrator or Executor is quodam modo 
Aſſignee ; and Judgment pro Quer. 2 Keb. $19. pl. 27, Mich, 23 Ci. 
2. B. R. Sewell v. Young, 


22. lt 
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22. It an Executor aſſigus over, he may ſtill be charged for Rent in the 
Detiner it he have Aſſets, but not in the Debet and Detinet, but for the 
Time that he occupies. Freem. Rep. 338. Trin. 1673. Boulton v. Canon. 

23. J. 8. Le for Tears, rendering Rent, affigns and dies, his Exe— 
cutor if he hath Aſſets, may be charged in the Detinet, or in Covenant; it 
there be a Covenant to repair, or nct to affign, the Executor is charge— 
able after Aſſignment, but not de Bonis Propriis. Adjornatur. Freem. 
Rep. 338. in pl. 417. Trin. 1673. in Caſe ot Boulton v. Canon. 

24. An Action of Debt in the Debet and Detinet was brought againſt Vent. 271. 
an Executor of a Leſſee for Years, and he pleads that before the Action b. & * 


brought he had fully adminiſtred, and that his Term was of 70 Value % e 
than the Rent, and that he had offered to ſurrender, Quere, Whether it waived the 
a Rent be ot greater Value than the Land the Executor ſhall be charg- material 


ed in Debet and Detinet? And ir ſeemed he ſhall nor, but ſhall be Bart at his 


* 
221 - =_ = — 
r As 
Dew rap wif . 


charged in the Detinet only, tor there the Judgment will be de Bonis Av 

Teſtatoris only. Freem. Rep. 393, 394. pl. 510. Paſch. 1675, Boul- Rent ex- 

ton v. Canon. ceeded the 
aue 0 


me Land and relied upon the Tender of a Surrender which was nothing to the Purpoſe, Judgment 
was given for the Plainrift. 3 Keb. 493. pl. 38. S. C. & S. P. adjudg'd for the Plaintitt Niſi.— 
Pollexf. 12 5. to 134. Bolton v. Carham. S. C. argued, and Judgment for the Plaintitt, 


25. When a Leſſee for Years dies, and his Executor enters, it is in the 
Election ot the Leſſor to charge him either as Executor in the Detinet 
only, or elſe as be takes the Profits (and is as it were an Aſſignee) in the 
Debet and Detinet ; and it he charges him in the Detinet only, Judg- 
ment ſhall be de Bonis Teſtatoris. Per Hale Ch. J. Freem. Rep. 337. 
pl. 417. Trin. 1673. in B. R. Anon. 
25. Debt was brought in Deber and Detinet againſt an Adminiſtra- 
tor for Rent incurred upon a Term for Years in his own Time, He pleads 
fully adminiftred, The Plaintiff demurs. But it was agreed, that it 
an Executor brings an Action of Debt for Rent upon a Leaſe made by the 
Teftator, it muſt be in the Detinet only; But it an Executor makes a Leaſe 
himſelf, it muſt be in the Deber and Detinet. Freem. Rep. 171. pl. 
183, Trin. 1674. C. B. Sackvill v. Evans. 
26. It was held per Cur. that an Action of Debt upon a Bond would 2 Lev. 209. 
not lie againſt an Executor in the Deber and Detiner upon a bare Suge > & add 


geſtion of a Devaſtavit ; Bur otherwiſe it is of a Fudgment. Freem. Rep. nb uf 
458. pl. 623. Mich. 167). Ent v. Withers. a. 
Bond : but 


if the Action is brought on a Judgment, and counts of a Devaſtavit, it lies well. — — 8. C. cited 
Lev. 147. in Caſe of Corey v. Thinne, that it lies not on Debt on an Obligation, —— 2 Lev, 145. 
S, C. cited by the Name of Eaſt v. Withers as adjudged accordingly, 


27. A. poſſeſſed of a Term for Years makes an Under-Leaſe for Part of 
the Years, reſerving a Rent, and makes his Executor and dies. His 
Executor brings an Action for the Rent in the Debet and Detinet, and 
alter Verdict it was moved in Arreſt of Judgment that it ſhould have 
been in the Deriner, for that the Rent is incident to the Reveriion, 
and that he hath the Reverſion as Executor, and therefore the Action a 
ſhall be intended to be brought as Executor, and ſo ought to be in the 
Detinet; But the Court ſaid, of ſuch Things as lie in manual Occupa- 
%, or whereot manual Occupation hath been had, as Goods &c. rhe 
Executor is not bound to name himſelf Kxecutor, and then it will be 
good in the Deber and Detinet, but for a Choſe in Action it ſhall al- 
ways be in the Detiner, for that till it be recovered it is not Allccs, 
and tor this he ſhall always name himſelf Executor; but a Leafe tor 
Years is Aftets in the Hands of the Executor tor the whole Leaſe at 
frit, theretore he need not name himſelf Executor; but if he doth 

name 
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name himſelf Executor, he muſt then lay Detinet only; Therefore 
1 for the Plaintiff Niſi. Skin. 5. Mich. 33 Car. 2. B. R 


rattle V. RAS.:: 1 
28. Debt againſt the Defendant Adminiſtrator, and declares uon , 


Demiſe to the Inteſtate for 129 J. due in the Life of the Inteſtate jy the 
Detinet, and for 641. in his own Time in the Debet and Detinet. The 
Deſendant demurred ; and adjudged the Action did not lie to charge 
him in the Detinet for Part, and the Debet and Det inet tor the other 
Part, which requires ſeveral Judgments, viz. De Bonis Ppropriis for 
the Arrears in his own Time, and De Bonis Inteſtati for the Arrears 
due before his Death, and the ſevering ot the ſaid Sums in the Decla. 
ration is not ſufficient, but he ought to have ſeyeral Actions. 3 Le. 
pl. 14. Mich. 34 Car. 2. C. B. Salter v. Cobbold. 

Ld. Raym. 29. Whether Debt by Executor for an Eſcape of one in Execution of 4 

Rep. 698. Judgment of the Teſtator in the Debet and Detinet be helped by Verdict 


88 Adjornatur, 12 Mod. 565. Mich. 13 W. 3. in the Caſe of Holden 
ed that it v. Sutton. 


Soba py „the Statute 16 & 1) Car. 2. cap. 8. becauſe it would alter the Nature of the Ac. 


good, nor aided by 


tion, and therefore the Right was not tried; and Judgment ſtayed Niſi &c, 


30. If an Executor has a Term, and the Premiſſes are of leſs 
Value than the Rent reſerved thereon, in an Action brought againit him 
in the Debet and Detinet, he may plead the ſpecial Matter, viz, that 
he has no Afets, and that the Land is of leſs Value than the Rent, and 
demand judgment if he ought not to be charged in the Detinet tan- 
tum. This Holt Ch. J. ſaid was his Opinion, and that Hale was of 
the ſame Opinion, and it was but reaſonable, becauſe an Executor 
could not waive for the Term only; for he muſt renounce the Execy- 
torſhip in toto or not at all. 1 Salk. 297. pl. 6. Paſch. 11 W. z. B. R. 
Billinghurſt v. Speerman. | 

31. Debt was brought in the Debet and Detinet againſt the Deſen- 
dant Hp a Fudgment had againſt him as Adminiſtrator, and ſuggeſts a 
Devaſtavit committed by him. The Defendant pleads that the Plain- 
tiff ſued againſt him as Adminiſtrator and obtained Fudgment, and that 
atterwards, and befose this Action brought, the Adminiſtration commit- 
ted was repealed, and committed to one Law, to whom he paid the Reſidue 
of the Goods of the Inteſtate, having firſt ſatisfied himſelf of 20 J. which 
the Inteſtate owed the Defendant tor Wages. The Court took Ex- 
ception to this Pleading, becauſe the Defendant did not traverſe the De. 
vaſtavit ; tor without Waſte the Defendant could not be charged in 
the Debet and Detinet, and this is the uſual Way of declaring ſince the 
20 Car. 2. and cites Yheatly v. Lane. 1 Sand. 216. 1 Lev. 255. So they 
delired Serjeant Hall to rake Time to conſider of it; for the Giſt ot 
the Action is the Waſte, which you ſhould traverſe ; but if the Fat 
be with you, perhaps we may allow you to amend your Plea upon 
Payment ot Coſts ; therefore you do well to conſider of ic. Holt's 
Rep. 46. 47. pl. 11. Mich. 5 Ann. Bonner v. Underwood. 

32. Debt on a Bond againſt an Executor as Executor mult be in th? 
Detinet taptum. Trin. 11 Ann. B. R. Coppleſtone v. Clowter. 

33. Delt cn Bend given tothe Executors of A. for a Debt by fimple Cuntract 
due to A. Declaration was quod Defendens cognovit fe debere to them 
as Executors of A. Upon Demurrer Exception was, that it ought to hav? 
been in the Detinet tantum, not Debet and Detinet. Sed Cur. contr:, 
for the Executors may ſay, you are indebted to me by Bond, ant 

ou detain it from me, but if Bond were to the Teſtator, they coull 
only ſay that it was detained, Trin. 3 Geo. B. R. 
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(Z, a. 4) In what Caſes he muſt name himſelf 
Executor. 
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1. IF the Ordinary commits th; Adminiſtration to the Execators upon Br. Execu- 
Refuſal by them before that they have adminiſtred, they 1hall be wie a 
impleaded by Names ot Adminiſtrators; Contra it it be atter the Ad- og aan 
miniſtration ; tor then the Retuſal is void. Br, Ordinary, pl. 13. cites 
E. 4 33. 
? 2. It Executors aſſign Auditors, and the Bailiff is found in Arrear- 
ages, and the Executors bring Action of Debt upon the Arrearages of Ac- 
count, they ſhall be named Executors though they aſſign the Auditors 
Per Keble. Br. Executor, pl. 170. cites 2 H. J. 15. and 6 H. 1. 6. 
3. Contra where Executors bring Treſpaſs of Goods of their Teſta tor ta- 
hen ous of their Poſſeſſion, there they need not be named Executors, Ibid. 
4. H in Action ot Detinue brought by them of their own Bailment. 
Ibid. 
5. Or Action of Account againſt their own Bailiff, there they need 
not be named Executors; Note a Dzver/ity ; For in the one Caſe the 
Thing is a Choſe en Action wnich never was in their Poſſeſſion, and in 
the other Caſe it was by reaſon ot their proper Poſſe//jon. Nota bene. 
Ibid, 


— — 


3 


(Z. a. 5) Pleadings in Actions againſt Adminiſtrators. 


Alleging by whom the Adminiſtration was granted. 


-- 


I. EBT againſt Adminiftrators, Iſſue was taken that the Admini- gr. Admini- 
ſtration waas not committed to him by the Ordinary, and held ftrator, vl. 
good Iſſue. Br. Negativa &c. pl. g. cites ) H. 4. 10 16. cites S. C. 
2. Debt againft an Adminiſtrator. The Plaintiff is not hound to count 
that the Adminiſtration was committed to the Defendant by the Ordinary ; 
quod nota ; by which he was compelled to anſwer. Otherwiſe it ſeems 
17 27 the Adminiftrator is Plaintiff. Br. Adminiſtrator pl. 22. cites 
6H. 5, 6. 
3. Debt againſt Adminiftratior, and connted that the Abbot of M. S. P. for 
Ordinary there, committed the Adminiſtration ; Laicon demanded Judg- it be be not 
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ment of the Count, becauſe he did not Shew how the Abbot is Ordinary 2 2 
there ; and non allocatur. Br. Count, pl. 25. cites 35 H. 6. 45. may ſay that 4 


another 1s 
Ordinary there, abſque hoc that the Abbot is Ordinary there, per Moile, As where a Vill extends ex- 


tends into two Dioceſſes &c. Br. Adminiſtrator, pl. 9. cites S. C. 
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4. Adminiſtrator in his Count ought to Skew in what Place the Ad. Br. Count, 
mintſtration cas committed to him; Per Opinionem Curiæ. Contra of ol. **. e- 
Executors; tor a Man may be Executor without making, as de Son 8. © 
tort demeſne. Br. Adminiſtrator, pl. 8. cites 35 H. 6. 31. 

S. In Debt againft Adminiſtrator, It is no Plea that the Adminiftration 
was committed ts him by the Archaeacon, abſque hoc that it was commutted 
70 hum by the Biſhop wit haut ſhewiug how the Arc hdeacon has Power to do 
it, by which he emed how the Archdeacon and his Predeceſſors have had 
this Authority time out of Mind, abſque hoc ut ſupra; Judgment of the 
Writ; and no Plea if he had not taken the alſque bc; quod nota; by 
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which the Plaintiff maintained his Writ that it was committed by TY 
Biſhop. Br. Adminiftrator, pl. 31. cites 37 H. 6. 27, 28. g 
6. It is a good Plea that the Adminiſtration was committed to hi, 
by another Biſhop, and not by the Biſhop by whom the Plaintif ſuppoles: 
Judgment ot the Writ. Br. Traverſe per &c. pl. 141. cites 37 i 6 
27, . Ds | | 
7. Ip Debt by Adminiſtrators, the Defendant ſaid that the Deceaſeg 
made Executors who admiſter's, and it was adjudg'd that he ought 10 ſa 
further, abſque he that he died Inteſtate. Br. Traverle per &c. pl. 15 
| cites 4 H. 5. 13. . | 28 : 
Cro E. 3 Where a Man declarcs on an Adminiſtration committed of a} ;;, 
Tin pl. * Goods 1n Kent and Suſſex by the Archbiſhop, without ſaying how, eit ber 5 
Eliz B. R. Ordinary or by Virtue of his Preregative, this was held to be a material Ex. 
Lacy and ception. Bur it being atterwards alleg'd that all the Precedents in thi. 
and Smith Court and in C. B. are fo in general, without ſhe wing how, and be. 
* Ae o caufe they would not change the Precedents they diſallow'd the Ex. 
\ ception, Cro. E. 6. pl. 2. Trin. 24 Eliz. C. B. Dorrell v. Collins. 


niſt ration 
gran ted by | 4 ä 

A. B. Official of the Biſhop of Petersborough, without ſhewing that he was Ordinary of the Place 
or that the granting ot Adminiſtration did belong to him, and this after Verdict was aſleg'd in Arres 
of judgment, yer by reaſon of ſeveral Precedents the Plaintiff had Judgment, —S, C. cited 1 $aik. 


41» per Cur. 


9. An Adminiftrator declared on an Adminiſtration granted to him 
per N. L. Vicarium generalem in Spiritualibus Epiſcopi Roffen', without 
ſaying, Loci iſtius Ordinarium, and held well, tor ſuch a Vicar amounts 
to a Chancellor; for in Truth the Chancellor is Vicar-General to the 
Biſhop. Leon. 312. pl. 435. Mich. 32 Eliz. C B. Gillam v. Lovelace. 

10. In Action brought by an Adminiſtrator, he did gt // ew in what 
Place Adminiſtration was granted to him; yet the Declaration is good, 

but it would not be good in a Bar. Cro. E. 283. pl. 5. Trin. 34 Eliz, 
B. R. Piers v. Turner. 1 
1 11. An Adminiſtrator declar d on an Adminiſtration per Andrew Vin: 
of 3 . © facre Theologiæ Doctorem, and did not ſay, Loci iſtius Ordinarium, or cui 
Judgment de jure pertinuit; and becauſe it was in a Declaration which ought tc 
reverſed, be certain, and he is not a Biſhop nor ſuch a Perſon as may be intended 
to be the Ordinary, the Judgment was reverſed. Cro. E. 431. pl. 3 
Mich. 3) & 38 Eliz, B. R. Morgan v. Williams. 

12. The Plaintiff declared on an Adminittration committed to him 
by the Dean of Litchfield, and did not ſay by what Authority, usr that 
he was Loci illius Ordinarius, and this was held ill; for the Cow: 
intends not his Authority, it being ſpecial, without ſlewing it; But in (a 
bf a Biſhop it ſhall be intended, and ſo are the Precedeuts; but in a Bar 
or Replication it is vitious. Cro, E. 791. pl. 34. Mich. 42 & 4: 
Eliz. C. B. Temple v. Temple. | 

13. Debt by an Adminiſtrator. The Plaintiff declared, that the Ai. 
miniſt ration as committed to him by the Biſhop af St. David's, but /aiit 
not Loci illius Ordinarius, nor cui Adminiftratio pertinet, yet the Cour! 
ſaid it is intended that he is Ordinary unlefs Adminiſtration be alleged 
to be committed by one who hath a peculiar J uriſdiction. Cro. E 

| 879. pl. 9. Paſch. 44 Eliz. B. R. Skidmore v. W infton. 
2 Jo. 1. cites 14. A J nag ment on Delt given againft an Adminiftrator was rever|e 
5 * and by Error, tor that it was not ſpewed by the Plaintiſ by whom, nor by 6: 
S/ Authority the Adminiſtration was committed; tor as well as he take: 
15 13 the Conuzance that he is Adminiftrator, he may take Conuzance by who! 
Principal Means he is made Adminiſtrator, for otherwiſe he may charge him # 
Caſe there Executor of his own Wrong. Cro. J. 10. pl. 13. Paſch. 1 jac. B. R. 


_ 1 Car. Wade v. Atkinſon, 


Thorold v. Baily, in which the Defendant demurred, becauſe the Plaintiff did not frew the Nee a 
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him who granted the Adminiftration to the Defendant, the Court held that the Allegatian in che — 
claration that Adminiſtration was oommitted to the Defendant debita Juris Forma was ſulkcieat u ich- 
out ſhewing by what Ordinary; and judgment for the Plaintitf. 


15. As to making Profert of the Letters of Sc. not granted by the Palm 97. 
Metropolitan or Bithop, but which are granted by the Arebdeacon or 8 9 
in Peculiars, thoſe granted in Peculiars muſt ſet forth that the Grantor 8 hos oi 
is Loct illius Ordinarius, tor it cannot be intended that they have any judg'd ac. 
Authority unlels ic de te wu; But it is otherwiſe of thoſe granted by coding y. 
the Archdeacon, tor he is Oculus Epiſcopi, & de Jure Ordinario he: Mod. 65. 
i ; ini i : Hill. 27 & 
is to commit Adminittration, Cro. J. 556. pl. 20. Mich. 17 Jac. B. 28 Ca 2 


R. Chiberton v. Trudgeon. C. B. 6. P. 
5 adjudoel 

accordingly per tot. Cur. that the Adminiſtration being granted by the Biſhop's Official, he Declara- 

tion need not ſay Loc i iilius Ordinarius, but otherwiſe in the Caſe of a Peculiar. 8 


*. 1 - WS - TG 


16. In a Declaration it is not neceſſary to ſhew by whom Letters of Ad- 
miniſtration are granted, or to lay that they were granted by him Cui perti- 
nuit or per Loct illins ordinarium ; But in a Plea in Bar it is otherwiſe, tor 
this is not the Cauſe of the Action and Effect of the Suit, but to thew 
they have been in the Spiritual Court; fic dictum fuir. Sty. 282. Trin. 
N 1651. B. R. in Caſe ot Marſhal v. Ledſham. | 
17. It an Admini/trator bring an Action againſt an Adminiſtrator it is 
not neceſſary for the Plaintiff to jhew by whom the Letters of Admmiſtration 
; were granted unto the Defendant ; but he muſt ſhew by whom the Letters 
were granted to himſelf to entitle himſelt to the Action, tor if it ap- 
f pear not to the Court that he is Adminiſtrator, he cannot ſue by chat 
Name; per Glyn Ch. J. Sty. 463, 464. Mich. 1655. ia Caſe ef In- 
gram v. F awſet. | | 
18. In a Declaration by Adminiſtrator, want of alleging by wum 12 Mod. 
Atlmiſtration was committed is cured by pleading non eſt 1 (which 443,8. G. 
admits the PlaincitF ro be a good Adminiſtrator,) And by a Verdict by * 8 
the 16 & 17 Car. 2. cap. 8. 1 Salk. 37. pl. 5. Hill. 12 W. 3. B. R. Defendant © 
Gidley v. Williams. by pleading 
cured all the Faults in the Declaration, and Judgment for the Plaintiff, which was e en M. ir 
of Error; and without Doubt if it. had not been aided by rhe Plea, yet it would have been well by 


the Statute, of 16 & 14 Car. 2.-— L4, Raym. Rep. 634. S. C. and Judgment tor the Plaintift, but 
per tot. Cur, the want of ſhewing that the dminiſtration was granted would have been ill on De- 


murrer, 
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19. In a Sci. Fac. by Adminiſtrator, he muſt produce his Letters of Au- 
miniſtration as well in this Cart as in C. B. and though the Adminiſtra- 
tion be committed by the Ordinary, yet when there is an Appeal from the | 
Delegates \, the Entry is always that it is committed per Dom. Reg. &c. ol 
2 Keb. 47. pl. 104. Paſch. 18 Car. 2. B. R. Holt v. Lenthall. 1 
20. An Adminiſt rator declared on an Adminiſtration committed to Sid. 302. pl. i 
bim by R. B. Archdeacon of Norfoik, and did wot ſay Loce iſtius Ordina- -y 5 A - f 
rium, nor Cui de Fure pertiuet to grant it, and held good, as well as : 1 
in the Caſe of a Biſhop. For the Archdeacon is Oculus Epiſcopi. And per Cur * * 'F 
per Twiſden a Declaration is good without ſaying Loci illius Ordina- -—5 ©. by 
rium, becauſe he produces the Letters of Adminiſtration, but otherwilc ns va 


ina Bar. Lev. 193. Mich. 18 Cir. 2. B. R. Dring v. Reſpaſs. Ian ales 


Notice of 1 
Archdeacon being a publick Ordirary. Sty. 54. Mich. 23 Car. B. R. in Caſe of Burnet v. Bird. EY i 
21. An Alminiſtrator Brought a Bill to diſcover and have an Account rf 1 

the Inteftate's Eſt ate; the Defendant pleaded that the ſuppr/ſed Iuteſtate x 

made a Nuncupative Will, and another Perſon Executor whom he name ny. 

in 144-8 
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in his Plea, to whom only he was accountable, and not to the Plain- 
till or any other, but decreed, that though there was ſach a Nuncupa- 
tive N, yet it was not pleadable againſt an Adminſtrator before it ug. 
preved, and fo the Plea was over-tuled. Chan. Cafes 192. Hill, 22 & 
23 Car. 2, Verhorn v. Brewin. 
Sid. 302.in, 22. In Debt by an Adminiitrator he declared on an Adminifiratiy 
pl.8.5 b. pranted per Carolum Regem &c. without ſaying Debito Modo, &c. ad judged 
2 „ good; becauſe the King has univerſal Juriſdiction here. Allen 53 
have been Paſch. 24 Car. B R. Hobſon v. Wills. | 
held accord- | 
ing y. 

23. The Defendant ſer forth, that Adminiſtration was granted to 
her vy the Commſſary of the Biſhop of Litchfield, legiti me conſtitutum, and 
held good ; For in luch Cate it is the ſame Thing as it granted by the 
Bithop himielt. And the Difference is between a peculiar Furi/dittiq, 
and the Authority of the Chancellor or Commiſſary of the Biſhop. L. uc w. 9. 
Mich. 36 Car. 2. Waltord v. Smith. 

24. In Covenant brought by a Leſſor againſt the Adminiſtrator of Leſſ# 
Exception was taken to the Declaration, becauſe it did not allege by 
whom the Letters o Adminiſtration were granted to the Defendant, and 
what Authority the Grantor had. Sed non allocatur; For the Plaintit 
who is a Stranger need not ſhew it though an Adminiſtrator who is 
a Plaintiff ought ro ſhew it. Lutw. 297. 301. Hill. 1 & 2 Jac, 2. 
Knight v. Greenes ä 

25 An Adminiſtrator declared on an Adminiſtration de Bonis non 
granted to him by the Steward of the Manor o Mansfield &c. cui commiſſa 
Aaminiſtrations illins de jure pertinuit, and concludes with a Profert 
hic in Curia, and this was held good. Lutw. 406. 408. Hill. 1 &: 

ac, 2. Burbridge v. Clayton. 

26. The Plaintiff entitles himſelf as Adminiſirator, the Defendant 
pleads the Plaintiff is net Adminiſtrator ; It was objected this is a Nega- 
tive Plea. Per Cur. allow the Plea; It is a good Plea in Abatement at 
Law. Vern. 473. Mich. 16879. Winn v Fletcher. 

| 27. An Action againſt an Adminiſtrator, and not ſhewn in the Decla- 
ration that Letters of Adminiſtration were committed to him; And this 
was held by the Court incurable. For though they need not ſhew by 
what Authority they were committed, yer it is neceſſary to ſet forth 
That Adminiſtration was committed to charge him with the Action. 
Other wiſe of an Executor; It is not neceſſary to hee he proved th: 
Will, becauſe an Action lies againſt him before Probate. 2 Vent. 54 
Mich. 1 W.& M. in C B. Bracton v. Liſter. 
Show. 355. 28 Adminittrator brought Debt for Rent due in the Liſe of the Inti 
d. O. and rate, and ſhew'd that Adminiſtration was granted to him by the Official of 
3 the Prebendary of Brampton et Peculiaris Fariſdiffionis. After Verdict 
the Plaintiff, it was moved that it being a Peculiar the Plaintiff ought ro have 
—4 Mod ſhewn by what Authoriry; to which it was anſwer'd that it is i// u 
133 > & Demarrer, but it is now aided by Verdict. Adjudged for the Plaiatill 
U. ne Ver. Dy three Judges, Holt dubicante. Comb. 196. Trin. 4 & NM. in 
dict ſace B. R. Maton v. Hanſon, 


the Statute 5 . i 
in Car 2 and it was held before that Statute that in an Action by an Adminiſtrator omitting Proſe- 


hic in Curis Literas Adminiltcationts was good after a Verdict, and fo Judgment was athrmed. 
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29. Trover was brought by an Adminiſtrator, and upon Not Guilt; 
pleaded, Verdict was tor the Plaintiff; and it was moved in At- 
reſt ot judgment, becauſe Letters of Adminiſtration were nut fhewn 10 
be granted by the Ordinary or his Official, or other Perſon having 
Authority from him, but only per A. B. Doctorem per Epiſcopui 
Ciceſtrenſem legitime Conſtiturum, i. e. the Biſhop had made him 4 

Dov, 


ä —— ——— — — — — S Ä 
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Doctor, but he does not ſay that he was Official, or any other Ollicer 
ot the Bithop, as Archdeacon &c. non allocatur; For though he had 
not ſhe wn any Adminiſtration at all, yet it is good after a Verdict 
as it is ruled Sty. 262. and it was adjudged for the Plaintiſt. Skin. 
551. Mich. 6 W. & M. in B. R. Cheeleborough v Linton. 

30 Debt on a Bond as Adminiſtrator; the Plaintiff in his Count Comynss 
ſays that Admigiſtration Was committed to him per F. &. Official? Deca- Rep 17. pl. 
ni Sarum loci illius Ordinar legitime conſtitur” cur Adminiſtratio de jure 4 Fan 47 

rtinait, without ſaying Ad tunc pertinuit; he does not jay How S C 9 
Conſtitut', and held good notwithſtanding. 12 Mod. 100. Mich. neld good 
S W. 3. Truclock v. Hart field. inaſmuch 


3 , ; as the Plain- 
tif ſet forth that Adminiſtration was granted by the Oſhcial of the Dean, to whom of Right granting 
Adminiſtration &c. belong'd. 
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31. Want of ſhewing by whom Aaminiſtration was committed is naught 
1 Demurrer ; For it might be a Peculiar, and then it muſt be averr'd, 
Cui Adminiſtrationis Commitſio de jure pertinuit. And there is good 
Reaſon why it thould be ſer torth by whom Adminiſtration was Com- 
mitted ; For the Detendant may conteit the Right ot the Perſon grant- 
iog, and may plead that Adminiſtration Was granted to another, or 
that there were Bona Notabilia. 1 Salk. 38. pl. 5. Hill. 12 W. 3. 
B. R. the firſt Reſolution in Caſe ot Gidley v. Williams. 

32. Debt by Adminiſtrator Cui A iminiſtratio debito modo commiſſit 
fut; Deſendant pleads over; Per Cur. This had been bad if demurred 
ants, but it now helped by your pleading over, for you thereby admit 
he has a Right of Suit, and is Administrator. 12 Mod. 537. Trin. 
13 W. 3z. Fall v. Bond. 

33. Trover by an Adminiſtrator upon a Poſſeſſion and Joſs by the Inteſ- 
tate, the Defendant cannot give in Evidence, that there is an Executor. 
2 Ld, Raym. Rep. 824. Mich. 1 Ann. Matsfield v. Marth. 

34. Plaintiff declared upon an Adminiſtration granted to him by the 
Official of a Peculiar, and that debito modo commiſſa tuir, Holt Ch. 

Gould and Powis held the Declaration good, and that the Debito 

odo was a ſufficient Averment; And Holt Ch. J. ſaid that there was 
no Peculiar but had the Power of granting Adminiſtration, and that 
this was a needleſs Exactneſs, not ſo much regarded lately as it had 
been formerly, when it was thought not enough even to ſhew an Ad- 
miniſtration committed by a Bithop, without averring that there were 
Nulla Bona Notabilia; And Judgmenr tor the Plaintiff, Powell J diſ- 
ſentiente; and afterwards affirm'd in Cam. Scacc. per tot. Cur. 1 
Salk. 40. pl. 10. Trin. 3 Ann. B. R. and 4 Ann. in Cam. Scacc, 
Denham v. Stephenſon. | 

35. Where one grants Adminiſtration Virtute Officii the Plaintiffnecd 
not aver his Authority; but otherwiſe it is where it is by Special Comm 
miſſion. 1 Salk. 41. in S. C. 

36. In Action againſt Adminiſtrator it was not ſaid Cui Admini- 
ſtrario commiſſa fuir, whereupon was a ſpecial Demurrer, and to prove 
it neceſſary the Cale of Wade and Atkinſon, 2 Cro. was cited. Like- 
wiſe an Opinion to this Purpoſe, in 1 Syd. 228. and a Cale in 2 Vent. 
84. where this was directly adjudged, Bur the Court faid, That 42 
Declaration charging the Defendant as Aiminiftrator is the very ſame in 
cmmen Senſe, as if it had ſaid, Cui Alminiſtratio &c. They ſaid roo, 
That one Part of the Caſe in 2 Cro. had been over-ruled ſeveral Times; 
and therefore this Patt of it was ot leſs Authority. It istrue, they ſaid 
there was ſuch an Opinion in Syd. And as to the Caſe in Ven. the Counſel 
gave an Anſwerto that; tor they ſaid, That that was a Caſein the Com- 
mon Pleas, and there the Declaration is, that the Plaintid Queritur, 
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Br Double, 


pl. 60. cites 
6 E. 4 12. 
14. 8 C. 


quod &c. ſuch a one died Inteſtate, and in ſuch Caſe therefore 2 
muſt aver, that Adminiſtration was committed to the Defendant to en. 
title you to your Action; but in our Caſe it is Queritur de the De. 
fendant Adminiſtrator, and that is certainly good. Accordingly the 
Court gave Judgment for the Plaintiff. Barnard. Rep. 29, 3« 


| A o. Mic 
1 Geo. 2. in B. R. Holyday v. Fletcher. . ich. 


. 


(Z. a. 6) Pleadings in Actions againſt Executor or 
Admuniſtrator, 


1. EBT is brought againft two as Executors. It is a good Plea to 
the Writ that they are Executors, and not Aae et Br. 
Executors, pl. 39. cites 50 E. 3. 9. BE 
2. Where Writ is brought againff two as Executors where the one 
is not Executor, and he confeſſes the Action, and the other pleads 
Non eſt Factum, the true Executor ſhall ſay that he who confeſſed way 
never Executor; Per Littleron ; But Chocke contra. Bur it the De- 
ceaſed's Goods are put in Execution, the true Executor ſhall huve W ri 
of Treſpaſs. Br. Executor, pl. 88. cites 9 E. 4. 14. 

3. Where the Teflator pleads in Bar and dies, and Reſummons is 
brought againſ# the Executors of the Defendant, they cannot plead to the 
Writ unleſs it be Matter coming of younger Time, As a Releaſe &c. be- 
cauſe their Teſtator has affirmed the Writ betore ; Quod Nota. Br, 
Executor, pl. 82. cites 24 E. 3. 25. 26. 47. 48. 

4. Recordare by R. Executor of the Teſtament of J. B. againſt C. 
de FEquo ſuv capto, and did not ſay Equo Teſtatoris, and yet well; and 
ſo ſee that Executors ſhall call the Goods of their Teftator, which they 
had once in their Poſſeſſion, Bona ſua, Br, Executors, pl. 84, cites 24 
E. 3. 35. SER 

5. Waſte againſt an Executor, and did not count of whoſe Leaſe the 
Executor held, and yet well; for he repreſents the Eſtate of the Teſ- 
tator. Br. Executors, pl. 140. cites 38 E. 3 18. 

6. And becauſe the Writ was againſt F. as Executor of the Leſte, 
where he was Executor of the Executor of the Teitator, the Writ was a- 
bated upon Exception thereof. Ibid. 

J. In Debt Adminiſtrator ſhall be ſued by the Name of Adminiſtratir, 
and not by Name of Executcr, and Adminiſtrator ſhall have Action &c. 
and the Defendant pleaded to the Writ that the Adminiſtration was bailed 
to him by one K. and the other ſaid that K. did not adminiſter but as Ser- 
vant to the Defendant ; but the Iſſue was, whether the Adminiſtration 
was bailed to them or not; for if it was to both, then the Adminſtration 
mall be ſaid by Virtue of the Commiſſion, and not as Servant ot the 
other, Br. Adminiſtrator, pl. 23. cites 38 E. 3. 20, 21. 

8. Debt by Adminiſirator, and ſbewed the Letters of Adminiſiration a8 
he ought, and that they were committed by the Commſſary of the Bijh'p ; 
and Exception was taken becauſe it was not committed by the Bithop 
himſelt, who is immediate Officer to the Court; & non allocatur ; but 
the Commiſſion awarded good; Contra of Certification of Baitardy, 
or of Excommunicartion, tor this ought to be by the Biſhop himſelt; 
Note a Diverſity. Br. Adminiſtrator, pl. 18. cites 1 H. 4. 64. 

9. Debt againſt two Executors, the one came at the Pluries Capias, and 
pleaded Plene Adminiſtravit at V. Priſt; and the other e contra, and 


after came the other by Exigent and pleaded te the Writ, becauſe three ot 


We) 


* 


Executors. 


were Executors with them who have adminiſtred, and are not named . 
judgment of the Writ; and the Plaintiff replied that the two are ſole 
Executors, and the Detendant pleaded this Matter in Arreſt of the firit 
Inqueſt upon the firſt Iſſue, tor by the Replication to the ſecond Plea 
he has waived the Advantage of the firit Plea where this was ſufficienc 
{or all by reaſon of the Statute, which wills that he who firſt comes by 
Diſtreſs thall anſwer ; Per Hank. and the Opinion of che Court. Br. 
Executor, pl. 46. cites ) H. 4. 12. | 

10. Debt againſt Executors upon Deed of their Teſiator, who plead- 
ed quod non Admin ut Execur' aligna Bona que fuerunt Teſtatoris 
tempore Mortis ſuæ, and found againſt them; And by the Opinion ot the 
Court this is no Plea, for it may be that they reccived Debts due to 
their Teſtator after his Death, or retook Gods which were taken by 
Treſpaſſors before his Death, or otherwiſe recovered Damages for 
them, but becauſe it was found againtt them, thereſore the Verdict 
has made the Plea good; Per Opinionem. Br. Executor, pl. 50. cites 

H. 4. 39. 

f I Ig Debt againſt Adminiſtrator, and did not ſhew that ihe Atminiſtra- 
tion was committed to him by the Ordinary; judgment; And by the belt 
Opinion the Writ is good, and that it it be otherwiſe the other may 
plead it. Br. Adminiſtrator, pl. 19. cices 11 H. 4. 12. 

12. There was no Action againit Adminiſtrator at Common Law, but 
this is given by the Statute ; Per Hank, Br. Adminittrator, pl. 19. 
cites 11 H. 4. 72. | | | | 

13. Debt by J. as Adminiſtrator of W. P. and counted of a Duty dus 
to bmſel's and good, by che beſt Opinion. Br, Adminittrator, pl. 21. 
cites 9 H. 5. 5. | | 

14. Treſpaſs of a Houſe broken and Goods carried away; The Deſen- 
dant ſaid that the Plaintiſſis Husband was ſeiſed in Fee of the Houſe, and 
poſſeſſed of the Goods, and made the Defendant his Executor and died, and 
the Defendant found the Door open and entered and tock the Goods, and 
the Plaintiff ſuppoſing that the had been Executor took them &c. and 
this was admitted good Colour, and the Plea was awarded good per 
Cur. notwithſtanding that the Plaintiff brought the Action of her Goode, 
and the Defendant juſtified of the Goods of the Teſtator, per quod the 
Plaintiff ſaid that the Teſtator deviſed chem to her, and che Defendant 
delivered them to her after the Teſtator's Death, and after took them, 
and the Defendant ſaid Proteſtando that they were not deviſed, and 
pro Placito that he did not deliver them, and ſo to Iſſue. Br. Treſ- 
paſs, pl. 9. cites 2 H. 6. 15. "7 8 | | 
| 15. Debt againſt two Adminiſtrators, at the Diftringas the one came 
and the other not; And the Opinion of the Court was, that he ſhould 
anſwer alone, notwithſtanding thar the other did not come ; for though 
the Stature ſays, that of Executors he who firſt comes thall anſwer, 
yet Adminiſtrators are taken by the Equity; Quod Nota. Br. Ad- 
miniſtrator, pl. 4 cites 3 H. 6. 14. 

16. Debt againſt one as Executor. He ſaid that the Deceaſed died In- 
teſtate,. and the Ordinary committed the Adminiſtration to him, and to two 
bers who are alive not named; Judgment ot the Wric, Per Newton, 
You ſay that they have adminiftred, Markham, I do not ſay ſo; 
and there it was ſaid by two Jultices, and not denied, that it the Ad- 
miniſtration be committed to any one, yet he ſhall not be charged it 
he do not adminiſter; And the other 44 that after the Death of the 
Teſtator the Defendant adminiſtred de ſon Tort demeſne, and after he took 
the Adminiſtration upon him pending this Writ ; judgment &c, Br, 
Adminiſtrator, pl. 5. cites 20 H. 6. 


17. But 
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17. But the ſame Folio, in another Action of Debt, Forteſcue fajn 
that where the Detendant pleaded, ut ſupra, that he is Admir.ittratgr” 
Judgment ot the Writ, he ſhall jay ab/que hoc that he adminiftreq . 
F'xecutor, and ſo it ſeems ſupra, that it Adminiſtration be committed 
to one, and he retuſes to adminiſter, he ſhall not be charged by Forc : 
thereot. Ibid. 5 

18. Debt againſt Executor; The Defendant ſaid that rhe Zeſtaty 
died ontlaw'd, and ſo he had no Goods ; Judgment ti Actio et Adjorna. 
tur, therefore Quæte, for it ſeems that he is chargeable to the King 
Br. Lette pl. 4. cites 3 H 6. 1.— But ſee 4 H. 1. 18. that to lay thac 
the Plaintiff is outlaw'd, is 20 Pleg. | 
S P. Br. 19 In Debt againſt Baron and Feme Executrix, it is a good Plea that 
1 the Feme has * 7u//y adminiſired, and a good Replication that the Fn, 
3 2 has Alſſets, without mentioning the Baron; And it was ſaid there that ff 

S. b. the Feme may adminiſter and diſtribute without her Baron, and that 
Frook ſays, the + Feme ſells the Goods and redeems them they thall remain in her 
Quzre tie. Hands as Aſſets. Br, Baron and Feme pl. 84. cites 18 H. 6. 4. and 


22 be. Fitzh. Replication 7. per Newton. 


cauſe the . 3 
ale is void, or if there be any Covin in it. Br. Adminiſtrator, pl. 38. cites S. C. 


Nownl 959. 20. Debt againſt Executors, who ſaid d hat the Teſtator died inteſas, 
cites 8. GC t D. Priſt. and no Plea withour traverſing the Plea; Per Martin 
19 5 ' you ought to ſay that he died inteſtate ab/que hoc that be made him kx. 
aaa ccutor. Per Strange, No, for it may be that he made him Executor, 
Velen. and after revoked the Teitament, Per Martin, Then he may ſay that 
M ich 3. he made him Executor and after revoked the Teſtament, and ſo he did; 
3 2 and there it is agreed that aſter the making ot an Executor, the Teſta- 
«ccordirgly tor may diſcharge him again of the Executorthip. Br. Barre. pl. 21. 


in the Caſe cites 7 H. 6. 13. 


of Lathbury 3 WE a 
v. Huntley in B. R. When the Caſe was, that L. and his Wife adminiſtratrix of W. R. brought 


Debt as Adminiſt-atrix on an Obligation of 40 Marks, dated 4 April 38 Eliz. made by the Defend- 
art to the Inteffate ; iſt The Defendant pleads that R. the Inteſtare October 1 Jac. made his Will, 
and made the Delendant his Executor, and deviſed the Obligation and the Money therein contained 
to one H Son of the Detendanr and died, after whoſe Death the Defendant rakes upon him the Bur- 
Execurorſhip, and adminiſters diverſe Goods of R. and he is ready to aver then of thethis; to which 
Flea theiPlaintiff demurs generally, and adjudged for the Plaintiff tor the Defendant's Plea is not ove 
without a Traverſe, that R. died Inte ſtate; For the Action is brought as Adminiſtrator, and they 
count u; on a dying Inteſtate, and that being the Ground of the Action ought to be traverſed, 
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21. In Debt againſt Execuiors, it is a good Plea that after the makin; 
of them F xecutors the Teſtator repealed this Teſtament at B. or diſcharged 
them, and atter died inteſtate at NV. Br, Executors pl. 126. cites 7 
H. 6. 13. | 

22. U againſt F. Adminiſtrator; Candith faid, the Adminiſtratios 
was committed to us and to N. P. by the Ordinary who is alive uot nam- 
c &c. Per Hales, you not allege that he adminiftred, by which 
Candiſh ſaid as above, and that N. adminiftred to S. Judgment of the 
Writ; Per Hales, he did nit adminifier, Friſt; and the Iſſue was fe- 
ceived, and not it the Adminiſtration was commitred to them or not ; 
But per Danby 35 H. 6. Fo. 31. the Iſſue thall be that the Adminit- 
tration was not committed to him. But note, that it may be commit- 
ted to him, and yet it he does not adminiſter, he ſhall not be charged 
but he himſelt ſhall not ſay that ne unques Admiſtrator ne unques Ad- 
miniſter as Adminittrator, and concordat 1 H. 5. Br. Adminiſtrator 
pl. 24. cites 8 H. 6. 2. 

23. And ſee T. 2 H. 5. 8. That in Caſu ut ſupra againſt an Executor, 
who /aid that there is another alive who aaminiſtred, the I ue was if e 


one alone was made Executor. Ibid. | 
24 Dev. 
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Executors. 


24. Debt againſt Executor, the Defendant pleaded 4 G of the Teſta- 
tor in his Liſe of all his Goods except ſuch and ich, by which he took the 
Coda given by reaſon of the Gift, and to the reſt that he has fully aami+ 
niſtred, Cand. ſaid all amounted ro Plene Adminiſtravit, & non allo- 
catur 3 but all was entered to inſorm the Lay Gents, and yer the tak- 
ing of them as of his proper Goods by the Gift is not Admittrati- 
| on to charge him. Br, Executors pl. 162. cites 11 H. 6. 35 | 


25. In Debt againft Execucors it is a good Plea that the Titator 
made the Defendant and A. his Executcrs, which A. has adminiſtred and 
is alive 5 ee. of the Writ. Br. Executors pl. 78. cites 22 H. 6 59. 
26. Debt againſt Executor who ſaid that there is another Ex:cutor 
alive who adminiſtred at D. &c. the Plaintiff ſaid that the other named 
Execnter did not adminifter, Priſt; and the other econtra, and ſo ſee 
that in this Caſe the Adminiſtration of another Executor 1s to be al- 
leged and is iſſuable, and was pleaded to che Writ, Br. Executor pl. 
166. cites 32 H. 6. 25. 
27. Debt by Adminiſtrator, it is a good Plea that the Teſtator made the 
Defendant his Exectitor and died, and aſter the Ordinary committed the 
Adminiſtration to the Plaintiff, and aſter the Defendant proved the Teſta- 
nent; Fudgment ſi Actio; tor the Ordinary may commit the Admini- 
{tration in the mean Time; but when the Executor has proved the. 
Teſtament the Power of the Adminiſtrator is determined, unleſs the 
Executor has refuſed before the Ordinary before this; Per Newton, 
Littleton and Danby. But it was doubted it he ought to traverſe, alſ- 
que hoc that the Party died inteſtate prout &c. or not; and by the beſt 
Opininion he ought to traverſe it. Br. Executor, pl. 111. cites 7 E. 
12, 13. 
: 28. In Rationabile parte bonorum againſt Executors, ne unques Exe- 
cutor is a good Plea. Br. Executor pl. 135. cites ) E. 4. 20, 21. 
29. So to ſay that he is Adminiſtrator and not Executor. Ibid. 
30. Contra in Detinue of Charters reliit'ꝰ in manibus Teftatoris, Ibid. 
31. In Debt againſt Executors, it is a good Plea that their Teſtator 
died outlawed, or was the King's Villain; Per Littleton, Young, and 
Pigot. Contra per Jenney, for it is only an Argument. Br. Executor 
pl. 137. cites 8 E. 4. 6. 
32. Debt againſt Executor who appeared by Attorney and imparled to an- 8. G 
other Term, and then ſaid that the Adminiſtration was committed to him gd Ann, 
by the Ordinary, inaſmuch as the Teſtator died inteſtate ; Fudgment of the pl. 18. — 4 
Writ ; and per tot. Cur. he can't have this Plea contrary to the War-. C. 
rant and Imparlance ; for this is a Miſnoſmer ; but he may ſay ne unques 
Executor ne unques adminiſtred as Executor, tor this is Bar; and the Ef- 
tet is that he never adminiſtred as Executor, and upon this the Iſſue 
ſhall be taken, and not whether he be Executor or not; by which he 
ſaid proteſtando that he died Inteſtate, and that ihe Adniaifiratin Was 
committed to him, & pro placito that Never adminiſtred as Executor, and 
the other contra, Br. Executor, pl. 91. cites 9 E. 4. 40. 
32. Treſpaſs of Goods carried away, the Defendant juſtified as Executor 
F J. M. and the Plaintiff replied, that the ſame Plaintiff was Executor 
Fh N. by a laſt Teftament, and the Defendant rejoined that this laſt 
Teſtament was repealed in the Court of Rame, and So the Teſtament void; 4 
and per Cur. it is no Plea, by which he concluded thus, and ſo not Ex- 48 
eutor ; quod nota. and there it was agreed that judgment given in the 1 
Court ot Rome is not good in England; quod nota. Br. Executor. pl. | E 
168. cites 2 R. 3. 22. | 
33. In Debt againſt Executor it is a good Plea to ſay that he has 
nothing in his Hands but 201. and F. S. has recover'd 201. againſt him as 


Executor &c, Br. Executor, pl. 103. cites 5 H. 3. 27. 
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Executors. 


4. Of Perſonal Things Adminiſtrators ſhall have Writ of Error 
7 L given againſt the Teſtater, and Scire Facias oy it ; * 
the Statute of 31 E. 3. cap. 11, it is ordained that Adminiſtrator: ſhall 
have Action, and ſhall anſwer to the Action, ſo that now Adminiftraty, 
ſball have Action as Executors & contra betore at Common Law; For 
then as it ſeems none might have adminiſtred but the Ordinary, who ſho); 
be impleaded, but ſhould not implead, nor at this Day; Contra of Ad. 
miniſtrator, but the Ordinary might have Treſpaſs of Goods taken out of 
his Poſſeſſion. Br. Adminiſtrator, pl. 44. cites F. N. B. 21. (M.) 

35. A. brought Debt on a Bond againſt B. who pleads that after the 
Wri brought by A. and before Notice one C. brought Action again B. 4, 
Adminiſtratrix of F. S. aud that Adminiſtration was afterwards granted 15 
B. who confeſſed tbe Action on which C. had Judgment beyond which 
ſhe has no Goods ; Per Anderſon Ch. J. the Plea is no Bar; for had 
ſhe pleaded the Adminiſtration committed after, C. could not have 
Judgment; ſo where there are three Executors, and Debt is broughs 
agaift two, N plead that Matter in Abatement, and in Cafes of 
Conteſſion of the Actions it mult be averred to be a true Debt. Le. 69. 
pl. 91. Mich. 29 & 30 Eliz. C. B. Blaunchflower v. Fry. 

36. Debt upon two Obligations againſt Executors, one of the Defend. 

ants pleated Ne unques Executor, Judgment was given tor the Plaintiff, 
and Error brought and aſſigned for Error, That the Plaintiff bad ſued one 
jointly with the Executor who was not Executor; this ſhall not abate 
the Writ, for it would be miſchievous when divers are made Execy. 
tors and one refuſeth, it the naming of him ſhould abate the Wiit. 
Cro. E. 110. pl. J. Mich. 30 & 31 Eliz. in Cam. Scacc. Thirkettle 
v. Reeve. 
Noy, 53. 37. Debt upon a Bond againit the Adminiſtrator, who phaded, that 
8. 1 there is a Cuſtom in London that if a Citizen of London contracts with 
— debod: another Citizen to pay Money to bim, and be who made the Contraſt dies, 
For Debr ' that his Axecutors or Adminiſtrators ſball be chargeable with ſuch Con- 
againſt an tract, as if it had been a Debi due on Bond, and that he had na Aſſets 
Adminiſtra- tra to pay that Debt upon Contract; and upon a Demurrer this was 
w_ p 2 adjudged a good Cuſtom; For the Executor in Conſcience is bound to 
by 31 E. z. pay a Debt upon ſimple Contract as well as a Debt on a Bond, Cro, 
but that E. 409. pl. 21. Trin. 37 Eliz. C. B. Snelling v. Norton. 


as at the | 
— Law, and the Statute is OE. — Rep. 82. b. Snelling's Caſe. S. C. reſoly'd that 
the Cuſtom was good, and that though the Plaintiff was a Stranger and not a Citizen, yet this Cuſtom 


was good to bin him. 


If a Subjet 38. If a Debt of Record be due to the King, and a Sabjet? Creditor ſits 
to whom F.ecution on a Statute, ſo that the Executor has no Day in Court to 
= 4 — plead this Debt to the King, in this Caſe the Executor is put 70 an 

Aud. Quer. in which he muſt ſer forth the Matter. Went. Off,. 


ſues the 


Executor, Fx. 133. 


the Executor 


muſt plead that Teſtator dies indebted to the King fo much more than he left not Goods to fatis!y, 
Ibid. And muſt plead all the Record in certain. Ibid. Marg Cites it ſo held Mich. 33 & 34 Elis. 
in Lady Walſingham's Caſe.— But it is enough to ſay, by a Record in the Exchequer. Tria 


39 Eliz, B. R. Ibid, ; 


8 C cited 39. Stire Facias againſt an Adminiftratrix upon a Judgment had 
All. 48.— againſt the Inteflate; the Defendant pleaded ſhe had no Goods, which wert 
7 


„ L * * rhe Inteſtate' s at the Tire of bis Death in her Hands, to be adminiftred; 
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& M. in nor had any at the Time of the Writ brought, or at any Time after. Per tot 
B. R. New- Cur. this is no Plea; For a Judgment cannot be anſwered without 
ton v. Rich- another Judgment, and it may be ſhe bad adminiftred all the Goods in 
paying 
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5 _ Executors. 33 5 


paying Debts upon Specialties, which is not an Adminiſtration to bar ards. S. P. 


che Plaintiff. Cro. E 575. pl. 20. Prin. 39 Eliz. C. B. Ordway v. _ ate ick. 
nn. : the Cai of 


: Ordway v. 


Godfrey was objected as adjudg'd, yet the Plea was held good od eſpecially upon a general Demurrer 
as the principal Caſe was; but it che Plaintiff had demure'd ſpecially — Mert it tor Cauſe it might 
have been otherwiſe. | 


46. In Aion brought againſt Executors they pleaded an Outlaury of Brown! 55. 
the Teſtator not reverſed ; It was holden to be no Plea, tor the Teſtator 8 C. ad 
might have Debt due upon a Contract, or ir might be, he deviſed try hay 
Lands to his Executors to be fold, which are fold «nd the Money Al- And cites 
ſets in their Hands, in Caſe they are not torieiced by Outlawry. Cro, Trin 40 


E. 575. pl. 21. Paſch. 39 Eliz. B. R. Woolley v. Brad well. Eliz. Rot. 


09. the 
like Plea pleaded to an Executor that brought an Action of Debt and adjudg*d no Plea? And that 


Dixon Adminiſtrator of Collins exhibited a Bill againſt Bawden Attoruey of C B. and he pleaded in 
Bar an Outlawry againſt an Adminiſtrator, and adjudg'd no Plea, 


41. If A. brings Debt againſt B. as Adminiſtrator to F. &. wit hot ſay- 
ing that J. H. died Inteftate, yet it is good. For it may be that J. 8. 
made a Will and Teſtament, and yet Adminiſtration might be com- 
mitred to the Defendant by retuſal &c. But otherwiſe it is where the 
Plaintiff is Adminiſtrator ; There ought to ſhew that the Party died Inteſ- 
tate. Williams ſaid, That he had viewed the very Record of that 
Caſe accordingly. Noy 137. cites 5 Rep. 31. Mich. 4t & 42 Eliz. 

B. R. Hargrave's Caſe, 

42. In an Action of Debt againſt an Adminiſtrator he pleads that the 
Teftator was indebted to him, and over and above which Sum he 2 
not to ſatisfy &c. Per Cur. that is a good Plea, and ſater then to plea 
Plene Adminiſtravit &c. tor by that Plea it may be tried. Noy 106. 

Anon. cites Trin. 2 Jac. C B. 8 | 

43. In Debt againſt an Exccutor; he pleads that bis Teſtator was Cro. J. 10% 
chliged to B. in a Recopnigzance of zool. ultra quod he had not to ſatisfy. Ind . 
The Plaintiff demurs, and judgment for the Plaintiff, becauſe the — wr 
Defendant had not averred, that it was pro vero et juſto debito upon which 8 © adjor- 
Iſſue might have been taken, and the Executor well knowing upon natur. 
what Deteaſance that was made. And by Coke Ch. J. it was ruled 
accordingly. Noy 113. Trin. 2 Jac. C. B. Meller v. Sherfield. 

44. Debt againſt an Executor who pleaded the Teſtator was indebted to 
the King for the Office of Sheriff-ſhip, and becauſe it was not averred it 
was a true and juſt Debt, and not paid; it was adjudged upon Demurrer 
= the Plaintiff, Cro. J. 182. pl. 182. Trin. 5 Jac. B. R. Wodel v. 
Hungate, 3 
| 4 In Scire Facias on a Judgment Defendant may plead generally 
Plene Adminifiravit betore the Scire Facias brought, without thewing 
that he did adminiſter in Payment of Debts of as high Nature, yer that 
muſt be prov'd iu Evidence, or elſe the Trial will tall out agaiaſt che 
Executor. Went. Off. Ex. 137. 1 ER 
46. A. being Executor adminiſtred and get would not prove the Will, 
whereupon Adminiſtration was granted to B. and B. being ſued tor a 
Debt pleaded the Matter above, and it was held a good Plea, and tound 
for him before e at Oxtord, Went. Ott. Ex. 39. Marg. 

47. In Debt againſt an Executor who pleaded, that his Teſtator was iu- g Rep. 119, 
debied to another upon a Statute in ſuch a Sum, Loud which he had no a. b. 8 P. 
Allets; the Plaintiff replied, that the Statute was achnotwledged by 3 = 
Fraud; Warburton ſaid that one may plead generally that the Stacure cafe. 5. 0 
was acknowledged by Fraud, without ſbewing the ſpecial Matter. the à h Re- 
Brownl. 51. Trin. 9 Jac. Brokesby v. Treſham. lolutioa 


there, 


48. A, makes 
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ani n 
48. A. makes B. his Executor and dies; and then B. makes C. his 

Executor and dies; and in Action oft Debt againſt C. as Executor of B 

Executor of A. C. pleads that he had renounced the Executorſhip of B. But 

per Cur. he ought to be Executor to both or to none. For by Hobart 

uod Lex conjunxit nemo ſeparet. Noy 30. Wolte v. Hayton. 

Cro. J. 549. 48. Debt againſt an Executor for Arrears of Rent upon a Leaſe 
an made to R. who afſigned it to his Teſtator. The Defendant pleaded 
Seed that after the Death of Teſtator be did not enter on the Landi demis'd, but 
accordingly, left the Poſfeſſion & nulla proficua inde recepit, and upon a Demurter 
and Judg- to this Plea it was adjudged not good, becauſe the Executor cant 
ment for dai the Term; for where once he agreed to be Executor, he agrees to 
3 every Thing that ſhall be accidental to the Executorſhip, otherwiſe 
116. Moule there would be an Agreement ro one Thing, and a Diſagtee— 
v. Moodie, ment to another Thing, which cannot be, theretore zf the Rent which 
» but he is to pay is more than the Yearly Value of the Land, he thould have 
2 pleaded this Matter ſpecially, and might have diſcharged himſelt by 


to the Tei. ſuch Plea. 2 Roll Rep. 131. Mich. 17 Jac. B. R. Paul v. Moody, 


tator, and 


Judgment accordingly for the Plaintiff. 


— ñũ — —e—— . — Non — 


49. A. was accountable to J. & and afterwards F. S. was outlaw:d in 
an Action Perſonal. A. died. The Queen by her Letters Patents grants 
ed unto B. omnia Bona & Catalla, exitus, proficua, foristactur' & 44. 
vantagia quæcunque which came to her, or accrued by reaſon of the Our. 
/awry ot the ſaid J. S. and now B. broyght an Action of Account again 
the Executors of the ſaid A. as Executors of their own Wrong. The De- 
fendants plead that they had Letters of Adminiſtration committed to then 
by the Ordinary, and demanded Judgment of the Writ. The Plain- 
tiff in Maintenance of his Wait replied, that the Defendants did aami- 
niſter of their own Wrong before that Adminiſtration was granted unto 
them. Upon which the Detendants did demur in Law. It was the 
Opinion of ſome of the Juſtices, that the Wrong is purged by taking 
ot Letters of Adminiſtration, and now they are to be charged as Ad- 
miniſtrators only, and nor otherwiſe. Le. 197. pl. 250. Hill, 30 E. 
liz. in the Exchequer. Anon. cites 530 E. 3. 9. 20 H. 6. 1. 3. 

50. Alumi againff an Adminiſtrator, who pleaded that on ſuch a 
Day the Inte/tate entered into Bond to Z. & to pay 40 J. at Mic haclmas next 
enſuing, and that Plene Adminiſtravit all the Goods of the ſaid Inteſtate 
preterquam to ſatisfy that 401. and upon a Demurrer the Court held it 
a good Plea; tor Debts on Bonds are to be paid beſore Debts on Con- 
tracts. Cro. E. 315. pl. 9. Hill. 36 Eliz. B. R. Buckland v. 
Brooke. | 

53. Delt was brought againſt an Executor upon a Bond of his Teſ- 
tator. The Detendant pleaded Non eff Fafum ſuum. It was inſiſted 
for the Plaintiff that this Plea was ill, becauſe the Relative ſuum mult 
reler to the Deſendant and not to the 'Teſtator, there being no Mention 
ot Teſtator in all the Bar. But three Juſtices held e contra, tor it 
ſhall be referred to that which it may reaſonably relate to make the Plea 
good; Bur Whitlock doubred. "Latch. 125. Trin. 1 Car. Baker's 
Caſe, | 

54. Debt againſt an Executor who pleaded Plene Adminiſtravit. It 
was held no good Evidence to prove the Defendant had promiſed to 

J. S's Debt due by the Teſtator before this Action brought; 
but other wiſe it he had given his Bond for it; and if an Executor renew 
a Bond which Teſtator had entred into as Surety only, this is no ſuch 
Adminiſtration as will make this Plea good againſt other ane, by 
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y. Colliſon. ; 
55. In Debt on Bond againſt an Executor who pleads Plene Admi- 


niſtravit, and gave in Evidence Bonds cancelled and taken in, and Ac- 
uttances tor Money, this was held not good without Proof of real 
Payments made, or new Security given, Clayt. 112. pl. 193. March 
24 Car. Sor's Caſe. 

56. Adminiſtrator may have Treſpaſs or Trover for Goods taken before 
Atmizifiration granted to him, for that relates to the Death ot the In- 
teſtate, and not to the Time ot the granting it. Sty. 341. Mich. 1652. 
Long v. Hebbs. 

57. Where the Creditor adminiſters to the Inteſtate Debtor, he may 
retain the Goods to ſatisfy his Debts, and where the Goods are taten 
away before Adminiſtration granted to him, ſo that he hath none to re- 
tain, in ſuch Caſe he may nave Tre/pa/s, or Trover, or Debt againſt the 
perſon who took them, tor the Action is nor ſuſpended by the Admini- 
tration. Sty. 384. Trin. 1653. Athby v. Child. 

58. Debt againlt an Executor who wparled, and afterwards pleaded a 
Miſnoſmer in Bar, viz. that he was Admmiſtrator with the Will annexed, 
and not Executor, and therelore ought to be named Adminiſtrator ; 
but upon Demurrer Judgment was tor the Plaintiff Niſi &c. tor he can— 
not plead a Miſnoſmer atter Imparlance. Sty. 385. Trin 1653. B. R. 
Fiſher v. Jefteries. 

59. Rieus enter mains pleaded by an Executor is an affirmative Plea 
in Subſtance, though it ſounds ſomewhar in the Negative, tor it is in 
Effect the fame with Plene Adminiſtravit, and ſuch Plea muſt be a- 
yerred ; Per Roll Ch. J. Sty. 405. Hill. 1654. Anon. 

60. It an Action ot Debt be brought againſt an Executor npon a ſimple 
ContrafF of the Teſtator, and he appears and pleads Ml debet, and 
found againſt him, the Plaintiff ſhall have Judgmenc becauſe he has diſ- 
penced with his Advantage. Freem Rep. 6, 7. in pl. 5. Mich- 1670. 

61. In Aſump/it againſt Executor the Defendant pleaded a Recopni- 
zance not ſatis/ied, and alſo a Fudgment in Debt for Sooo l. upon a Cold- 
ſmith's Note, payable with Intereſt on Demand, which not being paid till 
ſuch a Time after, and the Intereſi amounting to 1700 J. the fudg ment a- 
gainſt him was found for 16001. [6700/.) and that he had not tra 40 l. 
chargeable to this Recognizance and Fudgment. Adjudged that this Plea 
was ill, becauſe of pleading a Judgment tor Intereſt, which is a De- 
vaſtavit to permit it to run in Arrear, and then to ſuffer judgment for 
it, and it ſhall not be intended that there was a Want of Aſlets to pay 
it before the incurring ot it by the Adminiſtrator, the ſame not being 
expreſsly pleaded. 2 Lev. 39. Hill. 23 & 24 Car. 2. B. R. Seaman 
v. Dee. 

62. Aſſumpſit by the Plaintiff as Adminiſtrator, but at the End of 
the Declaration the Profert hic in Curia Literas Teſtamentarias was 
omitted. There was a frivolous Plea, on which the Plaintiff demurred, 
and the Defendant joined in Demurrer and inſiſted on this Fault; 
but it was ruled by Hale, cæteris tacentibus, that it is only Matter of 
Form, becauſe it was not a Fault in the Declaration itſelf, but an O- 
miſſion of what ought to be inſerted after the End of the Declaration, 
and therefore on a General Demurrer no Advantage can be taken of it. 
It was urged that there are 20 Books that prove it to be Matter of 
Subſtance, which Hale confeſſed, bur ſaid that the Opinion had been 
otherwiſe for 10 Years paſt, (but the Reporter thinks that he intended 
his own Opinion) and theretore Judgment for the Plaintiff, 2 Saund. 


402. Paſch. 24 Car. 2. Slow v. Wilmott. 
4 R. 6 3. Sch, 
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pl. 12 S. C. Defendant pleaded, that ſuch a Day before Adminifiration was 
5 granted ty 
338 " the Plaintiff it was granted to F. N. who is ftill alive at B. and demand. 
thePlaintiff ed judgment of the Writ. The Plaintiff replied that 7. M. was 
ought to dead, and concludes to the Country. The Detendant demurred, tor that 


r l the Plaintiff ſhould have traverſed abſque Hoc that he 15s alive. This plex 


niftrator's es , a : 
beirg alive, that Adminiſtration was granted to him, and the other that it was grant. 
bur 15 atded ed to J. N. yet an apt Iſſue is not formed without an Affirmative 
by Iſſue that 
he was aſive, 

et de hoc Holt. 

por it ſe ſu- . 223 

per Patriam & predict” Defenders ſimiliter, and that this was a Plea in Bar though pleaded in a. 
batement, but per Cur. though it be an ill Plea, yet only a Reſpondeas Ouſter can be awarded, and 


net [Judgment peremptory unleſs on Iſſue; and a Reſpondeas Ouſter was awarded, 3 Keb. zo, pl. 
13.0. K 


64. Afſumrſit againſt Executor; The Defendant pleads four Fu:. 
ments, and that he had but 51. Aſſets to ſatisfy thoſe ſudgments, {each 
of the fudg ments being for a greater Sum). The Plaintiff replies to one of 
the Fudgments that it was kept on Foot by Fraud and Covin &c. and de- 
wands judgment whether he ought not to have his Debt. It was ob- 
Jected, that he ought not to anſwer only to one, bur to all; As if a 
Man pleads Outlawries in Bar, and the Plaintiff reverſes one of them, 
this will not ſerve his Turn, but he muſt reverſe them all. Vaughan 
{aid the Defendant hath tonr Strings to his Bow, whereof each of 
them will ſerve his Turn; though you have caſhiered one, yet he has 
three left; and rhe moſt proper Replication would have been, that he had 
Aſſets above 5 l. and then it Iſſue had been taken, and ic had been 
ound for the Plaintiff, he ſhould have Judgment de Bonis Teſtatoris, 
As it Iflue had been taken upon a Plene Adminiſtravit, and Aſſets 
had been proved. This was referred to Serjeant Turner, who made 
an End ot it. Freem. Rep. 28. pl. 35. Hill. 1671. Chamberlain v. 
Pickering. 

2 Mod. 136. 64. An Action of Debt was brought on a Bond againſt the Defendant 
- 3 as Heir of the Obligor, who pleaded that his Anceſtor died Iuteſtate, and 
B Peck , That Adminiſtration &c. was granted to J. S. who gave the Plaintiff an. 
Hill. S. P. other Bond in Satisfaction of the firſt ; Adjudged a good Plea, becauſe 
and feems by this Bond given by the Adminiſtrator the Plaintiff's Security was 
to be S. O. better'd, and the Adminiſtrator is now chargeable De Bonis propriis, 
lea a, Mod. 225. pl. 14. Trin. 28 Car. 2. C. B. Blythe v. Hill. 
cordingly.— . Pl. 14. 2. . yracyV. I 

kl 
—— an Action of Debt on a Bond. The Defendant pleaded a Concord that he ſhould give th: 
Plaintift a new Security for this Debt, and another upon another Obligation, and that he being Excu- 
tor of the Obligor, and the Perſon with whom the Concord was made, gave the Security according 
to the Concord by by a Bill ſeal'd by himſelf. Adjudged an ill Plea, becauſe one Bond given in Sa- 
ti-faction of another is not any Diſcharge whether given on Concord or not, and the Concord canno: 
mend the Matter, and yet the new Bond here obliges him de Bonis propriis, where the firit Bond 
obliged him only De Bonis Teffatoris. 3 Lev. 55 Mich. 33 Car. 2. C. B. Lobley v. Gildard. 


65. Three ſeveral Actions were brought at one Time for 1001. each; He 
leaded Riens enter Mains ultra 100 J. to each Action, and ſo upon each 
Action there was Judgment againſt him for 100 1. and upon a Motion 
tor an Ixj unction it was deny'd by Lord North. In Caſes proper lt 
Law a Man may defend himſelf by legal Pleadings, and every Execu- 
ror ought to be careful to cover all his Aſſets with a ſudgment. Vera 
119. pl. 108. Hill. 1682. Anon. | 
66. Judgment upon a Sci. Fa. againſt an Executor and an Inquir", 
and returned that he diverſa Bona Teſtatoris diſpoſuit elongavit & ad ps 


prium Uſum convertit; he comes in and pleads that he was never Exec! 
tor; 
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tor, or ad miniſtred as Executor, and traverſes, ab/que hoc that he Bona 
Teftators diſprſuit Ec. whereupon Iſſue joined and found againſt him and 
adgment, which was held good upon à Writ of Error tor he having 
zone off trom his Plea of Ne unques Executor and traverſed the Converii- 
on, it ſhall be intended a Converſion as Executor. Skin, 85. 5. 3. 
Hill. 35. Car. 2. B. R. Bird v. Harriſon. 
67. The Probate of a Will is not traverſable. 2 L. P. R. 587. tit. Raym 4086, 


Traverſe, cites Raym. 406, 407. Chicheſter v, Philips, 40% Mick. 
3 Ar. 4. 


B. R. cites 1 Roll, Rep. 226. Trin. 13 Jac. B. R. and ſays that to the Law is at this Day — 
2 Jo. 146. 8. G 


63, An Executor has 20 J. Aſſets, and he is ſued by two Obligees for And in ſuch 
201, ar the ſame Time and pleads Plene Adminiſtravit. Both ſhall TY after 
have Judgment for that Aſſets; but had he paid it to one on the firſt . 
Suit, or confeſſed Judgment to one, he might plead it to the other; Chancery 


Arg. 2 Show. 503. Mich. 2 Jac. 3. B. R. will not 


: , grant an In. 
junction, for in Caſes proper for Law a Man muſt defend himſelf by leagal Pleadings, and every Ex- 
ecutor ought to be carcſul in the firſt Place to cover all his Aſſets with a Judgment, Vern, 119. ply 


108. Hill. 1682. Anon. 


69. Debt againſt an Executor, who pleaded that his Teftator entered in- 
to a Bond in ſuch Penalty to 2. S. conditioned to pay ſo much Money, 
which was nor yet paid, beyond which he had not Aſſets. To this Plea 
the Plaintiff demurred eſpecially, and ſhewed for Cauſe that the De- 
tendant did not aver (as he ought) that the Bond was entered into by the 
Teſtator pro vero et juſto debito, But the Court held the Plea good 
without ſuch Averment, for it ſhall be intended the Bond was given 
for a juſt Debt, and the Obligation itſelf ſhall be ſufficient to diſcharge 
the 3 tho* he had not received any Money of the Teſtator's. 
Carth. 8. Trin. 3 Jac. 2. Lake v. Raw. | 
70. Action againſt an Adminiſtrator and the Plaintiff did not ſer forth 14,4 Marg. 
that Adminiſtration was granted to him; Adjudged an incurable Fault, cites Trin. 
tor tho* the Plaintiff need not ſhew by whom Adminiſtration was granted, 9 W. 3. con- 
get it is abſolutely neceſſary to ſhew that Adminiſtration was granted to En —4 


charge him in an Action. 2 Vent. 84. Mich. 1 W. & M. in C. B. Chamber, 
Bracton v. Liſter. Fyly v. 
11. In Proof of a Plene Adminiſtravit if the Action be Debt on a Bond, Wharton. 
and you offer Pament of a Bond on Plene Adminiftravir, Proot muſt be 
made that *rwas a Debt by Bond, that *rwas ſealed and delivered; But 
to Debt on /imple Cuntract you need only prove Payment becauſe it no 
Bond 'tis a good Adminittration in an Action; Per Holt Ch. J. Show. 
81, Mich. i W. & M. Sanderſon v. Nicholl. 
72. In Debt Plene Adminiſtravit admits the Debt, but otherwiſe in 
an Action on the Caſe in an Indebitatus Aſſumpſit; tor there the Plain- 
tiff muſt prove the Debt; Per Holt Ch. J. Show. 8 1. Mich. 1 W & NM. 


Sanderſon v. Nicholl. 
73. Action lies for Rent due after Aſſignment of the Term by the Admi- S. P. re- 


niſtrator in the Detinet, but not in the Debet. 2 Veut. 209. Mich. 2 18 ow 


W. & M. in C. B. Coggzill v. Freelove. 266, Trin. 
17 Car. 2. 


B R. in Caſe of Hellier v. Casbard. Lev. 127. S. C. & S. P. by Keeling to which Twiſden 
zgreed — 3 Mod. 325. S. C. adjudg'd accordingly. 


74. And as to the Caſe of Overton v. Syddall, which was quoted 
as reported to the contrary by Croke, it appears by Mo. 352. that Pop- 
ham and Fenner were againſt Gawdy and Clench, and ic appears thac 
the Action was brought in the Debet and Detinet, and by a Prebendary 


upon the Leaſe of his Predeceſſor, and then an Aſſigninent wil » a 
al, 
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Bar, which Matters indeed do not appear to be urged in the Cafe 33 
cited by Lord Coke, and reported by Cro. El. 355 but they go upon 
the Privity ot Contract ſaid to be diſolved by the Death of the Lellee 
2 Vent. 209. in Caſe ot Coghill v. Freelove. : 
m5. And Twitden, Windham and Keeling, (Hide Ch. J. being dead). 
held that this is not contrary to Overton and Siddall's Cafe cited in 
Valker's Caſe 3 Rep. 34 [24.] and in Poph. tor there the 
Action was brought by a Succeſſor of a Prebend ag ai uſt Ræecutor of Leſſee 
and Privity ot Contract does not go to the Succeſtor more than to the 
Heir, and the Hur of Leſſor thall not maintain Debt againit Executor 
ot the Lefiee atter Aſſignment, Becauſe 20 Privity of Contract, but on. 
ly ot Eſtate deſcended ro htm. Ibid. | 
1 Salk. 206, 56. Scare Facias was brought againſt an Adminifirator upon a Tulr. 
pl. 5 or. ment avainſt an Executor, He pleads Plzne Aaminiſt ra vit the Day of the 
12.8 185 I vit purchaſed z upon which the Plaintiff demurred ; tor in ſuch Cafe he 
The De- ought to plead Rrens enter mains at the Time of the Death of the Tefta- 
fencant 767 ; bur it he had joined I{lue this had been a Waiver ot the Advan. 
pleaded Ple tage of it, and Holt Ch . cited the Cafe ot Hatcdurt and Yren! 
re Admini- E L 8 5 ham, 
graut ang Moor 85%. and Ordwap and Sodtrey's Tale 3 Cr. 575. and tho ſome 
that he hal Caſes in Keble and the Office ot Executors were cited, the Court ru. 
no Goods ed the Cale at ſupra, and did not regard the Cafes in Keble, but de. 
on ON Day mar-ded other Authority, and as to the Office ot Executors they ſaid 
bein that this was a good Book, but they did not agree with it in this 
the ft Sci. Pont. Skin. 565. pl. 12. Mich. 6 W. & M. in B. R. Newton v. 


Fa. nor at Richardlon. 

any Time | 5 | 

atter; and ug a ſpecial Demurrer to this Plea, for that the Defendant did not ſhew how he had ad. 
miniſtred, the Plaintiff had Judgment, becauſe againſt a Judgment he ought to ſhew how he ad. 
mimftreo ; but upon a general Demurrer it had been a good Plea. 4 Mod 296. 8. C. adjudged. 
—— d Ravm. Kep. 3. Richards v Newton. S. C. adjudged on a ſpecial Demurrer to be a 
good Plca Con b. 298, S. C. adjudged. ä 


q Mod. 63. 5). Action againſt an Executor who pleads ſeveral Fudgments, the 
S. C. ad- Plaintiff may reply to them ſeverally, or generrally, that they were kept an 
CET: Foot by Fraud ; Per Holt Ch. J. Adjornatur. Show 289. 290. Mich. 
iv C. 6. 3 W. & M. Beake v. Kent. 


afirmed | 

in B. K.—Carth. 195 S. C. is that the Defend int rejoin'd Generally maintaining her Bar, and tra. 
verſed that all or any bf the ſudgments were kept on Foot by Fraud, and therefore the Court held 
the Rejoinder good, and if Iſſue had been join'd that all were kept on Foot by Fraud, and it had been 
tound that one of them alone had, this Iſſue had been found for the Plainritt, becauſe the Plea was 
falſe in Part, and fo the whole is falſe, therefore this general Form of Pleading would be no Dif. 
advantage to the Plaintiff (as is pretended) for he might have taken Iſſue that all were continued by 
Fraud, or elte he might have ſingled out one of the Judgments; and taken Iſſue upon that alone, 
The Hlaimitt ſceivg the Opinion of the Court prayed leave to diſcontinue, which was granted. 


8 The Plaintiff in Cur. Pal. counted againſt the Defendant that he 
was indebted to the Plaimiff as Adminiſtrator to F. B. in 101. pro tant 
Denar* ſum” ejuſdem Guer” as Adminiſtrator of F. B. per ipſum Det* ad 
Uſum ipſius Quer', as Adminiſtrator of F. B. Habit & recept?, Upon 
non Aſſumpfit pleaded, a Verdict and Judgment was pro Quer', and a 
Writ ot Error was brought in B R. and Error aſſigned that the Pu 
was general, and no Mention of F. B. in the Plaint, ſo there is a Vari- 
ante between the Plaint and the Declaration, and for this Error the 
Judgment was reveried. Skin. 386. Mich. 5 W. & M. in B. R. 
Neath v. Reeves. 

79. Defendant muſt not only prove Payment without Abatement gt 
Collulion as Diſcharge of Bonds, but alſo that there was a real Debt 
for which the Creditor's Oath tuttcerh, or if Evidence be given that the 
of 


Teſtator acknowledged ſo much due by Bond that may be allowed, f 
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bat would have been good Evidence againſt himſelf. Cumb. 352. per 
Holt Ch. J. Trin. 5 W. 3. Anon. 

80. If an Action be brought againſt an Adminiſtrator, the Plaintiff 
need not aver in his Declaration that Adminiſtration was committed to the 
Defendant contra 2 Vent 84 Bracton v. Liſter Et Nota bene for per 
Mather, in an Anonimous Caſe in C. B. Mich, 98. it was held to be ill 
upon Demurrer, but cured by the Defendant's Pleading whereby he ad- 
mitted himſelf a lawful and rightful Adminiſtrator; Per Holt Ch. J. 
Comb. 465. Hill. 10 W. 3. B. R. Sparkes v. Crotts. 

$1, Dir 1 Rent upon a Parol Leaſe, Detendanc pleaded ſuch a 
Debt upon Obli 


JV -» 


= 4 DAH4S _  , 4 - 
33 A SS 
- 2 22 —„— — E22 — — 32 
— 2 —. ESTI” hs 


— 30. aw 


igation ultra quod he had no Aſſets, ſor being in equali 
gradts he could not plead the one again/t the other till Fudgment or Pay- 
ment of the Money, but otherwiſe if one of them be of higher Nature 
than the other, and there is no Diverſity between Debt in the Realty 
by Specialty, and in Realty without Specialty as to Equality of De- 
orees. 12 Mod. 291. Paſch 11 W. 3. in Caſe of Cage v. Acton. 

82. Covenant was brought againſt the Auminiſtrator of an Aſſignee of a Term 1 Salk. 309. 
for Tears, and the Declaration againſt him was as Afignee of the Leſſee, pl 13. S. C. 
though he was only the Adminiſtrator of the Aſſignee, and adjudged : eld accord- 
that the Action was well brought againſt the Adminiſtrator by the * Rag 
Name of Aſſignee, Carth. 519. Paſch. 12 W. 3. B. R. Tilney v. Rep. —_ 
Norris. S.C adjudg'd 


83. If Executor ſuffers Fudgment to go againſt him by Default, it is OT 
an Admiſſion of Aſſets, and the Sheriff may on the Fi. Fa. return a De- 
vaftavit. 12 Mod. 411. Trin. 12 W. 3. Rook v. Sheriff of Salisbury. 
| 84. In an Action againſt an Executor or Adminiſtrator, it he pleads 

twenty Fudgments, he conſeſſes Aſſets tor above nineteen of them; and 
yet they muſt at their Peril plead all the Judgments in Force againſt 
them, tor it they tail in one of them, they ſhall never take Advantage 
of it, for the Creditor ſhall have Judgment to execute when Aſſets 
come, and it the Executor plead nor all _ g he loſes the 
Right of preferring them, and may be charged in a Devaſtavit tor thoſe 

udgments he has omitted to plead, of which ſee a Cale well reported 
in Hutton; for the pleading of the judgment is a Protection of the 
Aſſets which you have or may have until the Judgment be ſatisfied, 
and if one pleads five Judgments and one of them be falſe or fraudulent, 
you are ſadled with the whole Debt. Per Holt Ch. J. and Gould ]. 
12 Mod. 196. Trin. 13 W. 3. Atfield v. Parker. 

85. When an Executor pleads to a Recognizance, he muſt ſet it forth 
to the Court, that the Court may ſee wherher it be to be performed or ot 
not, but if it be a Debt, they only need ſay that a Judgment was ob- {1M 
tained againſt him in ſuch a Court, if it be ix any ot the Courts of Weſt. 1 
minfter, but if it be in any Inferiour Court, they mult give it Juriſdiction, wh. 
and fay taliter proceſſum fuit &c. Here the Plaintiff had Judgment 1 
upon the firſt Exception; Per Holt Ch. J. 12 Mod. 613. Hill. 13 W. 11/08 
3. B. R. in Caſe of Ingram v. Foot. 1 

86. Adjudged, That where an Executor ſuffers Fudgment to go againſt = 
him by Default upon the Writ of Inquiry, he ſhall not give in Evidence "2 
want of Aſſets, becauſe he is now eſtopped; for he ought to have pleaded | 0 
Plene Adminiſtravit, or ſpecially what Aſſets he had. 6 Mod. 308. Mich. 1 
3 Ann. B. R. Treile v. Edwards. [6 

87. A Sci. Fa. quare dampna affideri non debent, was ſued out againſt 1 
an Adminiſtratrix upon the new Statute for preventing of vexatious Suits 0 'Y 
Ec. upon an Interlocutory Fudgment againſt the Inteſtate, to this ſhe pleads 1 
Judgments recovered againſt her pwn Bonds entred into by the Inteſtate, 
and adjudg'd no Plea, becauſe the Act doth nor allow the Executor or 
Adminiſtrator io ſay any thing in Bar of the Action, more than the 
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Teſtatot or Inteſtate could have had when living, which was only in 
Arreſt of Judgment, but he ſhall not be chargeable with Coſts, L. p. R 
43- cites 3 Ann. B. R. Smith's Caſe. © wg 

88. In Debt againſt an Executor tor Rent incurr'd after his Entr 
he cannot -plead. Plene Adminiſtravit, for that confeſſes Miſapplicais?* 
ſince no other Payment out of the Profits can be juſtified till the 
Rent be anſwered. 1 Salk. 317. pl. 25. Trin. 9 Ann. B. R. Buckley 
V. FIR 4 5-3 | 

89. An Executor cannot plead Riens en ſes mains in any Caſe by ty | 
Scire Facias upon a Judgment, tor he may commit a Devaſtavit by 
Releaſe, though he had never the Goods in his Hands. Irin. 9 An 


B. R. Peck v. Peck. 

go. Executor promiſed to pay a Debt of Teſtator's on a certain future Da. 
and the Action was againſt him as Executor; but Parker Ch. |, held 
that the naming him Executor was Surpluſage, becauſe it appears on 
the Face of the Record that the Demand was a Demand upon him up. 
on his own Contract. In effect the Forbearance is the Contideration dt 
this Promiſe, becauſe without Forbearance no Advantage can be taken 
ot this Promiſe cites 1 Salk. 119. Yard v. Eilard. aud to this Opi— 


nion the reſt of the Court inclined. Sed adjornatur. 10 Mod, 254 
Frin. 13 Ann. B. R. Johuſon v. Gardiner. 


3 


— — 


(Z. a. 5) Replications to Pleas of Judgments &c. 
| good or not good. 


N Debt upon Bond againſt an Executor, who pleaded ſevers 


Saund. 338 J. ö a 
ol 49.8 C. | Fudgments in Bar to the Action, ultra quod he had not Alſets ; 


& $ P held The Plaintiſf replied that (placitum) prædict' eſt minus ſufficiens to 
3 ei. bar him, becauſe Satisfaction was ackuowledgid on ſuch an one of the 
tim is No Judgment, and that all the ot her were kept on koct by Fraud, and hoc pa- 
men Collec- rat” eſt verificare, but did no: ſay per Recordum ; and upon Demurrer d 
rium ard this Replication, it was adjudged for the Plaintiff, becauſe hoc pa- 
"_— re rat' eſt vereficare ſhall be taken reſpectively, and ſhall be good on 2 
tions. : General, though otherwiſe on a ſpecial Demurrer, and the Word Placi- 
tum is not but one Bar, viz. all the Judgments make but one Bar, and 
therefore Placitum in the Replication anſwers the whole. Sid. 429. 
pl. 16. Mich. 21.Car. 2. B. R. Hancock v. Prowr. 
2 Saund. 48. 2. If an Executor pleads ſeveral Fudements, the Plaintiſf may rep; 
2.2. 2 2 diſlinctiy to each of them, that they were obtained by Fraud ; or you may 
poten ty ſay ſeparalia Fudicia Cc. abtent per Fraudem, but in the laſt Pleading 
S. C. ruled if one is found to be a true Debt, the Plaintiff muſt have [udgmen:, 


accordingly, Per Twiſden. Mod. 33. pl. 79. Hill. 21 & 22 Car. 2. B. R. Anon. 


and ſays that 8 
it had been ſo ru'ed ſeveral Times before, The Reporter ſays, that this is an Anomalons Cale, ant 


apainſt the Rules of the Law which condemns double Pleading ; but that it has been allow'd in th, 
particular Caſe ſcveral Times, and cues 8 Rep. 132, 138: Turner's Caſe, and 9 Rep. 108. Mere 
Treſham's Caſe. 2 Keb. 591. pl. 11. Trethuny v. Ackland, S C. ruled accordingly. —— In \'- 
ſumpſit againſt an Executor, who pleaded a Recognizance and ſeveral Judgments againſt himſelf, ad 
ſeveral Obligations, and Payment of them all, and that he had fully adminiſtred & The Plan. 
may reply to all or to as many of them as he pleaſe; Per Curiam. Lev. 281. Hul. 20 & 21 Car. © 


B. R, Jefterics v. Dee. 


3. In Debt againſt an Executor, he pleaded Frdgments, and tl 
be bad not Aſſets. ultra; The Plaintiff rep/ied, that the Judgments wer? 
kept on Foot by Fraud and Coviu. The Detendant rejorned, that be gil 


pie 
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got keep them cn Feot by Fraud; and Exception was taken, becauſe he 
did ſay the Judgments or any of them. Vaugh. Ch. J. held the Excep- 
tion good, tor the Rejoinder is a negative Pregnant; and Judgment 

r tot. Cur. tor the Plaintiff Cart. 221. Paich. 23 Car. 2. C. B. 
Warcupp v. Symonds. 

Debt againſt an Executor upon a Bond of his Teſtator; the De- 
ſendant pleaded two Judgments had againſt the Teſtator and ſet them 
torth, and that he had not Aſſets ultra 40 5. towards Satisfaction. The 
Plaintiff replica, that Defendant paid ſo much upon the fir/t Fudgment, and 
ſo much upon the other, yet kept on Foot by Fraud ; and upon Demurrer fc 
was jpliſted that the Replication was ſo complicated, that no diſtinct 
Illue could be taken upon it, for the Plaintift put them both together, 
when he alleges they were kept on Foot by Fraud; but the Replica- 


tion was held good, and the Plaintitthad Judgment. 2 Mod. 36. Paſch. 
27 Car. 2 C. B. Maſon v. Stratton, 


5. Debt on Bond againſt an Executor, who pleaded a Fudgment obtain- S C cited 
ed againſt him upon another Bond of the Teſtaror, but did not ſay prout Lutw. 430. 


patet per Recordum 3 then he pleaded ſeveral other Fudgments, and that 
Plene Anminiſtravit all the Gocds of the Teſtator præterquam 10 4. which 
was charged with the ſaid Judgments, and not ſufficient to ſatisſy them 
The Plaintitt replied proteſtando, that all the Fudzments were obtained by 
Fraud, pro placito dicit, that the Day of the Writ there was no more than 
100 J. ave on ail ihe Fudg ments, and that the Defendant then had ſufficient 
Aſſets to ſatisfy the # udgments, and likewiſe the Debt due to the Plaintiff, 
but that he ſuffered the Tudgments to remain in Force to defraud him. 
Upon a Demurrer, it was refolved that this general Pleading of Aſlets 
to ſatisty all the Judgments, and the Plaint was good; but becauſe no 
Venue as laid where he had Aſſets, ſo that it was not triable, it was an 
incurable Fault. 3 Lev. 311. and 368 Trin. W. & M. in C. B. 
Knighton v. Moreton. - 

6, Debt againſt an Adminiſtrator upon a Bill penal of the Inteſtate &c. 
the Defendant pleaded in Bar ſeveral Fudgments obtained againſt him as 
Adminiſtrator upon Bonds of the Inteſtate amounting to 115 J. and that 
he had ſully adminiſtred præterquam 101. which was nit ſufficient to diſ- 
charge the ſaid Fug ments. The Plaintiff replied, and confeſſed the Bond's 
but that at the Time of the Judgments obtained there was but 481. 10s. 
due on the ſaid Bonds, and thews to whom, and that it was more than 
was really due for all the Debts and Damages on the ſaid Fudgments, and 
that it would be accepted in full Diſcharge thereof, and that the Defendant 
bad Aſſets ultra the ſaid 481. 108. to ſatisfy the Plaintiff's Debs ; 
and upon Demurrer to this Replication it was held ill, becauſe no- 
thing was put in Iſſue; tor the Allegation of 48 1. 10s. would be ac- 
cepted in full Diſcharge of the Judgments is Matter which might be 
given in Evidence to prove the Fraud; he ſhould have ſaid, that the 
Creditors would have accepted leſs than the Debts due to them, and 
that the Deſendant would not pay it, but keep the Judgments on Foot 
by Fraud. Nelſ. Abr. 17z. pl. 9. cites 1 Lutw. 445. [Mich. 3 Jac. 2.] 
Bell v. Bolton. | 
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Executors. 


(Z. a. 8) Pleadings. Ne Unques Executor, Ne un- 
ques adminiſtred as Execator &c. | 


I, E BT againſt an Adminiſtrator, who ſaid that the Writ 041; 
to be brought againſt them by the Name of Executors, though 

they are Adminiſtrators, judgment of the Wrir, becauſe the Statute 
gives W ric of Debt tor Adminiſtrators, and Action of Debt was main. 
tainable againſt them at Common Law, therefore the Writ was award. 
ed good; by which the Defendant ſaid that he was not Adminiſtrator: 
Nota. Br. Adminiſtrator, pl. 10. cites 41 E. 3. 2. 
2. In Debt againſt Executrix it the Deſendant ſays, that ſhe is Admi. 
niftratrix & and did not adminiſter any Goods before the Letters of Al. 
miniſtration committed to her, there it ſuffices tor the other to ſay, That 


ſuch a Day and Near (he adminiſtred certain Goods &c. without ſhewing 


what Goods. Br. Pleadings, pl. 22. cites 19 H. 6. 14. 

3. Contra where ſhe ſays, That the made the Funeral with ſuch Goods, 
and ſbeus what abſque hoc that jhe adininiſtred ot her Goods before the Lt. 
ters committed to her, there the Plaintiff ſhall ſay that {he adminiſtred 
other Goods before, and ſhall ſhew what in certain in this ſpecial Caſe; 
Contra in the common Caſe as above. Ibid. 

Debt againſt tuo as Executors, who ſaid that the Ordinary commit. 
ted to them the Adminiſtration "becauſe he died Inteflate, and ſo they 
ought to be named Adminiſtrators and not Executors, Judgment of 
the Writ ; the Plaintiff ſaid, that the Teftator made them two Exe- 
cutors and died, and they adminiſtred as Executors, and pending the 
Writ the Ordinary committed to them the Adminiſtration, judgment 
&c. and the Detendanrs ſaid that he died Inteſtate, and the Adminiſ- 
tration was committed as above before the Writ brought, abſque hoc 
that it was committed pending the Writ. Br. Traverſe per &c. pl. 89. 
Cites 21 H. 6. 23. 

5. Debt againſt three Executors, two pleaded Fully adminiſtred, and the 
Third ſaid that the Teſtator died Inteftate at B. and the Ordinary by his 
Commiſſion ordain'd the Defendant and two others to receive and levy the 
Goods of the Deceaſed, and to render Account of them to the Commiſſary up- 
on Requeſt, by which the Defendant and the two, receiv*d divers 
Goods, and thereof have fully accounted before the ſaid Commiſſary, 

udgment &c. Per Newton this is no Plea without Traverſe, no more 
than it I ſay, That the Teſtator gave to me, by which I took it, this 
is no Plea without Traverſe, abſque hoc that they adminiftred any Cools 
of the Deceaſed as Executors of the Teflament in other Manner, and the 
other ſaid that he adminiſtred divers Goods and Chattles at H. as Executor, 
Priſt &c. and the others e contra, and that all was enter'd tor the 
Difficulty of the Lay Gents, and ſo it was. Br. Traverſe per &c. pl. 
91. Cites 21 H. 5. 27, 28. 

6. Aud in Debt againſt a Feme as Exccutrix, who ſaid that the Baris 
died Inteftate, and jbe expended certain Goods in his Sepulture, abſque loc 
that ſhe adminiſtred as Executrix. Br. Ibid. cites 2 H. 6. 

7. Debt againit Executor who ſaid, That the Teſtator died Inteffate, 
and the Ordinary committed the Adminiſtration to F. NV. who ſold ſuch 
Goods to the Defendant, by which he took them and adminiſtred as his pre 
per Goods, abſque hoc that he adminiſtred other Goods, and by ſome this 
amounts bur to the general Iſſue, by which he paſſed over, and /a:d . 


* — 


1 —— 
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he deliver d to him certain Goods, and certain Apparel, and thew d what 
abſque hoc that he was Executor, or adminiſtred as Executor &c. Quzre. 
Br. Dette, pl. 189. cites 32 H. 6. 6. 

g Where the Defendant in Debt againſt him as Adminiſtrator ſays 
that he buried the Inteſtate or was his Feme, and took his neceſſary Apparel, 
abſque hoc that he adminiſtred in other Manner, this is a good Travetſe, 
br. Traverſe per &c. pl. 141. cites 37 H. 6. 27, 28. 

9. But where ſhe confeſſes no Adminiſtration, there the traverſe ſpall be 
Abſque hic that fhe adminiſtred. Note the Difference. Br. Ibid. 

io Debt againſt an Executrix, who pleaded ſhe never was Execu- 2 Lev. 190 
trix, or ever adminiſtred as Executrix 3 The Plaintitt replied that ſbe had N 29 
gaumiuiſtred as Executrix of the Teſtament &c. Priſt. And in Evidence the 5 1 
Defendant ſhew'd Letters of Adminiſtration granted to her of the Goods of well v. Sib- 
the Deceaſed, by which ſhe adminiſtred them, and that jhe did not admi- ley Execu- 
iter before. This ſeems good Evidence, For jhe adminiſtred as Ad- - _ after 
miniſtrator by Authority, and not de ſon Tore, and yer ſhe might have ded thas 
pleaded this Matter in Abatement of che Writ, in which ſhe was nam'd ſhe had Ad- 


Executrix. Quære. D. 30g. b. pl. 61. Mich. 13 & 14 Eliz. Anon. miniſtration 
, R "I i granted to 
her Abſque hoc that ſhe is Executrix, or over adminiſtred as Executrix. The Court held this to be 


a Plea only in Abatement, and therefore not pleadable as here after Imparlance, and gave Tud 
for the Plaintiff ——1 Salk. 266. pl. 4. Mich. 5 W. & M. in B. R. the S. C. of D. 50g. pl. 61. cured 
and relied upon, but the Court held it no Plea in Bar. 


— w— 


11. The Defendant made Cunuſance ut Ballivus Adminiſftratoris of the 
Grantee of a Rent, but did not ſhew the Letters of Aaminiſtration; The 
Court * that this would have been a good Exception, bur that it 
being taken after a Demurrer it was relieved by the Statute of 27 Eliz. 
of Demuerers. 4 Le. 116. pl. 214. Trin. 29 Eliz. C. B. in Cale of 
Ognell v. Underhill. | 

12. Adminiſtrator durante Minore Artate cum Teſtamento annexo 
Plaintiff did pot ſet forth, that Adminiſtration was committed to him, but 
Profert hic in Curia literas Teſtamentarias, without ſaying Literas Admi- 
niſtrationis; This was held ill, and not cured by a Verdict. 2 Jo. 193. 
Paſch. 34 Car. 2. B. R. Lake v. "Thacker, 

13. Attion was brought againſt E. as Executor of F. S. who pleaded 
he was not the ſame Perſon named in the Vill; (and in Truth F. S. made 
others Executors and not E.) this upon a Demurrer was held aa ill Plea, 
becauſe he might be Executor de ſon Tort, though he be not named in the 
Will, and ſo may be chargeable, and theretore he ought to have pleaded, 
that he was not Executcr, nor ever adminiſtred as Executor; and Judg- 
ment for the Plaintifl. Sty. 63. Mich. 23 Car. B. R. Seamaa v. 
Edwards. 

14. If the Defendant pleads that the Teſtator made one F. S. Executor, 
who proved tha Will &c. he ought to traverſe abſque hoc that he was 
Executor, or ever adminiſtred as ſuch, for both may be true, and yet 
the Defendant liable as Executor de fon Tort, 2 Mod. 169. Hill. 
28 & 29 Car, 2. C. B. Singleton v. Bawtree. 


(Z. a. 9 Pleadings in Actions by or againſt Execu- 
tors &c, Where there muſt be Monſtrans of the 
Teſtament, or Letters of Adminiſtration, 


. I* Raviſhment of Ward by three Executors, the Defendant demanded 
Oyer of the Teſtament, & non allocarur ; Bur he demanded 
4 T Oyer 
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Oyer of the Writ, and it was granted. Br. Monſtrans, pl. 29. Cites 


— 


7H. 4. 2 
As to the 2. If is ſaid that an Executor who brings an Action ſhall ſhew the 
fuing of Ac- Teftament, and Teſtament nuncupative under the Seal of the Ordinary ;, 


Judges will ſufficient ; Quod nora bene, Br, Monſtrans, pl. 140. Cites 14 U 


not admit . 5. 
the Execu- 


tors to ſue for Things in Action unleſs they ſhew the Teſtament duly proved under the Seal of the 


Ordinary, but if proved by ſome of them the King's Courts will allow it. 9 Rep. 38. a. in Henflo. 
Cale, - 


3. Debt by Executor; The Defendant imparled ; He ſhall not have 
Oyer of the Te/ſament alter this, by Award, Br. Oyer de Records, pl. 
39. cites 19 H. 6. 7. 
4. And after Imparlance che Detendant ſhall not have Oyer of the 
Teſtament, nor ot the Obligation and Conditton, and yet he may 
lead Variance between the Writ and the Obligation alter Imparlance 
tor the Obligation remains always in Court ; Contra of the Teſtament, 
Br. Ibid. cites 38 H. 6. 2. ; 
Wherefore Debt againſt an Executor, who ſaid that the Dean of Paul's in 
ity 8 London has Furisſdiction Ordinary in K. and ſhe wed by Specialty 
adminiſtra. Pleading, How, &c. and that the Party died there, and that the Dean 
tion was committed the Adminiſtration to the Deſendant becauſe the Party died In- 
committed teſtate, and fo ought he to be named Adminiſtrator, and not Executor; 
8 . Judgment of the Writ; Yelverton prayed Oyer of the Letters of Ad- 
Wir where Miniſtration, Portington ſaid you ſhall not have it; for where an Ex- 
he w made ecutor brings an Action he ought to ſhew the Teſtament. Br. Mon- 
Executor ſtrans, pl. 55. cites 21 H. 6. 23. 3 
Ee eg 5. But it an Action be brought againſt two Executors, and they ſay 
Execuror tat the Teſtator made them and F. V. Executors, who adminiſtred with 
before, and them, and is alive not named &c. Judgment of the Writ, there they 
the Deten- need not ſhew the Teſtament; and fo note a Diverſity where they bring 
22 wag the Action and where the Action is brought againſt them; And the beit 
n Opinion was, that in the Caſe above the Defendant need not ſhew the 
non was Letters ol Adminiſtration. Ibid. 


committed | 
ut ſupra, abſque hoc that it was committed pending the Writ, and the other e contra. Br, 


Ibid. 
The Defendant need not ſhew the Letters of Adminiftration by way of Defence. Contra where it 


is by way of Action. Br, Adminiſtrators, pl. 34. cites Hill. 21 H. 6 23. and Paſch. 10 E. 4. 1, 


6. Teſtament and Obligation ſhall be ſhewn without Demand of th: 
other Party, but in Formedon in Remainder the Demandanc is not bound 
to ſhew it unleſs the Teuant demands it; Quod nora Diverlicy. Br. 
Count, pl. 53. cites 36 H. 6. 16. 

8 Treſpaſs of Chattels taten; The Defendant juſtified as Adminiſtra- 
tor of the Goods ot J. N. ro whom the Goods belonged, and was not 
compelled to thew the Letters of Adminiſtration, becauſe it was 4 
Thing veſted in Poſſeſſion and by way of Bar ; But if it was by way of De- 
mand he and Executor ſhall thew the Letters of Adminiſtration and 
Teſtament, but He who claims a Rent-charge or Reverſion ſhall ſhew 
Deed though it be by Bar, tor he is intitle to the Thing by the Deed, 
but Letters of Adminiftration intitles him tu the Action only, and not to tht 
Thing. Br. Monſtrans, pl. 118. cites 10 E. 4. 1. : 

9. Treſpaſs by an Executor of Goods carried away in the Life of t/* 
Teftator, che Plaintiff ſhall not be compelled to fhew Teflament in al. 
ther Term, by the Opinion of the Court ; and therefore it the Defen- 
dant does not demand Oyer of it the firit Term he has ſurceaſed his 


Time; Contra of Letters of Admini/tration ; ſor there the Form is quod 
 protert 


Cn. 


— .  —_— — < 
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Profert Literas ſuas Adminiſtrationis, and therefore there Exception 
may be taken at any Time. But ſee the old Book of Entries that he 
ought to ſhew the Teſtament alſo, et proferc Literas Teſtamentat' &c. 
nevertheleſs it appears there, that notwithſtanding this the Defendant 
ſhall not have Oyer of it in another Term, Br. Monftrans, pl. 143. 
cites 16 E. 4 8. 

10. Treſpaſs in an Action brought by Adminiſtrator, he ought ro 

ſhew the Letters of Adminiſtration, Br, Monttrans, pl. 125. cites 21 E. 
o. 

N 1 1. So where he juftiffes as Adminiſtrator ; Per Brian. Br. Mon. 

ſtrans, pl. 125. cites 21 E. 4. 50. 

12. Treſpals by A. Adminiftrator of the Goods &c. of J. N. and So of an Ex 
counted of Goods taken out of his proper Poſſeſſt»n, and yet did not ſhe w ecutor. Ibid. 
the Letters of Adminiſtration, notwichſtanding that he named himſclt pl. 115 cites 
Adminiſtrator, by Reaſon that it is of his own Polle(hon, 
ſtrans, pl. 128. cites 22 E. 4. 11, 12. 


— — 


1 
Br. Mon- But in an 
Act ion of 


the Poſſeſſi- 
on of the Teſtator he ſhall ſhew Teſtament ; Note a Diverſicy. Ibid 


13. So if Executor brings ſuch an Action &c. and counts of a Duty 
to himſelf, or of a Bailment made by himſelf. Br. Monitrans, pl. 128. 
cites 22 E. 4. 11, 12. 

14. In Treſpaſs the Plaintiff intitled himſelf by Leaſe for Years of a 
Stranger. The Defendant ſaid, that before this the Leſſor leaſed to N. 
N. for Tears, which Term yet continues, and W, N. made the Plainti 
his Executor and died, and he entered as Executor, and a good Plea 
without ſhewing the Teſtament, tor it ſhall not be ſhezvn to the Court but 
to enable the Plaintiff to the Aion, and now the Defendant has admit- 
ted it; Quod Nota by Award. Br. Monſtrans, pl. 167. cites 1 H. 

18. | 
; 15. He who claims by Deviſe need not ſhew Teſament; Per Fineux 
Ch. J. Br. Monſtrans, pl. 172. cites 13 H. J. 14. and 20 H. 5. 6. 


16. Aſſumpſit by Executor of a Promiſe to his Teſtator found for the x 


63. 
Plaintiff, and judgment; Error was aſſigned, becauſe he did not ſheu in 0 — 


Court the Teſtament in the Declaration mentioned. It was holden per tot. Judgment 
Cur. to be Matter of Subſtance ; for otherwiſe he does not intitle him- Verſeg. 


felt ro the Action, and the Judgment was reverſed, Cro. E. 551. pl. x. — N 
Paſch. 39 Eliz. B. R. Edwards v. Stapleton. 


cited ac- 
cordingly. 


16. In Scire Facias on Fudgment had by the Teſtator, he need not ſay Sid 249. pl. 
in the Writ Profert Literas Teſtamentarias; And Raymond having 16 White- 
for want thereof demurred, it was over-ruled per Cur. on reading 9 , 


the Record. Keb. 894. pl. 59. Paſch. 17 Car. 2. B. R. Whitmore Miles, $ C. 


the Court 
v. Jaacob, held it only 


M atrer of 
Cars Seam ſo it had been adjudged, and then Defcndant ſhall not have Advantage of it on ſuch Ge- 
neral 


murrer ; And Judginent for the Plaintiff, But if Judgment had been had by Executor 
or Adminiſtrator it ſeems clear that in Sci. Fa. thereupon it is not requiſite to ſay Protect ia Cur. 
Litcras &c. becauſe it appears by the Judgment, Ibid. by the Reporter. 


17. In a Si. Fa. by an Adminiſtrator on a fudgment recovered by the 
Inteſtate or by himſelf, he need not ſay Protert Literas Adminiſtratio- 
nis; for a Sci. Fa. is no Declaration. 2 Keb. 882. pl. 62. Hill. 23 
& 24 Car. 2. B. R. Remington v. Holt. 


18. When the Delendant pleads Letters of Adminiſtration he need Where 7 
not ſay Hie in Curia Prolat'. But the Plaintiſt that intitles himfelt to Adi 


the Action mult; Per Vaughan. Cart. 227. Trin. 23 Car. 2. C. L 


a Scire 
Mellor v. Overton. Facias, on a 


Judgment 
recover'd by himſelf, he need not come with a Proſert hie in Curia Lit” Teſtam' but whers he brags 


it 
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348 Executors. 


it on a Judgment recover'd by his Teſtator, he muſt. 2 Show. 459. pl. 425. Hill. Mg 
B. R. Valijct v. French. 7 K I & 2 Jac 2 


19. If an Executor brings an All ion as Executor where he need not nam, 
himſelf Executor, he need not plead with a profert in Curia of the Let 
ters Teſtamentary. 2 Ld. Raym. Rep. 1215. Mich. 4 Ann. in Cale 
ot Wallis v. Lewis. 

20. An Adminiſtrator brought an Action and did not ſet forth the Tes. 
ters of Adminiſtration; yet the Defendant having pleaded Non ft Fatum 
Inteſtati, that made the Declaration gond. 8 Mod, 356. cites Hill, 1; 
Geo. in the Cale of Hedley v. Williams. 


* 
nn 


(Z. a. 10) Pleadings. What ſhall be ſaid to be an 
Admiſſion of Aſſets. 


* 3 2 1. Brought Action againſt an Adminiſtrator, who pending that 
v.46 Suit, /et Fudgment be had againſt him by B. and did not plead 


d 
Verdict giv. that Fuag ment in Bar to the firſt Action, but ſold the Goods of the Inteſtate 
en for the to pay B. A. likewiſe got Fudgment and brought a Fieri Facias, on which 
dey Þ the Sheriff levied Part, and as to the Reſt returned a Devaſtavit. In an 
2 a« ſes Action brought againſt the Sheriff for a falſe Return, it was inſiſted 
aſide, and tor the Plaintiſt, that the ſuffering Judgment by Detault was no Con. 
a Kule of feſſion of Aſlets, and that the Sheriff ought not ro have returned a 
Court made Devaſtavit, but a Nulla Bona, and upon that there ought to have 


that the been a Scire Fieri Inquiry, but adjudged, that he may return a Deraſ. 


fend x 4S wee 5 ; 
— have tavit on the firſt Fieri Facias if he will run the Riſque of its being 


his Coſts — true or not, andthat the Inquiry is only tor his Safety, that if an Exe 
8 8 | Cutor ſuffers Fudgment to go by Default, or confeſſes it, he admits Aſſets; 
PP: % Pl. That he might have 1 the farſt ſudgment obtained by B. againſt 


7. S. C. a . ä 
the Cburt the Action ot A. & Riens ultra; but not having done it, it is an Ad- 


held that miſſion of Aſſets, to anſwer the Judgment in this as well as to the firſt 
— 2 Action, and he is eſtopped to ſay the Contrary upon a Devaſtavit re- 
cid not us tone. 1 Salk, 310. pL 14. Mich, 12 W. 3. B. R. Rock v. 


againſt the 
Sheriff; Leighton. 


For be had 
done his Duty; For when a Judgment is given againſt an Executor or Adminiſtrator, it is given 


of all Aſſets which he had at the Time of the Commencement of the Action, and if an Executor or 
Adminiſtrator hath paid off a Judgment pendente lite, it cannot be given in Evidence upon Plene Ad- 


miniſtravit pleaded ; For it ought to be pleaded ſpecially. 


p 2 "4 e 
> „ 45 4 „ _ a 


| o 
4 
— 
4 
- 
o 
* 


12 Mod. 2. If there are three Fudgments againſt the Teſtator, each one for 20 J. and 
527 „ the Executor has Aſſets but to the Value of 20 l. it he pleads theſe three Fudg- 
& iinoly ents and one of them is ill pleaded, or upon Iiſue joined one of tbem 15 
— F found againft the Executor, (though in Fact perhaps he has but 201. 
th ]|— which will not be tufficient to fatisfy the other two Judgments of 
[t he pleads 20 J.) yet by pleading the Three it is an implicite Confeſſion of Aſſets 


3 .. tor mare than the two Judgments, and therefore in ſuch Caſes Judg- 
1758 ment ſhall be againſt him tor the Value of the ſaid Judgments; Per 


tefſion of Holt Ch. J. which Gold. J. agreed. Ld. Raym. Rep. 678, 679. 
Aſſets to ſa- Trin. 13 W. 3. in Caſe of Parker v. Atfield. 


f II Ee 
22 Riess ultra a certain Sum is only Form, and not traverſable. 1 Salk 311. pl. 16, Trin. 13 
W. z. B. R. the third Reſolution in the Cale of Parker v. Atſield. 


(J. a. 11) 


— 


— — 


E xecutors. 


(Z. a. 11) What Plaintiff muſt do on Plene Adminiſ- 
travit pleaded. 


"i 


N Debt againſt Executors or Adminiſtrators Plene Adminiſtra- Debt againſt 
vit is m0 Plea, unleſs he ſays the Day of the Writ purchaſed, quod 


nota, Br. Aſſets, pl. ). cites 5 H. 5. 10, 11. 


2. Debt againſt three Executors of an Executor, one pleads a Releaſe to Fitzh. tit. 
his Teftator at L. the other pleads that firſt Teftator made their Teftator 
and one B. his Executors who is yet living, and not named in the Writ 
and prays Fudic* de Breve; The Third pleads Plene Adminiſtravit in the 
County of W. and fo to Iſſue upon all. 


Executors, 
pl. 31. cites 


93.0. 


Here all the Pleas go to the 


Action, and therefore it was ſaid that the Plaintiff at his Election 
might try which he would firſt, for if any one were found with him 
he ſhall recover de Bonis Teſtatoris. But the Releaſe being a perpetual 
Bar between the Parties, and to avoid Entanglement, it any ot the 
other Iſſues were tried firſt, a Niſi Prius ſhall iſſue to L. to try the ſaid 


Releaſe at the Prayer ot the Defendant. 


But it one had pleaded in 


Abatement of the W rit, the other to the Action, the Plea in Abatement 
ſhould be firſt tried, for the Plaintiff ought not to recover upon a bad 
Writ, 8 E. 4. 24. a. pl. 3. 


3. Executor adminiſters, and 
niſt ration is granted to 


215. Trin. 32 Eliz. C. B. Hawkins v. Lawſe. 

4. Debt was brought by original Writ againft an Adminiſtrator 
ther County than where he was commorant, and before he had Notice of 
this Action he paid ſeveral Debts of the Inteſtate due by Specialties, 


J. 5. 


aſterwardi refuſes in Court, and Admi- 


In Debt brougnrt againſt the Executor he 
pleaded Plene erf and gave in Evidence that he himſelf had paid 
certain Debts, and that all the Reſidue of the Aſſets were recovered by Cre- 
ditors againſt the ſaid Adminiſtrator and paid by him. This is no good 
Evidence to maintain the Iſſue; For he to whom the Adminiſtration is 
granted is a meer Stranger, and what he did is without Warrant, and 
therefore it is no Adminiſtration to prove the Iſſue. Le. 154, 155 pl. 


in ano- 2 Le 60. | 
pl. 88. S. C. 
in totidem 


and Verbis. 


ſo he had not Aſſets to pay the Debt demanded, though he had Aſſets at 


the Day of the Teſte of the Original. 


And now the Defendant appearing 


pleaded this ſpecial Matter, and concluded, viz. And ſo nothing re- 
mained in his Hands ; and it was held per Cur, to be a good Plea. 


Le. 312. pl. 434. Trin. 32 Eliz. C. B. Corbet's Caſe. 


5. A Man may plead Plene Adminiſtravit ſpecially as Debt againſt 
Executor, who pleaded three Fudgments of 100 J. a Piece, and that he had 
paid 40 J. in full Satisfaction of two of the Judgments, and that he hath 
not bad Sc. præterquam the ſaid 40 1. and 20 l. more, which is not ſut- 
ficient to pay the other, whereupon the Plaintiff demurred and Judg- 
ment tor the Detendanr, for it is a Pleinm' adminiſter ſpecial. Hub. 


218. 
6. 


n 


"9 284. Trin. 15 Jac. Kid v. Chinely, 
Debt againſt Executors they pleaded that they had fully admi- 


niſtred all the Goods except a Term, which Term they had refuſed ; and it 
was adjudged againſt che Executor contrary to 21 H. 6. 24. Lat. 


201. Arg, cites Paſch. 17 Jac. B. R. Manly v. Moody. 


4 U 


7. Debt 
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au Executor 

who pleaded 
Plene Admi- 
niſtravir, 

the Plaintiff replied Aſſets Die exhibitionis billz, viz, 23d of October which is the firſt Day ef 
Michselmas Term; Now it appears upon the Evidence, that the Bill was not filed till after four- 
teen Days or after in that Term, nothing which he had in his Hands which he had paid within that 
that Term to diſcharge other Debts of equal Nature, before the very Day ot filing the Bill ſhall be 
Aſets. Sid 432 Mich. 21 Car. 2. B. R. Man v. Adams. 
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250 Executors. 


J. Debt is brought againſt an Executor, the Executor is outlaued , 
on the ſaid Adtion ot Debt; he reverſes the Outlawry ; the ſame Pla, 
riff brings a new Action againſt him; he pleads Plene Adminiſtravit; It 
is a good Replication that he had Aſſets on the Day of the firſt Writ ay 
chaſed ; For the Detendant ſhall not take Advantage of his own Won 
by Contempt ot the Law, it the Plaintiff brought the ſaid new Wrie 
in convenient Time. Jenk. 300. pl. 77. 17 Jac. C. B. 

Hob. 127. 8 Debt againſt an Executor; the Queſtion was, Whether he ma 
pl: 160, plead Plene Adminiſtravit, and give in Evidence a Debt in which tho 
N be Teſiator was indebted to him? Or, Whether he may plead the ſpecial 
Kdr. latter, that Plea amounting but to the general Iſſue? Hobart ſaid 
5. P. held If no ſpectal Matter may be alleged to the Contrary, the Defendant ſhall J,. 
according!y. compelled to plead the general Iſſue, and this is good Diſcretion in the 
Court, to take away the Perplexity of Pleading, becauſe one Plex j; 
as good as the other; to which Winch being only preſent agreed, ang 
it was ordered that the Detendant here plead accordingly. Win, 1g, 
Trin. 19 Jac. Ayleſworth v. Harriſon, 
9. Charitable Legacies are to have the Priority of other Legacies, Per 
North Keeper. Vern. 230. pl. 226. Hill. 1683. Fielding v. Bond. 
10. In Scire Facias againſt the Detendant as Executor he pleads full; 
adminiſtred, to which the Plaintiff demurred, becauſe this is no Plez 
againſt a Judgment had againſt the Teſtator, which binds the Goods, 
cites Mo. 858. pl. 1178. Harcourt v. Reynan, and the Execurtors ſhall 
not be allowed all Charges againſt the Judgment; but per Cur, the 
Detendant cannot plead better, and on Payment of interior Debts it i; 
a Devaſtavit, and the Defendant need not ſhew how he hath fully adm. 
niſired, or that he had no Aſſets then or ſince, and Judgment tor De. 
tendant, but that none prayed it. 2 Keb. 726. pl. 32. Mich. 22 Car, 2. 
Smith v. Rawſon. 1 
11. In Scire Facias againſt the Defendant as Adminiſtrator of R. the 
Detendant pleads Plene Adminiſtravit, which is ill; and he fond [oy 
nothing came to his Hands after the Death of the Teſtator; but Iſſue be- 
ing thereon, it is well enough. 2 Keb. 762. pl. 32. Hill. 22 & 2; 
Car. 2. Lane v. Merry weather. 
12. Judgment againſt the Teſtator in Debt, and upon a Scire Facias 
againſt his Executor he pleaded Plene Adminiſtravic generally, I. 
was moved to amend the Plea, becauſe the Defendant fbould have plead- 
2 Keb. 258. ed ſpecially. Per Hale Ch. J. the judgment binds the Goods, and there- 
pl. 2. Hutch- fore it ſhall be preſumed that the ſame were righttully adminiſtred ; 
rap And Twiſden ſaid it had been adjudg'd a good Plea, but let it be a. 


4 oo mended if the Defendant will, Ray m. 230. Mich. 25 Car. 2. B. R. 


Pale Ch. J. Bradley v. Hutchinſon, 


held the 
Plca is ill, and he muſt ſhew how he hath paid, becauſe there ſhall no other Judgment be preſame!, 


unleſs it be ſhewed that another is paid oft; But by Twiſden and Wild this Plea is good enough, 2 
upon a Bond, and it is ſufficient on Evidence to ſhew Payment of Debt of as high a Nature; Bur Mr 
Sollicmor Jones for the Defendant ſaid, the Opinions had been both ways, and he durſt not ver ure 
ir being on 4 ſpecial Demurrer, and therefore prayed Leave to amend, and ſhew ſpecially how, —— 
Kaym. 230. Marg. ſays that in a Scire Facias upon a Judgment this Plea was ajudged naught: in © 


R. Paſch. 1659. Per Glyn Ch. J. 
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Thid. 110, 13. In Debt againſt Executor, he pleaded that be had no Notice c- the 
112. pl. 131. Action till the 27th of March &c. before which Day he had fully e. 
S. C. argued miniſtred &c. The Plaintiff demurred, becauſe he did not ſay 145! 
—_— - was Commorant in another County; tor it he be Commorant in the 14"* 

3 County, he mult take Notice at his Peril. But Vaughan Ch. J. was © 


Ch. ſ. ſaid dy; . f 
* Opinion e contra, and ſaid he had conterr'd with Ld. Ch. J. Hate, 


can be no who ſaid that in B. R. they always uſed to have expreſs Atice, or other: 


— 3 wiſe the Party not to be charged tor any Thing adminiſtred atter the 
. Precipe. Freem. Rep. 54. pl. 69. Mich. 1672. Nightingale v. Lee. 


ther the 
Party be in the ſame or another County; only when he is in ancther County, then it is im, 
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14. The eſtator left a Perſonal Eſtate to the Value of 20001. and owed 
500 J. on Specialties, and oo more upon ſimple Contract, and diſpoſed of 4000. 
in Legacies, and made the Detendant Executor durante minore ætate ot his 
Son; The Executor paid 1400 J. in Diſcharge of the ſaid Debts and Lega- 
ties, and accompted with the Infant Executor when he came of Age, and upon 
Payment of 91 4. Reſiduum to him, he releaſed to him all Actions. Atter- 
wards an Adi ion was brought againſt him by an Executor of one of the Creditors 
of his Teſtator, and upon pleading Plene Adminiſtravit, the Jury found that 
bad paid ſuch and ſuch Debts and Legacies, and had delivered up all 
the Retidue of the Perſonal Eſtate of the Teſtator to the Infant Exe- 
cutor when he came of Age; It was objected by Atkins J. that this 
Verdict did not maintain the Plea of Plene Adminiſtravit; for that 
cannot be pleaded unleſs all Debrs &c. are diſcharged as far as the 
Afers will reach, whereas here the Reſiduum is delivered over, and 
that is liable to the Payment ot this Debt which is yet undiſcharged ; 
But the three Juſtices held that howſoever he diſcharges himſelt ot the 
Teſtator's Eſtate, he may plead this Plea, and that it is his {ateit 
Plea, Mod. 174. pl. 10. Paſch. 26 Car. 2. C. B. Brooking v. Jennings. 
15. On a Scire Facias againſt the Executors of the Plaintitf iz Re- 
lin to know why he ſhould not have Execution ot Ret? habend' a4- 
judged on Verdict againſt the Teflator ; The Deſendant pleaded fully ad- 
miniſired all but one Cow ; to which the Plaintiff demurred. And by 
Rainsford and Wild, this Cow being in Cuſtodia Legis is in bis Hands, and 
ſo Aſſets ; and if an Averia elongara be returned, a Writ of Witber— 
nam ſhali be de Bonis Teſtatoris; and if the Sherilt return the Teſta— 
tor had no Goods, on a Scire Facias with a Fieri Facias, there remains 
no Remedy, but as on Devaſtavit; and Judgment tor the Plaintitt 
Niſi. 3 Keb. 463. pl. 40. Paſch. 27 Car. 2. B. R. Green v. Sutcliite. 
16. Aſlumpſit againſt an Executor, who pleaded ſeveral Bonds owing 

by the Teſtator not ſatisfied, and that Plene Adminiſtravit all the Gooas 
which the Te/tator had at the Time of his Death, præterquam Bona Sc. 
ad valentiam 104. Upon Demurrer to this Plea it was adjudged ill, 
becauſe the Plea relates to the Time when it was pleaded ; and it Iflue 


had been joined upon it, the Detendant might give in Evidence at the 


Trial, that atter the Writ brought, and before the Plea pleaded, he 
had paid Debts upon Centract without Suit; and tor want ot the inter- 
venient Clauſe, Et quod ipſe nulla habet Bona vel Catalla Teſtatoris, vel ha- 
buit Die impetrationis brevis pred” vel unquam poſtea, preterguam Goods 
and Chattles to the Value ot 10 J. which are not ſufficient to ſatisfy the 
Debts due on the Bonds with which they ſtand charged, and this would 
have made the Plea good, but as the Pleading is the Plaintiff had no 
Remedy but to demur, and therefore Judgment was given tor the Plain- 
tiff. 3 Lev. 28. Mich. 33 Car. 2. C. B. Heblet v. Framingham. 

17. Adjudg'd upon Demurrer that Plene Adminiſtravit is no good 
Plea in an Action of Debt brought againſt an Executor or Adniiniitra- 
tor in the Debet and Detinet as tor Rent. Sid. 334. pl. 19. Paſch. 19 Car. 


2. B. R. Auſtin v. Miller. 


in reſpect of Perception of the Profits, hut if it were in the Detinet only it were a good 
the Court agreed, and Judgment tor the Plainritt, 


18. Caſe &c. againſt an Executor upon Plene Adminiſtravit pleaded. 
Holt Ch. J. declared, That the Plaintiff muſt prove his Debt, or eſe he 
ſhall recover lut a Penny Damages theurh there be Aſſets, becauſe this 
Plea only admits the Debt, but not the Quantum; that all iperate 


Lebts mentioned in the Inventory ſhall be acccunted Aticts in the Ex- 
tcuors 


that the Sheriff could ſummon him to give him Notice. Sed adjornatur. 3 Keb. 151 


pl. 7. S. Cy 


2 Keb. 218. 
pl. 60 S. C. 
lavs the De- 
murrer was 
becauſe he 
is charged 
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Executors. 


Caſes ot 
Pract. in 
8.163. 
S. C. fays 
that the Mo- 
tion was 
granted. 


Caſes of 
Pract. in 
C. . 153. 
S. C. and 


cutor's Hands ; For it is as much as to ſay that they may be had o 
Demand, unleſs a Demand and Refuſal is prov'd. 1 Salk. 296. pl. 
Trin. 5 W. & M. in B. R. Shelley's Cale I: 

19. Upon a Plene Adminiſtravit Holt faid, If an Inventory be pro- 
duced where there is one Particular of good and bad Debts, the Deten. 
darts ſhall be charged with the whole, becauſe he doth not dittinguiſh 
them, unleſs he can diſcharge any Part of it by ſpecial Evidence 
Comb. 342. 7 W. 3. B. R. Anon. a 

20. At Guildhall, upon Plene Ad miniſtravit the Quſtion was, If the 
Detendant ſhall be allowed the Payment of a Dnarter's Rent accrued 
due within four or five Days 2 the Death of the Inteſtate, he havin 
received all the Profit of the Land till within ſuch a tmall Time? It 
was objected that this was not a Debt due Tempore Vitæ of the Intef. 
tate, aud therefore it not being his Debt it ought not to be allowed to 
be paid out ot his Eſtate. On the other Side twas ſaid, that it will be 
hard that an Executor or Adminittrator ſhall pay a Rent out of his own 
Eſtate when the Inteſtate &c. had received all the Profits, except tor 
two or three Days; and Holt Ch. J. ſeem'd to incline, that if this 
was a Term continuing after the Death of the Inteſtate, chat the Admini— 
itrator ſhall be allowed tor the Rent; otherwiſe if it be determined by 
his Death. Skin. 649, 650. pl. 8. Trin. 8 W. 3. B. R. Mitchel v. 
Meeſe. 

21. In Debt by Husband and Wife againſt an Executor who pleaded 
Plene Adminiſtravit; and upon Iſſue it was proved, that the Executor 
had aiſcharged a Debtor of the Inteſtate cut of Ludgate taking a Bond trom 
him tor the Debt, and it appeared that he was io extreme poor that he 
was downright ftarving ; Vet the Debt was judged Aſſets in Executor's 
Hands. 12 Mod. 346. Mich. 11 W. 3. 

22. It was moved to plead double Nor Aſſump/it and Plene Adni- 
niſtravit, which was denied by the Court, as Affidavit being produced 
that Defendant had fully adminiſtred. Notes in C. B. 234. Mich. 8 Geo. 
2, Heathfield v. Allen, | 


See the Note at the next Plea, 


23. On Motion to plead double, Solvit ad Diem and Rieus per Deſcent, 
it was objected that an Affidavit of the Fact as to Riens per Deſcent 


ought to be produced from the Heir as from an Executor or Adminil- 


ſays that the trator in a Plene Adminiſtravit, and the Objection was held good. No 
Motion was Rule. Notes in C. B. 234. Mich. 8 Geo. 2. The Burgeiſes ot Wisbetch 


ranted —— 
bid. 154. 


v. Frier. 


The Reporter adds a Note that Affidavit muſt be made by the Executor or Adminiſtrator, that he 
hath tully adminiſtred, and by the Heir that he has nothing by Deſcent, betore Motion. 


(Z. a. 12) Pleadings by Executors or Adminiltrators. 
Fraudulent. 


I. EBT was brought againſt an Executor who pleaded a former Re- 
covery againſt him for 2001. and that Execution 1ſſued; and 
pleaded alſo another Fudgment had againſt him for 100 J. abſque hoc that he 


had Aſſets to ſatisfy that Execntion of 2001. This was adjudg'd a goo! 
ea, 


— ä — * —_ 
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Fea, and the Plaintiff muſt reply, that he had Aſſets in his Hands ultra 
the 200 J. and ultra the 100 I. tor before thoſe are ſatisfied, the plain- 
tif was not intitled to his Debt. cited aby Vaughan Ch, J. Vaugh. 
105. as 19 E. 4. 12. b. 

2. In Debt againſt the Defendant as Executor, he pleaded Plene Admi- Cro. E. 405. 
niſtravit ; The Fury found that his Wife was Executrix, and that ſhe, to pl 16. Wil- 
d.ceive his Creattors, made a Gifs of the Goods before Marriage, but ſtill decke v. 
ep them in her Poſſeſſion : and afterwards married the Defendant, and 4 Ar 
died, An 4 ach of the Goods as are ſufficient 70 ſatigy the judg dy all 
Creditors ; adjudg'd tor the Plaintiff, becauſe the Detendant by plead- the Juſtices 
ing Plene Adminiſtravit, had contefſed himſelt to be Executor, and bræter Fen- 
therefore is chargeable; tor the Property ot the Goods did not paſs ous” 
of the Wite by the Grant it being made by Fraud. Mo. 396. pl, 518. 

Hill. 37 Eliz. Watſon's Caſe. 

3. A. brought Debt on a Bond of 1001. againſt B. and others Ad- 
miniſtrators ot C. The Defendants pleaded in Bar aivers former Recove- n 
ries againſt them in Debt, and that they had not Aſſets preterguam Bona C. 3 ; 
& Catalla quæ non attingunt ad valorem of the ſaid Debts recovered. ner's Caſe, 
The Plaintiff replied, that the Defendants ſince the Recoveries did pay alias, Tur. 
Part of the Debts in ful Satisfaction, wherewith they held themielves 3 N ra 
content and offered to acknowledge Satistaftion, but the Defendants adjudged. : 
did refuſe to agree to that, to the Defrauding of the Plaintiff; And ad- 
judg'd that the Plaintiff thould recover; for an Executor ought to ex- 
ecute his Office truly. Bridgm. 80. cites 8 Rep. Turner's Caſe. 

In an Action of Debt againſt an Adminiſtratrix who pleaded Sta- o Rep. 108. 
tutes, and further that ſhe had not ſufficient &c. The Plaintiff replied, that * Pech, 
for one of the Statutes a /eſſer Sum was accepted in Satisfaction, and as to 335 _ 
the other, that it was for Performance ot Covenants, andthat none was ham's Caſe 
broken; and the Detendant demurred ; and adjudged tor the Plaintiff, S. C re. 
and that the general Averment of Payment and Acceptance, and that the ſele d e- 
Statute was for Performance of Covenants was good, becauſe the Plain- 7 oy 


tiff was a Stranger thereto. Bridgm. 80, 81. cites 9 Rep. 108. the 3d Re- 
ſolution. — 


Brownl. 151. Brokesby and Vaux v. Treſham 5 C. 


5. If Judgment were had againſt an Executor by Covin, the Plaintiff 
may traverſe generally ; But ſuppoſe that the Judgments were had upon 
good Cauſe, and after comes an Agreement as to pay ſo much a Month in 
SatisfatFion, and in the mean Time to keep the Fudgment on Fort, in this 
Caſe the keeping the Judgment on Foor is traverſable, and the Pay- 
ment is but Inducement, and Matter of Inducemenr ſhall never be tra- 
verſable ; Per Doderidge J. Lat. 111. Hill. 1 Car. Beaumont's Caſe. 

6. Debt againſt an Executor upon an Obligation. The Detendant S. C. cited 
pleads ſeveral ꝓudg ments ultra quod he had not Aſſets, The Plaintiff re- 4 ,d. 64. as 
plies that thoſe Judgments were kept on Foot by Frand. The Detendant 1 ; 
rejoins, that the ſaid ſeveral Fudgments were not kept on Foot by Fraud, affirm'd on 
and doth not ſay, nor either of them; and it is pothble, that it one only « Writ of 
be kept on Foot by Fraud it may cheat the Plaintiff of his Debt; and Error in 
for this Cauſe Judgment was given for the Plaintiff, Freem. Rep 121. © 3g 


pl. 141. Trin. 1673, Waterhouſe v. Symonds. S. C. citcd 

. Arg. and 
Ibid. 290. Holt Ch. J. mentions the Exception in that Caſe for not ſaying Nec eor* alle” and ſaid 
he thought that hard enough, for in a gone Illue you muſt ſay nec cor altq', but in a ſpecial Bar 
you need not; for it falſe in Part it is ſo in all. 


7. Debt upon Bond againſt an Adminiſtrator, who pleaded a Judg- 
ment againſt his Inteſtate in Hillary Term 26 Car. z. and that he had 
not Aſlets ultra &c. The Plaintiff replied, that an Action was then 
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354 Executors. 
brought againſt he Inteſtate, but that he died before 1 and that 
it was obtained after his Death, and kept on Foot by Fraud, The D, 
fendant traverſed the Fraud, but did not anſwer the Death of the Inteſtate; 
And upon a Demurrer it was inſiſted for the Plaintiff, that the Judg- 
ment was ill, and that he being a Stranger to it could neither bring Fr. 
ror or Deceit, and had no other ways to avoid it but by Plea, aud the 
Court held that the Plaintiff might avoid the Fudgment with 
Writ of Error, eſpecially in this Caſe, where it is not only erroneous but vid 
2 Mod. 308. Trin, 30 Car. 2. C. B. Randal's Caſe. d 
Show. 289. 8. Indebitatus Aſſumpſit againſt an Executor who pleaded ſeveral 
* _ g Judgments &c. and that he had not Aſſets ultra. The Plaintiff replied 
the Plaintif particularly to each Fudgment, and averr'd that they were kept on Feet by 
need not Fraud. The Defendant in his Rejoinder pur all the Judgments toge. 
aver Fraud ther, and faid that they were not kept on Foot by Fraud; And upon a De. 
22 „de mutter the N was, whether he ſhould not have made ſeveral Re- 
1 — joinders to all the Judgmears particularly, and not have put them all 
to avoid together? But per Cur. The Plaintiſf need only aver in his Replication 
their Bar, that ſeparalia judicia prædicta are kept on Foot by Fraud, and then this Re. 
4 bk joinder had been good likewiſe, 4 Mod. 63. Mich. 3 W. & M. in B. R. 
— faid chat Beak v. Kent. 
Judicia ſepa- | | 
ralia prædicta were kept on Foot by Fraud, —Carth. 195, S. C. and the Court held the Rejpinder 
becauſe the Traverſe was that all or any of the Judgments were kept on Foot by Fraud; And it Iſſue 
had been join'd that all were kept on Foot by Fraud, and it had been found that one alone had been, 
this Iſlue had been found for the Plaintiff, becauſe the Plea was falſe in Part, and therefore the whole 
is falſe, and conſequently this general Form of Pleading could be no Diſadvantage to the Plaintif 
as is pretended ;) for he might have taken Iſſue that all were continued by Fraud, or elſe he might 
have lingled out one of the Judgments and taken Ifſue upon that alone. The Plaintiſt ſeeing the 
Opinion of the Court prayed Leave to diſcontinue, which was granted. 


9. If there is a Fraud in the Pleading of Judgments or Specialties 
the Executor's Iſe muſt be taken on the Fraud; for if you reply a Com- 
oſition made, and that yet the Judgment is continued by Fraud, ſtill 
it is the Fraud that is traverſable; and if one pleads ten Fudgments, and 
one of them is by Fraud, he has confeſs'd Aſſets at leaſt to the full Value 
the Fudgment. 12 Mod. 528. Gould J. cited Peal v. Gileſton, and 
Workhoule v. Simon, and ſaid ir had been held in C B. that a Tra- 
verſe ot the Compolition had been well. 
1.4 Raym. 10. Debt upon a Bond againſt an Admini/trator who pleaded ſeveral 
Rep. 6:8. Fudgments, and nihil ultra 51. The Plaintiff replied,” as to one Fudz- 
8 C ad- ment there was but ſo much due, which the Creditor was willing to accept 
judged. in Full, and that the Defendant by Fraud defertd the Payment of that 
| Money and kept the Fudgment on Foot to defraud the Creditors,” and replied 
the (ome Thing as to another Fudgment and demurr d as to the reſt, The 
Detendant rejoined that as to one Fudgment it was not Rept on Foot by 
Fraud c. and as to another no Aſſets ultra ſo much, and ſo to the 34, and as 
to the reſt he joined in Demurrer ; adjudged, if it appears that the Dehtee 
was willing to take leſs than is recovered, this is Evidence of Fraud, 
but if *ris ſhewed that the Adminiſtrator had not Aſſets to pay that 
Sum, *tis no Fraud, and that the Concluſion of the Replication with 
hoc paratus eſt verificare as to every Judgment is well enough, but a 
general Concluſion to all had been better. 1 Salk. 311. pl. 16. Trin. 


i Ms 3. B. R. the 4th and 6th Reſolution in Caſe of Parker v. At- 
e 


(Z. a. 13) 


| ——_—_ r 
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(Z. 2. 13) Pleadings. In what Caſes he muſt name 
himſelf, or be named Executor or Adminiſtrator. 


1. EBT by one Executor; The Defendant ſaid that t here is a not her 
alive; fudgment of the Writ ; The Plaintiff ſaid that he is di- 
charged of the Admmiflration and never admiuiſired, and yet the Writ 
was abated, becauſe he may adminifter when be pleaſes. Br. Executor, 
pl. 27. cites 41 E 3. 22. ; 
2. Debt againſ® Adminiſtrators ; It was agreed that if the Defendant 
ſays that the Party made him and another Executor who proved the Teſta- 
ment, Judgment ot the Writ brought againſt him as Adminiſtrator, and 
the Plaintiff ſays that be died Inteftate, Priſt, and the Defendant wauld 
have eftopped him by the Teftament proved under the Seal of the Ordinary; 
& non allocatur. Br. Adminiſtrator, pl. 11. cites 44 E. 3. 16. | 
3. An Ezecutor who refuſes and takes Adminiſtration before the Ordina- 
ry ſhall be impleaded as Adminiftrator, but Executor in Right and Executor 
de ſon tort demeſne (hall not be impleaded as Adminiſtrator, but as Ex- 
ecutor in Pain of Abatement of the Writ. Br. Adminiſtrator, pl. 15. 
cites 50 E. 3. 9. | 
4. It Executor brings Raviſhment of Ward of a Raviſhment in Time 
of Teftator, he ſhall be named Executor in this Action; Contra of a tak- 
ing out of his own Poſſeffion, there he need not be named Executor. Br. 
Executor, pl. 122. cites ) H. 4. 2. | | 
5. Executors affign. Auditors to the Bailiff, and he is found in Arrear- So it the one 


— 


ages, and they brought Debt not naming them Kxecutors, and counted how hgns du. 
he was in Arrearages to the Teftator who made them Executors, and they 8 = 

aſſigned Auditors; The Writ abated per Cur. becauſe they are not nam- of Debt up. 
ed Kxecutors in the Writ; and this Exception ſhall be pleaded to the on the Ac- 


it; nt ſhall 
Writ; Quod Nota. Br. Executor, pl. 12. cites 9 H. 6. 11. „ 


Names of both by the Name of Executors; for this Thing, viz. the Debt, was neyer in their Poſ- 
ſeſlion; Per Keble, Br. Executor, pl. 101. cites 2 H. 7. 15. | 1 


6. Debt againſt Executor, he ſaid that the Teſtator made him and F. S. 8. P. Ibid. 
his Executor who adminiſtred and is alive &c. not named, ſudgment ot 51 WY 
the Writ; and the Plaintiff ſaid that he made the © Defendant + Executor 8. P. 7 
abſque hoc t hat he made 7. N. Executor, and ill; by which he ſaid. ut Iſſue there- 
ſupra, abſque hoc that he made both Executors; and the other e contra; upon. Br. 
Note a Diverſity ; For where it is brought * againſt Executor, it 15. b . 
Piea to ſay that there is another Executor alive if be does not ſay that be * tx. 6 
bas adminiftred ; but where it is brought + by Executor it is a good Plea to 31. tor he 
ſay that there is another Executor alive, tho he does not ſay that he ball not be 
has adminiſtred; for if the one adminiſters, the Action ſhall be brought L 
in the Name of him and of all the others; but the Action ſhall not be gg. 


brought againſt him who does not adminiſter; Note a Diverlity. Br. 5. P. Ibid. 

Executor, pl. 20. cites 33 H. 6. 38. 12 cies 
+8. P. Ibid. pl. 13. cites 9 H. 6. 44.—S. P. in Account by Executors, to which the Plaintiff ſaid, 

that after this the Teſtator made the Plaintift his ſole Executor at B. in the County of M. &c. To 


which the Defendant faid, that the Truth is, that he made the Plaintiff his ſole Exe-utor, but after 


this he made the Plaintiff and the other his Executors, abſque hoc that he made the Plaintiff his ſole 
Executor after this &c. and at laſt he was compelled to ſhew at a Day in this Term in his Rejoinder, 
that ſuch a Day he made both his Executors abſque hoc that he made the Plain:i# his ſole Executor 


after this Day; Quod Nota. Br. Exccutor, pl. 21. cites 33 H. 6. 44- 
88 
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So where four are made Exccutors, and the one, or all except one, retuſe before the Ordinary. 
and the one proves the Teſtament, in Debt by him he and all the others ſhall be named; for che 
Teſtator cannot die teſtate and inteſtate ; Per all the Juſtices except Danby. Ibid, pl. 24. cites 35H 
6. 35, 36.—— 8. P. Ibid, pl. 69. cites 19 H. 6. $1.— ÞJÞJ#. P. IbiJ. pl. 88. cites 9 E. z. 12. 314. 
but ſhould be 9 E. 4. 12.— 8. P. if there are 20 Executors, aud one only proves the Teſtament 
they may proceed jointly or be ſevered if th: others will not fuz, Ibid. pl. 117. cites 21 E. 4. 
24. per tot, Cur. | 


J. Debt againſt a Feme Executrix of the Teſtament of her Husband , The 
Defendant demanded Fudgment of the Writ ; for the Baron died Inte} as 
and the Ordinary committed the Adminiftration to her, and fo ought to 
be named Adminiſtratrix, and not Execucrix ; Judgment of the \Wrir. 
The Plaintiff demanded Oyer ot them; and ſhe ſhewed the Letters, ahh 
would that the Ordinary ordain the Feme Collector ad petend levand ili. 
gena” et exigend* omnia Bona, Catalla et debita ſdefuncti, & illa de nditi. 
oni exponend, et denarios inde ad manus Ordinarii ſolvend* &c. ac plenum 
Inventorium inde conficiend” c. debitoreſque acquietandi Ec. poteſtatem com. 
mittimus. Per Fairfax, it appears that ſhe 1s not intire Adminiſtraty 
therefore the Writ is good. Per Brian Ch. J. Debt does not lie againſt a par. 
ticular Adminiſtratrix, As where the Adminiſtration is committed of all 
Things which ſounds in Action, Debt lies not, but againſt ſuch who has 
Adminiſtratiun omniam Bonorum & Catalla defunt#” &c. by which, an- 

ſwer; Quod nota, Br. Adminiſtrator, pl. 34. cites 16 E. 4. 1, 2. 

8. It a Feme be Executrix and takes Baron, and atter ſhe delivers My. 
ney to F. S. and her Baron dies, and ſhe brings Writ of Account, and 
does not name herſelf Executrix, and yet well; becauſe it was a Thin 

which was once in her Poſſeſſion; Per Keble. Br. Executor, pl. 101. 
cites 2 H. J. 15. 

9. In Debt by Adminiſtrators or againſt them all ſhall be named, }ut 
in Debt againſt Executors it ſuffices to name thoſe who adminiiter, but 
in Debt by Executors all ſhall be named, and in Debt againſt one ag 
Heir he ſhall be named Heir, and it ſhall be Debet and Detinet. Br. 
Dette, pl. 183. cites the Regiſter, 

10. It Goods are taken out of the Poſſeſſion of one Executor where there 
are ſeveral Executors, he alone may maintain an Action, and thac 
without naming himſelt Executor. Went. Off. Ex. 104. 

11. In Detinue for Hs delivered to and detained by Teſtator, and 
now detained by Executor, he need not be named Executor; For he ſhall 
not anſwer Damages tor his Teſtator's detaining. Went. Off. Ex. 192, 
193. 

"y 2. Debt againſ} an Executor, who pleaded that FJ. F. is Co-Executir 
with him not named in the Writ; judgment ot the Writ ; but does nu 
Judgment aver that the other had adminifired, Upon which the Plaintiff demur- 
that Defen- red, and the Plea was adjudged ill; For although when an Executor 
dant * ſues the Defendant may plead another Executor not named without 
cb. ſhewing that the other has adminiſtred, for he may not know whether 


Sid 242. pl. 
8. C. 


— — E . 


$65. pl. 10. he has adminiſtred or not; yet when an Executor is ſued, it he plead 
Swallow v. another Executor not named, he ought moreover to ſay that he has ad- 
Emerion, miniſtred; for this lies in his Knowledge. 1 Lev, 161. Paſch. 17 


ach * Car. 2. B. R. Swallow v. Emberſon. 
the P laintiff. 


(Z. a. 14) 


— — — 
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(L. a. 14) Bond to the Ordinary; And in what 
Caſes Executor mult account in the Spiritual 
Court. 


1. After many Legacies deviſes the Reſidue of all his Goods to ons 
* Taylor, and makes Trott bis Executor and dies. Trott aſter 
accounts before the Ordinary &c. and pays the Reſtilus to Taylor, and there- 
upon has an Acquittance from the ſaid Taylor. Trott dies, and Taylor 
ues his Executor in the Court of Requeſts to account de novo. The Execu- 
or pleads the Acqrittance, and the Plaintiff thereupon demurred. Cook 
Attorney General prays a Prohibition, and the Court ſaid that an Ex- 
ecutor thall not be compelled to account in any Court, although the 
Court ot Conſcience ; But by the Court it was agreed, that an Execu- 
tor of an Executor may be ſued tor a Legacy given by the firſt Teſtator. 
Noy 3. Hill. 2 Jac. B. R. Taylor v. Trotr. 
2. The Court ſeemed that the Ordinary cannot take an Obligation of Hob. 83. pl. 
the Adminiſtrator, that after the Debts and Legacies paid he will diſtri- 110. Slaw- 
bute the Reſidue of the Goods at the Appointment of the Ordinary, Mo. S Calc, 


a S. C. & S. P. 
$64. pl. 1191. Hill. 13 Jac. Slawney v. Elbridge, held Pon 


ly. 
Lev. 233. Hill. 19 & 20 Car. 2. BR Hughs v. Hughs, reſolved that Bonds taken by = Eccleſi- 


aſtical Court to oblige the Adminiſtrator to Diſtribution are void. But ſee Stat. 22 & 23 Car. 2. 
cap. 10. Infra pl. 7. f 


z. An Adminiſtrator is ſued in the Spiritual Court to make an Account, As to the 
and a Prohibition was denied; But otherwiſe it had been it to make . of 
a Diviſion of the Hoods, Noy 24. Mich, 15 Jac. Mountague v eg 
Clerk. 


the Delegates, a Prohibition was granted. Noy 24. Took's Caſe, Thid. cites P 
C. B. Lanch v. Roſſe, where a Prohibition was granted as to making a Diviſion, but ot 
rendring an Account. 


Appeal was 
ordered by 
iſch 16 Jac. 


4. But if an Executor be ſued in the Spiritual Court to account a Ibid. ſays 


Prohibition will be granted. Noy 28. Mich. 15 Jac. Sparrow v. Nota the 
Norfolk. * 21 H. 
gives 
Z Power to 
the Ordinary, but not for Acconnts by Executors, 


5. The Ordinary has no Power to hold Plea to try Payment or not 
Payment, or to adminiſter an Interrogatory to a Witneſs, bur ought to 
accept the Account as it is; tor the Credicors may ſue for cheir Debts ar. 
the Common Law, and then Payment or not Payment ſhall be well 
_ and there one Witneſs will ſuffice. Noy 78. Bellamy v. 

en. 

6. The Spiritual Court try Plene Adminiſtravit per Teſtes, but if they 
retuſe ſuch Proof as is allowable at Common Law in Diſcharge of the 
Party, a Prohibition will go. 3 Bulſt. 315. Mich. 1 Car. B. R. Dickes 
v. Brown. 

J. 22 & 23 Car. 2. cap. 10. S. 1. All Ordinaries and eccleſiaſtical oince the 
Judges having Power to commit Adiminiſtratian, ſhall upon their granting Statute of 
Adminiftration of Inteflates Goods, take Bonds with Sureties, two or more, 22 Car 2. 
in the Name of t he. Ordiuarr, with this Contitition, viz. The Condition of g. — 
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virtue of this Obligation is ſuch, that if the within Bounden A. B. Adminiſtrator , 


the Vw” all and ſingular the Goods, Chartels and Credits of C. D. adecea(eq 7 
— _—_ make, or cauſc to be made, a true and perfect Inventory of all and ful 


to the Ordi- the (Foods, Chattels and Credits of the ſaid Deceaſed, which have or bal} 
nary, en come tothe Hands, Poſſeſſion, or Knowleage of him the ſaid A. B. or int, 
ng Onb- the Hands and Peſſsion of any ether Perſin or Perſons fer him; ana 7 
ters ſame ſo made do exhibit, or cauſe to be exhibited, into the Reg iſtry of 


miniſtration 
is bound to ; Court, at or before the Day of next enſt ung ; and 


give in his the ſame Goods, Chattels and Credits, and all other the Goods, Chatte 
Account in 25 Credits of the ſaid Deceaſed, at the Time of his Death, which 5 


8 any Time after ſball come to the Hands or Poſſe fron of the ſaid A. B. o. 15— 


ithout be- to the Hands and Poſſeſſion of any other Perſon or Perſons for him, do well 
ing cited; and truly adnuniſter according 10 Law ; and further do make, or cauſe ty 
And a Fer- be made, a true and juſt Account of his ſaid Adminiſtration, at or before 


= 3 the Day of and all the reſt and Reſidue of the ſaid Ga; 


tion by that Chattels and Creatts, which ſball be found remaining upon the ſaid Ami. 
Statute may miftrators Account, the ſame being firſt examined and allowed of by the 
ſue the Ad- Fudge or fulges for the Time being, of the ſaid Court, ſhall deliver and 
miniſtraror pay unto ſuch Perſon or Perſons reſpectively, as the ſaid Fudge or Judges, 


Ac- | 
per = a by his or their Decree or Sentence, purſuant 10 the true Intent and May. 
Lepatee ing of this At, ſball limit and appoint ; And if it fhall hereafter appear 
might have hat any laſt Will and Teſtament was made by the ſaid Deceaſed, and th; 


one WE Executor or Executors therein named do exhibit the ſame into the ſuid 


or the next Court, making Requeſt to have it allowed and approved accordingly, if thy 
of Kin is a ſaid A. B. within Bounden, being thereuuto required, do render and deli. 
Leg ue by per the ſaid Letters of Adminiſtration ( Approbation of ſuch Teſtament being 
the Statute, firſt had and made) in the ſaid Court ; then this Obligation to be void and 


_ 2 of none Hiſſect, or elſe to remain in full Force and Virtue. 


gatec Mall | - 
have the ſame Remedy as the other Legatees might before the Statute ; But a Debtor cannot ſue the 
A4miniſtration Bond for Non payment of a Debt to him, or a Devaſtavit committed by the Admini- 
ſtrator. 1 Salk. 315. pl. 14 Hill. 6 Ann B. R. Canterbury (Archbiſhap) v. Wills. 11 
Mod. 145. Canterbury (Archbiſhop) v Willet, S. C and by Holt Ch. J. an Executor is bound to 
account, but a Creditor muſt take the Account as the Executor has made it upon Oath ; but if a Le. 
atee comes he may unravel the Account, becauſe it is the only Court for him to ſue in, and chere- 
| an he is not bound by that Account; But if the Executor will pay him his Legacy, then he cannot 
compel him to exhibit an Inventory, or to Account, becauſe he has the End of his Suit; and cites 
aym 470. i 
N 1 . in a Bond according to the Statute 22 & 23 Car. 2. cap. 10. that C. the Adminiſtra- 
tor ſhould bring in a full Inventory, and a Diſtribution was decreed by the Commiſſary and udge 
of the Court in Suabury in Suffolk to ſeveral of the Inteſtate's Relations, which the Adminiſtrator 
weuld not comply with, and therefore Was excommunicated. The Defendant craved Oyer of the 
Bond, and pleaded that there was an Account given in, and Ifſue joined that there was no ſuch Ac. 
count, and Puis darrein Continuance he comes and offers a Plea of a Releaſe. Exception was taken; 
For it it ſhould be in the Commiſſary's Power to feleaſe this Bond the Stature would be of no 
Force. And per Powell) the Doctor has not done well in givirg this Releaſe, and it is a Breach of 
Truſt ; Quzre quid inde venit. Holt's Rep. 660. pl. 7 Hill. 7 Ann. Butler v. Hammond. 


8. The Widow in the Spiritual Court fer up a Procurator for her 
Children the Intants, and gets her Account paſſed, and each Child's 
Proportion aſcertained, and Diſtribution decreed, and on giving new 
Security got the old Security diſcharged ; The Court ot Chancery 
without Regard had to the Proceeding of the Spiritual Court, decreed 
an Account of the whole Eſtate. 2 Vera. 47. pl. 45. Paſch. 1688. Biſ- 
fell & Ux* v Axtell & al'. 

9. A Perſon Who had a Debt due to him from the Inteſtate by /implt 
Contract, but more than fix Years were elapſed, was ad jadged to be a Cre- 
diror within the Statute 1 Jac. 2. cap. 17. for it is a Debt though 
barrable by pleading the Statute of Limitations ; and theretore a Pro- 
hibition was denied. Ld. Raym. Rep. 232. Trin. 9 W. 3. Waintord 
v. Barker. 

10. The 


FE xecutors. 


11, The Spiritual Court may try the Iſſue of Plene Adminiſtravit, 
but if they over-rule this Plea, or retuſe to give Precedency co Debrs 
of a higher Nature, and to vary from the Common Law they thall be 
prohibited. Cumb. 189. Paſch. 4 W. & M. in B. R. Lady Win- 
chelſea v. Nichols. | 

12. The Ordinary cannot compel an Executor to give Security. Per 1 Salk. 299, 
Holt Ch. J. Ld. Raym. Rep. 363. Mich. 10 W. 3. in Cafe of the n 1 
King v. Naines. N J 
in a Nore 
there cites 8. C. from the Author's MS. Report thereof, wherein it is obſerv'd that the Spiritual 
Court has ſometimes refus'd to grant the Probate of a Will ro an Executor who has been reputed a 
Perſon ot no Subſtance, and abſconded for Debt, until he ſhould give Security for a due Admimiftra- 
tion of the Aſſets under Pretence that the Legacies, which were conſiderable, were in Danger of 
being Joſt; and that they might as well rejcct an Executor whe-e he decii: es giving ſuch Security, 
2x where he retuſes to take the Oath of due Adminiftration, which is the common Practice. But 
the Court of B. R. has in ſuch Caſe inforced the granting ot the Probate by a peremptory Mandamus, 


13. One by Will gives an Annuity out of his Perſonal Eftate ; if the 
Executor has misbehaved himſelt, the Court will order Part of the Per- 
ſonal Eftate to be ſet aſide to ſecure this Annuity. 2 Wms's Rep. 163. 
Trin. 1723. Balteu v. Earnley. 

14. Adminiftration is granted, and one Adminiſtration Bond is taken 
upon the granting it; another Adminiſtration Bond in a farther Penalty 
cannot afterwards be taken. Barnard, Chan. Rep. 24. Palch. 1140. in 
the Caſe of Havers v. Havers. 


—— — 


a a 


(A. b) What Acts or Pleas of one ſhall bind his n 
Companion. YN 


. IA an Action upon the Caſe againſt four Executors upon a Each Execu- 
Promiſe made by the Teſtator, if one Executor acknowledges P. * 10 
the Action, and the other three plead Non Aſſumpfit thetr Plea ſhall when 


rereſt in, 


be received; Becauſe the Plea of that Executor which is beſt tor the and Power 
Teſtator ſhall be received, but the Executor who acknowledges the over tic 


Action ſhall excuſe himſelf of Damages by it. Þ, 13 Car. B. N. e Ec 
between Chaff e and Kelland, and others Cur. that the Pleas rherafore it 
ſhall be return d. But Quare, i that the a 


Executor ſhall bind the Eſtate of the Teſtator, Arg. and Judgment accordingly. 10 Mod. 324. in 
Caſe of Baldwin v. Church. ; 

Entry ſur Diſſeiſin; Two Executors prayed to be received to ſaye their Term by the Statute of 
Glouceſter, and after the one made Default; and per Rede Ch. J. it ſhall not be the Detault of 
both; For that which is moſt beneficial for the Teſtator ſhall be taken. Br. Executor, pl. 94. cites 
21 H. 9. 25. As where they plead two Pleas, the Pleas which is moſt for the Benefit of the 
Teſtator ſhall be taken and firſt tried. Ibid. And where they plead a Releaſe, and the ons 
makes Default after, the other ſhall maintain the Releaſe for the Advantage of the Teſtator, Ibid. 
——>, P. But per Kingſmill J. after they have join'd in Plea the Default of the one is the Default 
of both. But Brocke ſays the Saying of Rede ſeems to be Law. And he who relinquiſh'd would 
have ſurrender'd and was not ſuffer'd; For the Court has no Warrant but to Record his Default ; 
the Reaſon ſeems to be inaſmuch as he is not Party to the Original. Br. Reſceit, pl. 79. cite $. C. 
Br. Default, pl. 53. cites S. C. 


2. If there are ſeveral Executors and the one releaſes the Debt, this is 

a Bar againſt all, and therefore where there are four Executors and 
Action is brought againſt one of them, and he admits the Wric and 
conleſles the Action, this ſhall bind all the Goods of the l and 
| | | ay ment 
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Py. Scire 
Faciac, pl. 
&8. Cites 


S. C. 


The Releaſe 
of him wio 
rente 15 4 
Bor where 
one of them 
proves the 
'Tcftament. 


| Payment by one Executor ſhall be good for all. Per Jenney. Br. Exe. 


cutors, pl. 88. cites 9 E. 3. 12. 314. but it ſhould be g E. 4 12 
3. The ſame it ſeems of a Receipt by the one Executor &c. Ibid, 
4. Gift of a Chattel by an Executor, or his Releaſe without his Com. 
panion is good. Br. Done pl. 46. cites 24 E. 3. 31. 

5. A Feme, and J. N. were Hxecutors, and the Feme took IF. F „ 
Baron, and the Executors had Land, and Goods of a Stranger in Execntiq 
and F. NM. the other Executor granted their Intereft in the Execution ty the 
Baron, and after the Baron granted it to a &tranger, and after the Baron 
and Feme, becauſe the was Executrix, granted it over to another an 
and the firit Grant of J. N. good, and the Second void; For Gitr of a; 
Executor is good. Br. Executors, pl 130. cites 24 E. 3. 31. 

6. Account by two Executors ; the one was ſummon'd and ſever'd, and 
the other ſned forth till the Deſendant was outlawed, and ſued Charter 1 
Pardon, and ſhewed Acquittance of the Hxecutor who was ſevered, and the 
other Executor ſaid, that the Teſtator had deviſed all the Rt of tis Goods 
after his Debts and Exequies paid; Judgment if he thall be barr'd by 
the Acquittance ot his Companion who was ſever'd; Per Finch, You 
all be barr'd by his Acquittance, and ſhall be without Remedy ut. 
Iets by Account againſt him betore the Ordinary; and after Scire Faciz; 
was ſued againſt the Feme, at whoſe Suit he was outlawed ; For the 
one Executor was a Feme; And ſo Note, that the Acquittance is ad: 
mitted good. Br. Executor, pl. 37. cites 48 E. 3. 14, 15. 

7. But where two Hxecutors are, and the one refuſes before the Ording. 
ry, he thall not be named with his Companion; and by Conſequence 
his Releaſe thall not bar; Per Wich, quod tor. Cur. negavir, Br, Exe. 
curors, pl. 37. cites 48 E. 3. 14, 15. > 


Br. Executor, pl. 117. cites 21 E. 4. 24. 


8. Treſpaſs by A. and B. of certain Goods taken, the Defendant ſaid 
that one C. «was poſſeſſed and made one of the Plaintiffs and one D. his Exe- 
cutors, and died; which D. releaſed to him all Actions Perſonal ; ard 
by the Opinion of the Court a good Plea, and yet the Plaintiff brought 
the Action as De Bonis Propriis &c. Br. Treſpaſs, pl. 12. cites 
3 H. 6. 54. | 

9. Two Executors recover a Debt of their Teſtator's, and the one praj- 
ed to have the Body in Execution, and the other prayed Fieri Facias ; Exe- 
cuticn ſhall be awarded of the Body; For this is beſt for the Teftatur ; 
Per Cotteſmore. Br. Executors, pl. 125. cites 7 H. 6. 6. | 

10, Debt againſt two Executors, and the one appeared, and the Plain« 
tiff. counted upon an Obligation of the Teſtatar, and the Executor confeſſed 
tre Action, and Fudgment was given 4 the Debt and Damages againſt 
all the Executors of the Goods of the Deceaſed, Br. Executor, pl. 16, 
cites 28 H. 6. 3. But 19 H. 6. it was ſaid that it was adjudged by 
Newton and Paſton, and their Companions, that the Plaintiff bal! re- 
cover the Debt and Damages againſt all the Executors cf the Good's of the 
Deceaſed, and if they have nothing ot the Goods of rhe Deceaſed, hn 


' azainft him, who acknowledged, of his proper Gods. But by the Reporter 


the Damages fer his own Time fhall be of his proper Goods. Ibid, 

11. Subpœna was ſued, becauſe tuo were Executors, and the one re- 
leaſed without the Aſſent of his Companion the Debt of the.Teſtator, wher: 
the Will could not be perfirm'd by Reaſon thereof, as ſurmis'd &c. and the 
Subpoena was ſued againſt him who releas'd, and him who accepted the 
Releaſe. Fineux ſaid, This is not remediable; tor each Executor has 
the entire Power. But the Chancellor ſaid, None ſhall go away from 

the 
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the Chancery without Remedy ; and therefore the one Executor thall * 
not releaſe alone, and made ſeveral grand Reaſons for Conſcience, and 
{aid that * would take Remedy in Conſcience. Br. Conſcience, pl. 
cites 1 
F 12. Nate. per Keble where two Executors are, and the one only bas 
the Poſſeſſion of the Gooas, and a Man takes them trom him, and he broaght 
Treſpaſs, and the Deſendant pleaded the Releaſe of the other Executor, 
this is a good Plea ; For the Plaintiff had not Poſſeſſion to him alone, 
but in Right of both Executors, and therefore the Releaſe ot the other 
is a good Bar. Br. Executor, pl. 197 cites 16 Hf. 7 5. 6. 
13. After Summons and Severance the Executor that is ſummoned 
and ſevered is yet Party, for he may releaſe the Suit; Per Bendloes, 
Dal. 51. pl. 17. 5 Eliz 
14. Two Executors brought Action of Debt. The one was ſummon- 
ed and ſevered, yet he may re/eaſe bejore Fudgment ; but after fudgment 
he cannot acknowledge Satisfaction, becauſe he is not privy to the 
judgment; and yet his Releaſe before Judgment thall be a Bar not- 
withſtanding the Severance. D. 319. b. pl. 15. Mich. 14 & 15 Eliz, 
Anon. 
15. One Executor ſhall not be charged by the Devaflavit made b 
the 5 hor : for the Att of one 2252 all charge * no 4 toy —_ 
ther than the Goods of the Teſtator in his Hands amount to, but not againſt the 
to charge him of his own Goods. Cro. E. 318. pl. 5. Mich. 36 EIA. Defendants 
B. R. Hargthorp v. Milforth. 9338 
16. Where they ſhall be charged of the Goods of the Teſtator the fully adwi- 
Nonſuit, Releaſe, or other Act of one ſhall bind the other, but not it they niſtred, and 
ſhall be charged de Bonis Propriis cites 11 H. 4 59 where both do {2 rothing 


waſte the Goods, Execution ſhall be againſt both of their proper Goods. 3 Ic 
Cro. E. 318. pl. 5. Paſch. 36. Eliz. B. R. Hargthorp v. Milforth. FT 


was found 


| that the De- 
fendants and A. their Mother were made Executors, and that A. had adminiſtred and waſted the Goods 


to the Value of 600 l. and that the Defendants had not Goods of the Teſtator but to the Value of 
161. and that A. was dead. It was the Opinion of the Court, that one Executor ſhould not be 
charged by ths Devaſtavir made by his Companions ; and the Court held clear, that the [u12ment 
ſhouſd be of the whole Debt, but the Execution ſhould be only of the 161. which was tound in 


the Defendant's Hands. — S. C. cited Barnes's Notes in C. B. 318, 319. Paſch 8 Geo, 2. in Calc of 
Champnes v. Browne. | | 


17. If there be two Executors, and one diſſents, yet the Act of the 
other ſhall be good. Toth. 151. cites Feb, 39 Eliz. Bacon v. Bell. 

19. Two Executors made Partition of Specialties of their Teſtator, 
and afterwards one releaſes to the Debtor a Bond which by the Parti- 
tion belongs to the other, the Debtor having Notice of the Partition; 
yet Ld. Keeper Egeton would not relieve the other Executor. But if 
the Releaſe had been procured by Covin for a leſs Conſideration than the 
Debt really was, the Debtor thould ſatisfy the Overplus. Mo. 620. pl. 
846. Mich. 42 & 43 Eliz. in Canc. Anon. 

20. Though by one Co-Executor's Grant of his Part of a Term the 
whole paſſes, yet one may demiſe or grant the Moiety of the Land for 
the whole Term, and ſo may the other, and ſo they may ſettle in Truſ- 
es = them a Moiety for each either in ſeveral or undivided, Went. 

Ex. 99. 

21. The miſ-doing of the one all not charge the reſt, as both appears 
by the Book of Entries, (fol. 3 20,) and was alſo held in Time of H. 
7. (Kelw. 23.) and of this Opinion were the Judges in the Caſe of 
Walter v. Sutton in C. B. and ſhortly after in B. R. in Caſe of 
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262 F.xecutors. 
Dankford v. Metford, chough neither of the Caſes arc Printed. 
Went Ott Ex. 161. 4 

22. The Poſſeſnon of one Executor is the Poſſeſſion of all tne reg . 
So as it one appearing to a Suit, and the other making Default "4 
whoſe Hands all the Goods be w hich are not adminiſtred; ,! ſay, 
here he that appears pleads that he hath nothing in his Hands, this ſhall 
be tound againg him; 1or whatſuever any 1 the Co- Executors hath, he 
alſo hath, and is in his Pofſ{jion; and ſo thall the Creditor recover, and 
have judgment to be ſatisfied out of the Teſtator's Goods, as in his 
Hands. And theretore it Goods be taken from one, all may maintain 
an Action ot Treſpiſs thereupon ; tor the Poſſeſſion of one is the Poſſeſe. 
ſim of all, But the Poſſeſſion ct one ſhall not be ſo the Poflethon 9 
all as ro charge the other's own Goods. Went. Oit. Ex. 99, 100. 
23. In an Action of Debt againſt rwo Executors, and Plene Aaminiſ. 

travit pleated, an Inventory nad been exhibited by one ot them, and 
it was holden the other ſhall not be obliged by it, but the Plaintiff 
ought ro prove that he hath actually adminiſtred, and that Goods came 
to his Hands, and ſo give him a Charge becauſe he was but Executor 
here ot his own Wrong, and becauſe the Plaintiff could not prove 
this, he was nonſuited. Clayt. 106 pl. 170. 8 Car, betore Whitfield J. 
Ireland's Caſe. 

Bridgm. 25. 24 Where there are two Truſtees of a Leaſe or two Executors, 41 

— — 3 one waſtith the G:cas, the other ſhall not be charged unleſs he was a C. 

TE 1 7 adtor. Toth. 1 52, 153. cites Trin. 9 Car. Towaley v. Sherborne. 


Concurrence 
of ſeveral |udges Aſſiſtants. 


Toth. 151. cites Trin. or Mich, 7 Car. Downes v. Wiſeman, 


25. In Caſe of joint Executors none is chargeable for more than 
comes to his Hands ſeverally; But yet in that Caſe it by Agreement 
among themſelves one be to receive and intermeddle with ſuch a Part 
ot the Eſtate, and another with ſuch a Part, each of them will be 
chargeable tor the Whele 3 becauſe the Receiprs of each are purſuant 10 
the Agreement made between both. Per Hale Ch. B. Hard. 314. pl. 5. 
Mich. 14 Car 2. in Scacc. 

26. Though at Law one Executor is not anſwerable for the Devaſta- 
vit ot the other, yet in the Eccleſiaſtical Courts and by their Law it 
an Executor proves the Will they will charge him, though he inter- 
meddles no turther than to pay the Legacies ; But Quære, It that is 
not only where there is a Failer of bringing in an Inventory. Ch. Caſes 
201. Paſch. 22 Car. 2. Vanbrugh v. Cock and Drybutter. 

The Quef- 27. Executors who all join in a Sale ſhall all be charged, though on: 

tion wae, only receives the Money, and he afterwards became Inſo/vent. Secus ot 

2 Eren Jruſtees. Chan. Prec. 173. pl. 144. Mich. 1701. decreed by Lord 
$ join 

in Sales, If Keeper. Aplyn v. Brewer. 


they ſhall be 

fweradls for the Receipts of each other? Ld. Keeper doubted, and would conſider of it. 2 Vern 
04 pl. 453. Trin. 1705. in the Ca'e of Fellows v. Owen. — Ibid. 515. pl. 464. S C. Mich 
1705. decreed that they ſhould not; but that upon Payment of the Money received by the ore into 
Court he ſhould be indemmified. — 2 Vern. 570. pl. 516. Hill. 1706. S. P. Murrell v. Cox and 
Pitt, in which Caſe the Executors divided the Money on Sale of Stock in the Eaſt India Company. 
decreed accordingly at the Rolls ard on Appeal afhrm'd by the Ld. Keeper. 


28. Two Executors join in an Acquittance, but one only receives tt 
Money, both are chargeable for it to the Creditors ; But the a&tus! 
Receiver only to Legatees. x Salk, 318. In Canc. 12 Ann. Churci- 
hill v. Hopſon. 


27. One 
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29. One of the Executors was a Banker of great Credit, and Caſhiet 
to many Monied Perſons, and the other Executor having received 5001. 
of the Teſtator's Money paid it into his Co- Hxecutor the Banker*s Hands. 
and who was the Perſon with whom the Teft ator intruſted his Aoney in his 
Lite-time ; tor which Reaton Ld. C. Harcourt thought that the other 
Executor ought not to be charged with that 500 I. he having only 
truſted him whom che Teſtator himſelf in his Lite- time intruſted, and 
whom at his Death he made one of his Executors. Wins's Rep. 241. 
Mich. 1713. Curchill v. Lady Hobſon, | 

zo. A. deviſes a Legacy of 200 J. 10 B. payable at 15, and in the In- 
terim to be put out by Executors, and deviled other Legacies, and the 
Surplus of his Real and Perſonal Eſtate to C and D whom he made He- 
ecytors. D. being an Infant C proved the Will alone. B. being 15 applied 
to C. for the Legacy, for which C. paid B. Intereſt. E. Guardian to ID. 
che Infant Executor ſettled Accounts with C. relating to A's Eſtate, 
and lett 100 l. in C's Hands to pay B. and received Intereſt after for 
the Share of D's Surplus, G. became a Bankrupt, B, came into the 
Commiſſion and proved the 200 1. Legacy as a Delt, and received ber Di- 
vidend, The Guardian for D. came in &c. and received his Dividend 
for the Surplus belonging to D. lett in C's Hands. On a Bill by B a- 
painſt C. and D. for the Legacy, it was decreed that B. ſhould have Sa- 
tisfact ion againſt D. out of A's Eſtate come to his Hands, or what D. or 
his Guardian received for Intereſt of the Surplus or the Dividend. 2 Ld. 
Raym. Rep. 1320, 1321, 1322. Mich. 1 Geo in Cale of Spendlove v. 
Aldrich & al'. ä 

31. Any or either of the Executors, though they are only in Truſt, 
may receive and give Diſcharges for Money beſcre Probate, eſpecially 
when (as appeared in the principal Caſe) they atterwards proved the 
Will, and fo were Executors ab initio. Agreed. Abr. Equ. Cates 
319. Hill. 1729. Auſten v. Executors of Sir William Dod well. 

32. Three Adminiſtrators appointed a Receiver, who received a Sum of 
Money for their Uſe, and divided to each Adminiſtrator one third Part. 
Tuo of the Adminiſtrators afterwards failed. The Queſtion was upon 
a Point reſerved at Niſi Prius, Whether the third Adminiſtrator was 
liable tor the whole Sum, or for his own third Part only to a new 
Adminiſtrator 2 Per Cur, the Detendant is reſponſible for that third 
Part only which he received, and not for a Devaſtavit committed by 
his Co- Adminiſtrator. If Payment had been made to a wrong Perſon 
the Caſe had been otherwiſe ; but here the Money was properly paid. 
Defendant is not concerned how his Co-Adminiſtrators diſpoſe of their 
Parts. The three are equally entruſted. Barnes's Notes in C. B. 318, 
319. Paſch. 8 Geo. 2. Champney v. Browne. oy 


(A. b. 2) Joint-Executors ; Inter ſe, 


Remedy for one againſt the other, And Fleadings. 


I, N Executor ſhall not have an Account ag ainſt his Companion. The one 
Noy 78. in Caſe of Bellamy v. Alden, cites 13 E. 3. Exe- Snnot force 


cutor 91. 


the other to 
account in 
Chancery; 


Per Serjeant Maynard. Sid. 33. pl. 13. Hill. 12 & 13 Car. 2. in Canc, Aprice v. Flower. But the 


Reporter ſays, Quere tamen. 


2. Releaſe 


— r 


= er Os 
2 a + 
3 PINES 
of 2 
WM 


— 


ED I „ 2 _— 
. — 
_— — > 


8 = „ 
n 2 
— — 
— ——— — 


- - . — 
e — 
——— — —— 
— "EE IE > _ OO oO. — 


" DN — 
— — - - i F<; 
- q = 
— 
_ - — = 
— — a > en 


— — — * — — — — 
. I — 2 — 2 DEF — 2 ˙ 5» © 
IS _— 5 * be 
— _ * - — — = - a — = = 
— — = — — — — 
- - _ — 7 
** — -z — — : — — — —-— — 5 
— — 2 - TY — ——— 
rr *-= > & 4 — x G — — 


8 — a 9 
= . 
3 FY — 
. * a 


* — + : 


SITY 
=>, 


Ly 
— 


— 


2 


— — 


— 


— 
— 


——_ = 
I 

- "IT 
Ea 


— 8 
— 
EE 
1 
— 


3 
Ed. 
= "© 2a 


* — x — — — 


Executors. 


2 


3 Ts to one Executor i ſerve for all. Br. Dette, pl. 65. Cites 
11 I1. . 

3. It one Fxecutor be poſſeſſed of Goods of the Teſtator, and the oth; 
Executor takes them from him, the other has no Remedy by any Action 
Br. Executor, pl. 98. cites 39 H. 6. 27. : 

4. In Treſpaſs; Per Brian Ch. J where a Termor deviſes his Tyr, 
the Deviſce cannot enter atter his Leath withour Livery of the Exe. 
cutor ; By which he ſaid, that the Deviſor made the Plaintiff and this De- 
fendant his Executors, by which he entred; And per tor. Cur, he may 
enter and hold in Severalty. Br. Deviſe, pl. 24. cites 20 E. 4 9. 

An Execu- 5 Treipals by A. againſt B. who /aid that N. was prſſeſſed of 7. 
tor to whom TY. . 1 

beef Gods, and made the Plaintiff and Defendant his Executors and died, ty 
the Goods of Which he took the Goods & c. Judgment ſi Actio. The Plaintiff (ai 
the Teſta or that the Teflatrr willed by his Teſtament, that when all the Debts and Ls 
were gen gacies were p11d the Plaintiff ſhould have the reſt of the Goods which re- 
8 z Mmained, and that they had paid ſuch Debts and Legacies, and ſhewed 
hare AN to whom & c. which were all the Debts and Legacies, and the Goods iy 
the ſame Re- the Adtiun were the Reſidue which remained, by which the Plainiiff togk 
eve againſt them, and was poſſeſſed till the Defendant took them ; By which the De. 
his ComP?* fendant ſaid, that ſuch a Legacy and ſuch a Debt is yet due, and not paid, 
it ehe 3 abſqule hoc that the Debts and Legacies alleged by the Plaintiff were all 21 
Executor Debts and Legacies &c. and the Iſſue found for the Plaintiff 5 And per 
takes them Cur, the Traverſe was well taken, and thall come ot his Part who took 
3 it, and not of the other Part, and without the Traverſe the Plea is not 
paſs againſt good; lor he has not confeſſed and avvided it, and therefore be ought to 


him Br. traverſe. Br, Traverſe per &c. pl. 187. cites 6 H. . 5. 
Executor, 


pl. 104. cites 6 H. 7. 5. 


D 224 b. 6. Co-Executors cannot make Partition of the Goods between them. 


pl 146. Fin. Law 8vo. 168. cites 17 H. 8. 22. 21 H. 7. 29. 
ary. cites 
27 H. $. 22, — Br. Executor, pl. 7. S. P.cites 27 H. 8. 21, 22. 


14. Nor of a Term for Years, for they are not like joint Leſſees, where 
each has but « Moiety in Intereſt, though he has Poſteſſion of, or though 
the Whole, whereas each Co-Executor has the Whole, and there are 20 
Parts or Moieties becauſe Co-Executors. Went Off. Ex. 98, 99. 

7. Nore per Cur. that the one Executor cannot give any of the Goods of 
the Teftator to another. Br. Executor, pl. J. cites 27 H 8. 21, 22. 

8. And if the one dies, the other who ſurvives all have Detinue a- 
gainſt the Executor of him who died, or againſt him who has the Pa- 
/eſfion of them, Quod Nota. Ibid. 

9. It I make my Debtor and another Executor, and Debtor dies, the 
other Executor ſhall have Debt againſt the Executors of Debtor, be- 
cauſe the Action was only in Suſpence, and not extinct, and fo is te. 
a, Per Keble; Arg. Keilw. 122. b. pl. 75. 

10. Demurrer pretending one Executor cannot ſue another was 02r- 
ruled, becauſe the Matter is mere Teſtamentary. Toth. 137. cites 20 Eliz, 
Crocker v. Hamden. 

11. A. the Plaintiff's Brother deviſed Goods to his two Sons to be deli- 
vered at their full Age, and made the Plaintiff and Defendant Executors. 
100 J. of the Goods came ro the Plaintiſt's Hands, and 2501. 
came to the Detendant's Hands. The Plaintiff's Bill is, that in re- 
ſpect of the Trulit and Joiar-charge which may ſurvive, that the Plains 
riff and Defendant may each be bound to the other to pay the Children 
their Portions in their Hands at their full Age, and if either Plaintiff 
or Detendant die before, then the Executor ſhall pay that which was in 
the Teſtator's Hands to the Survivor, which this Court thought in 

Con- 


Fxecutors. 


— 


Conſcience to be meet, becauſe the Defendant by Anſwer contefles the 
Truſt and Receipt of 2501. Therefore a Subpœna is awarded againſt 
the Defendant, to ſhew Cauſe why it ſhould not be decreed. Cary's 
Rep. 112, 113. Cites 21 & 22 Eliz. Cotton v. Cauſton. 


* 


12. One cannot aſffign a Term to the other becauſe he was poſſeſſed of 
the whole Term before. Cro. E. 347. pl. 19. Mich. 36 & 37 Elir. 
B. R. Pannel v. Fenn. 

13. One Executor may ſue another in this Court though not at Law. 
Toth. 150. cites 1585. Allen v. Story, and 39 Eliz. Okely v. 


Barnard. | 
15. One cannot give or releaſe his Intereſt to the other; But it will 


be void, and the Releafor thall {till have as much as his Re-leſlee; 
becauſe each had the Whole before, and therefore it was held long 
ſince that by ſuch Releaſe of his Part oft a Debt, or by Grant of his 
Part of Teſtator's Goods all was diſcharged or paſſed, becauſe each 
had the Whole, and there are 20 Parts or Macties between F.xecutors. 
Went. Off. Ex. 99. | 

16. §o, and tor the ſame Reaſon the one cannot make a Leaſe ro the 
other of any Part tor he had the Whole. Went. OIF Ex. 99. 

17. A. and B. are joint Executors, and the Refaduum deviſed to them. Fin. Rep. 
A. dies. The Adminiſtrator of A. ſues B. for an Account which was 176. 8. C. 
decreed, (but to the Ditlatistaction of the Bar.) Chan. Cates 239. be That 


erwards 
Mich. 26 Car, 2. Cox v. Quantock. on the Pray- 
er of Coun- 

ſel to the Ld. Keeper to reverſe his Decree, he directed that ſeveral Judges be attended with this 
Order, and to certify their Opinions, who were ſeveralſy attended but gave no Opinion; whereupon 
the Ld. Keeper upon conſidering the Matter again ordered the Bill to be diſmiſſed, but without 
Colts. 2 Freem. Rep. 140. pl. 193. Cox v Queenlock S. C decreed ; but ſays that upon a Re- 
hearing the Ld. Keeper took the Aſſiſtance of Ld Ch. J. North, and three other Judges, who were 
of Opinion that it was againſt the Common Law in the Point of Survivorſhip, and would introduce 
a Relief in Equity againſt all Survivorſhips in Caſe of Jointenarcy, having no other Circumſtances 
in the Caſe, and ſo that Decree was reverſed. The Reporter adds a Nota, that this was reverſed 
chiefly on this Ground, that Debts may ariſe 7 Years after, and ſo the Eſtate ſhould ſurvive for the 
Poſſibility of Advantage to the Creditors. -- Equ. Abr. 242. (C) pl. 1. S. C. abridg'd from 
Chan. Caſes 239. Bur the Author (Mr. Foley as is ſtrongly ſuppoſed) makes a Quzre in the 
Margin; For that the Reſolutions ſince have been otherwiſe in Equity; and it ſeems well ſettled, 
that the Survivor ſhall have the whole by Law; as where a Man deviſed Goods to A. and B. and 
the Executor aſſented to the Legacy, and A. died, and his Executor ſued in the Spiritual Court tor 

's Share, there being no Survivorſhip in ſuch Caſe, by the Eccleſiaſtical Law ; whereupon B. ſucd 
a Prohibiton, and declared; and upon Demurrer and Argument, it was adjudged the Prohibition 
ſhould ſtand ; for by the Aſſent of the Executor, the Intereſt was veſted in the Legatees, and be- 
came a Chattel in them, governable by the Rules of the Common Law. Mich. 29 Gar. 2. betu cen 
Baſtard and Stukely. 2 Lev. 209. and ſays See 1 Lev. 164 2 Jo. 161. 130. 


18. A.Co-Executor was decreed to perform an Award 12 Years after 
the Award made, and though the other Co-Executor made no Demand in 
all that Time; but Tranſactions were between them. Fin. Rep. 384. 


Trin. 30 Car. 2. Sweet v. Hole. | | 
19. They are to be conlidered as Jointenants where Survivorſhip S. P. decrecd 


ſhall take Place as well in Caſes of Chatrles as in Caſes of Inheritance. ——_—— 


Equ. Abr. 243. pL 3. Trin. 19129. at the Rolls. Cray v. Willis. 38 

taken to 
conſider of the Caſe, and citing moſt of the Authorities both our of the Civil and Common Law. 
Equ. Abr. 243. pl. 4 Trin. 1939. in the Caſe of Hunt v. Berkley. 

But if Teſtator deviſes to one ot his Executors the Reſiduum afrer ſuch Debts and Legacies paid, 
there after Payment ſuch Executor may take the Goods and maintain Treſpaſs againſt the other Co- 
Executor it he takes them from him, and conſequently Detinue for kæeping or detaiaing them. But 
this is as Legatee, his own Aſſent perfecting the Legacy. Went. Off. Ex. 99. 
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(A. b. 3) What one may do without the other. 


And where one is an Infant. : 


e 


Br Execu- 1. E BT ſhall be brought by one Executor only where there are three 
kl 5 " E xecutors, and the Plaintiff only fold the Goods of the Teſtator 
ſeor a certain Sum; For it is of his own Contract only; but of Debt que 
to the Teſtator all oug ht to join. Br Dette, pl. 8r. cites 38 E. 3. 9. 
Br. Corſci- 2. It one Executor will releaſe a Dilt without the Conſent of his 
ence, pl J. Co-partner, whereby the Will cannot be performed, the Releaſor and the 
cites d C. Releaſee ſhall be ordered therefore in Chancery; by the Chancellor 
againſt the Opinion of Fineax. Cary's Rep. 20. cites 4 H. 7, 4. 
Co. Litt. 3. 21 H. 8. cap. 4. S. 1, Where Part of the Executors of any Perſon 
* 1 boys making a Will of Land' to be fold by his Executors refuſe to take upon them 
the Lower the Admimiftration, all Bargns and Sales of ſuch Lands made by ſuch 


the Letter | Vo... Tr | 
of the Law only of the Execators that accept ſuch Adminiſtration ſhall be as effetFual as 


ex'cnds only if all the Execntors had joined in the making of the Bargain and Sale. 
where Exe- . 2. Provided that this AG hall not give Power to any Executors to 


caters have bargain or put to ſale any Hereditaments otherwiſe than by the Common 


ſell, ye! Law. 

this being 2 

Fereficial Law it is by Conſtruction extended where Lands are deviſed to Executors to be ſold. Yet 
in neither of thoſe Ciſes, alheit one refuſes, can the other make Sale to him that refuſed, becauſe 
he is Party and Privy to the laſt Will, and remains Executor ſtill. But Ld. Coke ſays, That his 
Advice to them that make ſuch Deviſes by Will is to make it as certain as they can, as that the 
Sale be made by his Executors or the Survivors or Survivor of them if his Meaning be ſo, or by 
ſuch or ſo many of them as rake upon them the Probate of the Will or the like And it is better 
to give them an Authority than an Eſtate, unleſs his Meaning is that they ſhould take the Profits of 
his Lands in the mean Time, and then it is neceſſary that he deviſeth, that the mean Profits till the 
Sale ſhall be Aﬀers in their Hands; For otherwiſe they ſhall not be ſo. 

A. ſcaſed of the Manor of D. deviſed the fame to J. S. and three others, and their Heirs, to the 
Intent the Deviſees ſhould ſell it for the beſt Profit, and convert the Money to the Performance of 
his Will, and makes them his Executors, and dies. One of them refuſes to ſell, but the other 
three ſell, living the Fourth, 1 that the Sale was good by the Three, either by the Com- 
mon Law or by the Statute 21 H 8. and the making them his Executors is as much as if he had de- 
viſed that the Executors ſhould ſell, and in ſuch Cale the Sale by the Three without the Fourth is 
good. Cro, E. So. pl. 43. Mich. 29 & 30 El. Bonefant v. Greenfield. Le. 60. pl. 78. S. C. 
— Godb. 77. pl. 92. S. C. adjornatur. 
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4. Three Executort, one an Infant, they muſt ſue by Attorney, be- 
cauſe they make all but one Perſon, and ſue in Autor Droit. Cro E. 
378. in a Nota in pl. 28. Hill. 3) Eliz C. B. in the Cafe of Rut- 
land (amen v. Rutland (Counteſs) ſays it was reſolv'd that it | 
was good. 
Cro 4 5. There were two Executors, and the one of them gave a Bond 
pl 5. 8 C due to Tettator to a Creditor of his own in Payment of his own Debt, 
the Court . : x 
ered to And dies; adjudged that Detinue lies not by the Survivors, Mo. 422. 
be divided. pl. 589. Mich. 37 & 38 Eliz. Kelfick v. Nicholſon, 
ut Ibid. 
496. S. C. adjudged by three Juftices, contra Fenner for the Defendant. 


6. The waving of one Executor is good; and though that he might 
after adminiſter, as the Book of 21 E. 4. is, for that the Intereſt ot his 
Companion preters his Authority, where there are two or more, Burt it 
there be but one Executor, and he refuſeth, and the Ordinary grants 
Adminiſtration to another, he cannot then adminiſter again. 2 Brownl. 
58. Agreed by all the Juſlices in the Cafe of Bedel v. Bedel. Hill. 
$ Jac, C. B. 
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J. Infant Executor ought to Ie by Guardian; Twilden . lays it 2 Saund. 
has been ſo adjudg'd. Vent. 54. Hill. 20 & 21 Car. 2. B. R. Fox- 213. S. C. 
wWiſt v. Tremain. , >—Show 


and adjudged accordingly, Ibid. 10. Coan v. Bowles, — Tho' an Infant ſole Executor can- 


not ſue per Attornatum, yet if he does ſue per Attornatum and recovers, his Appearance i ror * 
but tis otherwiſe where he is condemned in the Action; Per Holt Ch. J. Car: 187. 10 = ” * p 
& M. in Caſe of Coan v. Bowles. 0 


mat he ought to be ſued by Guardian, or elſe it is Error, cites Sty. 318. Wild v. Rumne 5 


8. And though above 1y. he ought to ſue by Guardian or by 
Prochein Amy. Vent. 103. Mich. 22 Car. 2. B. R. in Caſe of Fox- 
wilt v. Tremain cites Peyton v. Dorce. 
14. Four Executors ; two of them are under Age; Quære, whether Ibid. 102. 
they ſhall ſue by Attorney? It teems thoſe of Age may make an Attor- Mich. 22 


ney tor thoſe under Age, Vent, 40. Trin. 21 Car 2. B. R. Fox- x 12 
wilt v. Tremain. 1 
Rainsford 


and Morſton d contra Twiſden, abſente the Ch. Juſtice ——Raym. 198. S. C. but no Opinion. — 
Mod 296. S. C. Moreton and Rainsford were of Opinion contra Twiſden, but ſays that atterwards the 
Suit was compounded.— Lev. 299. adjudg d accordingly that the Defendant anſwer over. Sid. 
499. pl. 13. S. C. adjudged accordingly. The Reporter ſays Nota, it was agreed by all that it one 
Executor be of full 1 and another within 17 Years, that they ſhall join in Action, becauſe both 
are Executors Quoad Eſſe though they are not Quoad Executionem. 2 Saund, 212, 213. S. C. 
reports it to be adjudged by Moreton, Rainsford and Twiſden, (the Chief J. being Sick) for the 
Plaintiff; but Twiſden ſaid that his Opinion was, that the Infant Executor cannot ſue by Attorney, 
but ſaid that the Opinion of the Chief Juſtice and the other Juſtices were to the contrary — Where 
an Infant is Executor alone he cannot ſue per. Atrornatum, for if he do he ſhall be ametced Pro falſo 
clamore; but where he is joined with others of full Age it is otherwiſe, becauſe tho'e of full Age 
have Authority to diſpoſe all their Aſſets without the Aſſent of the Infant, and this is the Reaſon of 
the Difference between an Infant Plaintift and Defendant in 2 Saund 212. (Mich. 22 Car. 2. Foxwith 
v. Tremain.] Per Holt Ch. J. Carth. 123. Paſch. 2 W. 3. in B R. in Caſe of Coan v. Bowles, 
2 Saund 212. denied to be Law, and held that Infant Executor can neither ſue or be ſued by 
Attorney, Gibb. 2. Mich, 1 Geo. 2. B. R. in Caſe of Keniſton v. Friskobaldi. 


9. There were two Executors and one of them an Infant, they both Lev. 299. 


frined in an Action, which they brought per Attornatum; it was objected wh — 
that they could nor ſue by Attorney, becauſe an Infant may not make fink 


a Warrant of Attorney; for the Law preſumes that he is not able to Moreton, 
inſtra&t one; but was it adjudged, that ſince one of the Executors was Contra 
of full Age, they might both ſue per Attornatum, tor both repreſent | wiiden, 


the Perſon ot the Teſtator, and ſue in the Right of another; and it | mY 


leems unreaſonable, that one of them ſhould ſue per Attornatum, and 8. C. ad- 
the other by his Guardian; but Twiſden was of another Opinion, viz, judg'd ac- 


That an Infant Executor cannot ſue per Attornatum becaule he cannot 1 
make a Warrant of Attorney, and it he ſhould be nonſuit he muſt be 8 0. 3 : 


in Miſericordia, which an Infant ought not to be. 2 Suund. 207. 212. S. P. docs 
Mich. 22 Car, 2, Foxwiſt v. Tremaine, — — 

— eres did. 449. 
pl. 13. S. C. & S. P. adjudg'd accordingly, but Twiſden fortiter e contra. —— Mod. 41. pl. $4 
and 92. pl. 26. and 296. pl. 40. S. C. & S. P. held accordingly; and ibid. 299. ſays the Suit was 
afterwards compounded. Gibb. 1. Mich. 1 Geo. 2. B. R. Kenifton v. Friskobaldi. $ P. and per 
tot. Cur. The Diſability of an Infant is adherent to his Perſon ; And the Law regards the Acts of 
an Infant Executor becauſe he is liable to a Devaſtavit; and they held that an Iafant may neither ſue 
nor be ſued as Executor by Attorney; That the Caſe of Foxwith and Tremain Lev. 299. 2 Saund. 
212. was not Law, and that Holt's Opinion was always known to be the Reverſe of what is reported 
by Shower in the Caſe of Coan v. Bowles ; And the Judgment was revers'd 


10 Executors need not join, but may act ſeverally if they will; D. 23. b. 
each may ſell aſſign or releaſe the Whole without joining with the other; pl. 146. 
But otherwiſe ot Co-Truſtees. Per Cowper K. in atfirmance of a De- 
cree from the Rolls, 2 Vern. 570. pl. 516. Hill. 1706. Muriell y. 

Cox and Pitt. | 
11. Each 
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31 —: DIC RAS aro ty 
Even tho 11. Each Executor has an Intere/# and Power over the whole Emre 


2005 'E,. Of the Teſtator ; Arg. 10 Mod. 324. Auſten v. Executors of Sit Wil. 
e Br in liam Dod well. 

Truſt; 

Agrecd Abr. Equ. Caſes 319. 


* — — — — —— ¶ — * 


— — 


3 he 12. Infant Fxecutor tho' ſued with athers of full Age Cannot appear 
u by Attorney. Gibb. 1. pl. 1. Mich. 1 Geo, 2. B. R. Keniſton Frisko. 


rorney and x 

Twilden de- baldi. 

nied the Caſe 

of Lev. 299. Foxwiſt v. Tremain Fhe Reaſon why the Law will not allow of his proſecuting or de 
fencing his Right by Attorney is, that tho* the Attorney ſhould act contrary to his Warrant, he bs 
not anſwerable to him for i-, whereas in ſuch Caſe he has Remedy againſt his Guardian, and likewiſe 
becuute he has not Power by Lau to make an Attorney. Gibb. 2. pl 1. Mich. 1 Geo. 2. 3. R. in 


Caſe of Kenniſton v. Friskobalui. 


1111 — 


(A. b. 4) Joint Executors. Actions againſt them 
and Pleadings; and judgment; How. 


HERE Guardian in Chivalry makes two Executors and dies, 

and the one does Waſte, Writ ot Waſte lies againſt him alone 
without naming his Co-Execuror. Thel. Dig. 47. Lib. 5. Cap. 12. 
S. 8. cites Hill. 3 E. 2. Waſte z. | 

2. A Writ of Dower was maintained again/t one as Guardian why 
had the Ward as Executor without naming his Co-Executor, becauſe he 
alone occupied the Ward, and that the Writ was not brought againſt him 
Fob of Executor. Thel. Dig. 47. lib. 5. cap. 12. S. 3. cites Trin. 

. 420. 

3. It TR held that a Man may have Writ of Debt againſt Executor 
of the firſt Teftator, and the Executor of the Executor of the ſame Teſtator 
Jointly. Thel. Dig. 47. lib. 5. cap. 12. S. 4. cites Trin. 19 E 2. 
Executors 117. and 15 H. o. Executors 12. And ſays it was held Hill, 
29 E. 3. 4. that the Executor of the Executor ought in ſuch Cale to 6: 
named if he bas the Goods of the firſt Teft ator in his Hands. 

4. In Writ of Debt to be brought againſt Executors, it is ſuſſicient to 
name thoſe who adminiſter'd only. Thel. Dig. 47. lib. 5. cap. 12. 8. 1. 
cites Mich. 1) E. 2. Brief 822. and 24 E. 3. 21. and Paſch, 31 E. 3. 
Brief 341. where Writ of Detinue of Charters was maintained again/# 
one Executor alone without naming his Co-Executors who admini- 
ſter'd, becauſe the Charters were in his keeping only ; And that ſo agrees 
Hill. 39 E. 3 6. 11 H. 4. 50. 

5.. Debt againſt Executor and Executor of his Co-Fxecutor, and counted 
upon a Contract between him and the Teſtator, and becauſe the Wric was 
brought againſt both, and he did not he Specially, therefore the Plain- 
tiff cook nothing by his Writ. Br. Executor, pl. 26. cites 41 k. 

13. 

It Admini- , 6. In Writ to be brought againſt Adminiftrators they onzht all to! 
ſtration be named to whom the Adminiſtration was committed by the Ordinary, 4% 
* no ot her. Thel. Dig. 47. lib. 5. cap. 13. S. 1. cites Mich. 38 E. 3. 24 
Roa ads Hill. 41 E. 3. 2. Paſch. 9 H. 5. 6. But ſays ir ſeems that tne Opintv® 
adminiſter, of Mich. 8 H. 6. 2. is, that he need not name bim who has not adm 
yet * 1 fler'd; which is not Law as he believes. 

tion ma 


be brought againſt all; But it ſcems that the two may refuſe by Plea. Br, Adminiſtrator, pl. 21. cite 
9 H. 5. 5. 
| 7. 12 


_ Executors. 269 


an— Cc 


J. In Writ again/? two Executors, if the one pleads fully adimmiſtred, 
and the other that there is a Co- Hæccuter not named c. they ſhall not 
have both, bur ſhall be compell'd to join. Thel. Dig. 213. lib. 15. 
cap. 2. S. 6. cites Paſch. 7 H. 4. 12. 

8. But one Executor was received to plead Viriznce between the Writ 
and the Specialty, and the other Ne unques Executor, Ne unques admini- 
ſer d as Executor. Thel. Dig. 213. lib. 15. cap. 2. S. 6. cites Paſch. 
1 H. 6. 42. 

9. It was held that the Writ may be brought againſt the Executors 
of che firit Teſtator only, and that they ſhould have Action ot Treſpaſs 
againſt the Executor ot their Executor. Thel. Dig. 47. lib. 5. cap. 12. 
8. 5. cites 13 H. 6 and 20 H. 6. 2). Executor 22. 

10. Where there is a true Executor, and another who adminiſters de ſon 
Tort demeine, the Writ may be brought apainſt the true Kxecutor aloue 
without naming the other. Thel. Dig. 47. lib. 5. cap. 12. S. 5. cites 
13 H. 6. and 20 H. 6. 27. Executor 22. and ſays that fo ſeems the 
Opinion of Trin. 2 H. 5. 8. to agree; And that it may be agaiuſt both 
cites 15 H. 6. Executors 12. 

11. Executors repreſent the Eſtate of their Teſtator, and are as one 
and the ſame Perſon, there fore every one /everally ſhall not have a Plea 
which goes in Abatement of the whole Writ ; But Brook ſays there were 
bur two ſuſtices. Br. Executot, pl. 93. cites 37 H. 6. 17. 


12. Subpcena againſt Execurors, the one ſhall not anſwer without the 8. C. cited 
other; the ſame Law of Feoffees in Truſt. Br. Executor, pl. 136. cites Went. Ott 
8 E. 4, 55 6. Executors 


97. and ſays 


that this 
was taken to be out of the Reach and Intent of the Statute of 9 E. 3. z. 


13. Two Executors ; One of them is made Defendant ; He ſhall be 
charged no further than for the Goods that came to his own Hands. Toth. 
150. cites 35 Eliz. Herbage v. Back ſha w. 


14. If one Executor will confeſs an Action this ſhall bind the other; Went. Of. 
So if he will releaſe or give away the Goods of the Teſtator, this thall &*- 95 if 
bind his Companion. Cro. E. 318. pl. 5. Paſch. 36 Eliz. B. R. Hare- tor 3 
thorp v. Miltorth. grant 


his Parr of 


7 ; the Teſta- 
tor's Goods, all paſſes and nothing is left to the other; for that each has the whole, and there arc no 


parts or Moieties between Executors. 


15. Debt againſt two Executors; Only one appears and confeſſes the If one ap- 
Action; The Judgment ſhall be againſt both of the Goods of Teſtator's Pears on the 
in the Hands of all the Executors, and the Damages of him that ap- 8 
peared ouly. Browal. 53. Paſch. 6 Jac. ik 


makes De- 


faulr, do- 
ment ſhall be agamſt both de Bonis Teſtatoris, and if Error be brought both muſt join ; 3 


Ch. J. 1 Salk. 312. Rouſe v. Etherington. 


16. In Action againſt them they mult all be joined and made Defen- It one Ex:- 


dants, or at leaſt ſo many of them as do adminiſter. Wear. Oit. Ex. 3 ae 
d, 
95. pleads that 
| . YT there is ano- 
_ Executor not ſued, he mult plead that he did adminiſter, Went. ON. Ex. 95. Mary. citcs 9 1, 
44. 


17. They are all as one Perſon, and therefore cannot plead ſeveral 
Pleas in Abatement, Went. Off. Ex. 95. Marg, cites 37 H. 6. 17. 39 
H. 6. 44. 38 E. 3. 9. Br. Executor 13. 20, 21. 


5 B 13. If 
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13. It ene will plead one Plea and the other another, ſome ſay that chat 
ſhall be received which is belt tor che Teſtator's Eſtate. Went. Off. x 
8. | 
: 19. Judgment may be againſt that Executor or Adminiſtrator that 
hath Aſſets, and Nil caplat per Billam againſt the other that hath 
fully adminiſtred. Sty. 14g. Mich. 24 Car. in Caſe of Gill v. Croſs 
Cites Car. in Scace. Rot. 1189. Nevil v. Greenwood, : 
20. In Debt on a Bond all are named in the Declaration, and but one u 
arreſted, and tor him H. appears as Attorney and ſtrikes out the N ny 
ot the other, becauſe he had no Authority tor them, and after pleads 
in Abatement that there are other Executors not named in the Ii; 
which the Court ſet alide as frivolous, and only to put off Trial, and 
ordered a common Bail to be filed for all, and pleaded in chiet; Bur by 
Twiſden, the Statute of 9 E. 3. cap. 3. extends not to Executors that 
come in by Arreſt upon Latitat, quod non fuit negatum, Keb. 743. 
pl. 32. Trin. 16 Car. 2. B. R. Lower Executor's Caſe. | 

21. The Court ex motione Wild conceived 9 E. 2. cap. 3. that the 
Executors or Adminiſtrators that come firit by Diſtreſs thall anſwer 
extends not to a Latitat, Keb. 843. pl. 34. Hill. 16 & 1) Car. 2. B. f 
Livermoor's Caſe. 

22. Two Exccutors were poſſeſſed of a Term for Years rendring Rent; 
The Rent is arrear for four Tears ſince the Death of the Teftatcr ; The 
Plaintiff brings an Action of Debt againſt the Defendant (one of the 
Kxecutors) and declares, that he ſimul cum the other did occupy the Tirm 
&c. The Detendaur pleads Nil debet, and the Iſſue is found for the 
Þlaintff, It was moved in Arreſt of Judgment that the Plaintiff could 
not have Judgment, becauſe by his own ſhe wing there were two Ex. 
ecutors and he had ſued only one of them. It was anſwered by the 
Court, that now he comes too late, and hath pretermitted his Time; 
tor he might have pleaded it at firſt, and demanded Judgment Whether 
he ſhould aniwer, but now the Jury hath found him a Debtor Modo 
& Forma, and he hath Joſt the Advantage. Freem. Rep. 6. pl. 5. 
Mich. 1670. Goodwin v. Wickins. 

23. An Executor who is Detendant muſt ſay that the other Executor 
did adminiſter ; But otherwiſe where Executor is Plaintiff; Per Hale 
Ch. J. 3 Keb. 63. pl. 54. Trin. 24 Car. 2. B. R. Bullington and 
Salter's Caſe. 

24. Action againſt one Executor where there are more; if that ont 
Executor doth not plead that Matter in Abatement, hut pleads th the Action, 
he ſhall never have the Advantage of ſuch a Plea afterwards ; Arg. Carth, 
61. Trin. 1 W. & M. in B. R. Boſon v. Sandford. 

2 1.4. Raym. 25 By the Statute 9 E 3. it Debt be brought againſt divers Execu- 
Rep 8% tors, and one appears and the other makes Default upon the grand 
d. C. in to- Diſtreſs the Court may proceed againſt him that appears, and it che 
arc 4 Plaincitt recovers Judgment ſhall be againſt all the Execurors tor the 
s, but adds 3 15 
that the Goods ot the Teſtator, and the 25 E. 3. cap. 17. which gives a Capias 
Writ of Er- in Debt, has always been conſtrued within the Equity of 9 E 3. o 
ror was a that it there are ſeveral Executors Defendants. and à Cepi is returned as 
bated. to one, and a {Non eſt Inventus as to the reſt, the Plaintif/ ſhall procees 
againſt him that appears, and ſhall have Fudgment againſt all; For the 
Default upon the Capias is the ſame upon the Grand Diſtreſs. Thus 
the Judgment being againſt all, one only ought not to bring the Writ if 
Error, For the judgment being ad Grave Damnum of all, and th: 
Coſts which are adjudged againſt him only that appeared are but ai 
Acceſſory to the principal Judgment, which cannot be reverted quoad 
them only; Per Holt Ch. J. 1 Salk. 312. pl. 17. Paſch. 1 Aun. B. R. 


Rouſe v. Etherington. 
| (A. b. 5) 


 Executors. 
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(A. b 5) joint-Executors. 


In what Caſes one {hall anſwer alone on the Default 
of the other. 


1. 9 E. . Ka. 1; NACTS, that in a Writ of Debt brought againſt 
bp. 3-9; I divers Hxecutors, the ſame F.xecutors, nor any 

of them, (all have but one Eſſoign before Appearance, that is to ſay, at 
the Summons or Attachment, nor after Appearance, they fhall have but one 
Eſſoin, as the Teſtator ſhould have had, jo that ali the Executors do preſent 
the Perſon of the Teſtator as one Perſon. 

S. 2. And though the Sheriff do anſwer at the Summons, that ſome of 
them have nothing whereby he may be ſummoned, yet there ſball be an At- 
tachment awarded upon him. 

S. 3. And if the Sherig' anſwer that he hath nothing whereby he may Debt againſt 
be attached, the Great Diſtreſs ſhall be awa-ded, ſo that at the Great Diſe tho Admi- 


treſs returned upon them, he or they that do firſt appear in the Court ſhall e 
anſwer. tinued till 
to the Di- 


treſs, and the one appeared, and the other made Default, end votwithſtandipg that the Statute ſays 
only that Executor &c. yet Adminiſtrators are taken by the Equity, and therefore he ſhall anſwer in 
N of his Companion; and ſo was the Opinion of the Court. Br. Reſponere, pl. 1. cites 
3 H. 6 14. 
* Where a Man brings Debt againſt Executors or Adminiſtrators in the Debet and Detinet, he who 
firſt comes by Diſtreſs ſhit! not be compelled to anſwer by reaſon of this Word (Debet) which can- 
not be intended as againit Executors, nor where it is brought in the Detinet as it ought to be. Br. 
Reſpondre, pl. 10. Cites 11 H. 4. 56 | . 
And if a Feme Covert and her Baron and others are Deferdants, as Executors or Adminiſtrators, 1 
and ſhe comes without her zaron, ſhe ſhall flor be compelled ro anſwer without her Baron not with- '3þ 
ſtanding this Statute. Ibid. Br. Adminiſtrator, pl. 14. cites S. C. —— Br. Exccutors, pl. 54. 11 
cites 11 H. 4. 56. S. C. 1 


S. 4. And alt boug h ſome of them have appeared in the Court, and make Debt againſt Mi 
Default at the Day that the Great Diſtreſs is returned upon the other, yet anther & *ll 
nevertheleſs he or they ſball be put to anſwer that firſt appeared at the Great made De- bl 
Diſtreſs returned, | faulr, and "4 
Pone iſſued i. 
againſt the one who was returned Summoned, and did not come, and Capias was awarded againſt 
three who were returned Nihil, and at the Day the one in the Capias appeared, and three made De- by 
faul t, and yet he was compelled to anſwer ; for at Common Law the ove Exccutor ſhould not an— "il 
ſwer it all did not come, or that the Proceſs be determined againſt ſome of them, ard the Statute 
wills that he who firſt comes by Diftreſs ſhall anſwer, and therefore the Statute is put in Ure, that 
he who comes at the firſt Capias ſhall anſwer ; Quod Nota by Award; So ir ſeems that this Word 
Diſtreſs is taken there as a Coercion ; For a Man may be compelled as well by Arreſt by Ciptas as by 4 
Diſtreſs, Quod Nota. Br. Reſpondre, pl. 22. cites 4 H. 6. 14. {4 


S 5. And in Caſe the fudgment paſs for the Plaintiff, he ſhall have his . 
Judgment and Execution ayain/t t hem that have pleaded, according to the if 
Law heretofore uſed, and againſt all uthers named in the Writ, of the Goods 1 
of the Teſtator, as well as if they had all pleaded. rl 

F. 6. And it is to be under/tvod, that if any in ſuch Caſe will ſue accord- 'Y 
ing to the Law that hath been uſed heretofore, he may freely as ut notwith- 
Sanding this Statute. 

2. Detinue was brought by a Feme againit the Executors of her Ba- 


"a 


3 
3 


ron of the Moiety ot his Goods by the Cuſtom, and well, and the one i 
Faeciſtor appeared alone, and was awarded to anſwer by the Statute 9 E. 4 
3. Cap. 1 
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Br. Charters, 
de terre, pl. 
21. cites 

14 H. 4. 23, 
24, 27. and 
$11.61: 
S. C. and it 


— 


3. Cap. 13. and the Statute ſays, that the Executor who firſt e 
Debt ſhall anſwer, and the other Actions brought as Executor are talen 1 
the Equity of the Statute, Br. Executor, pl. 128. cites 1 E. z. 17. F 

3. Audita .Onerela againſt rwo Executors ; The one mae Def 
and the other was compelled to anſwer alone, tor the Writ is in Nu: Ps ob 
a Wrir of 'I reſpaſs, and the Plaintiff ſhall recover Damages for Execu. 
tion ſued againſt him not righttully if it be [tound}. er 
pi. 42. cites 2 H. 4. 17. 

4. Audita .SDnerela againſt two FKxecutors who ſued Execution Don 4 
Statute Mcrchant made to their Teſtator contra Fattum Leftatoris ; th 
one came at the Grand Diſtreſs and prayed Idem Dies till the other <a 
& non allocatur ; but was compelled to anſwer though the Statute o; 
Executors in this Caſe be in Writ of Debt, and this by the Equiry ; 
Quod Nota. Pr. Executor, pl. 48. cites 7 H. 4. 15. = 

5. In Debt; Per Hank. Pluries Capias in Debt is returned 1 tn 
three, and Exigent iſſues againſt two, and Pluries Capias apaing 7 
third, there 1t the one appears at the Exigent, and no Exigent is re- 
turned, yet he ſhall anſwer; becauſe the Defendants are Executore 
but he ſhall be diſcharged of the Mainpriſe, becauſe the Exigent fhall 
be adjudged as none, inaſmuch as the Proceſs iſſued ill. Br. Exiven: 

|. 20. cites 12 H. 4. 17, 18. 3 

6. Where four Executors were impleaded, and three appeared, and the 
ourth made Default, the three were compelled to anſwer at the Diſttets 
where the 4th made Default, and was returned Nihil &c. which was 
againſt the Opinion ot Hill and ſeveral &c. Br. Executor, pl. 64, 


cites 14 H. 4. 23, 24. 


Br. Exscutor, 


is {aid there that 12 H 4. is contra; And ſee 41 E. 3. 30, 31. becauſe the one Executor was omitted 
in the Wr:t the Plaintiff durſt not proceed but was nonſuit, which agrees with this Caſe; But Brooke 
ſays it does not much appear there that this was ex Neceſſitate. 


F. P. As in 
Debt or De- 
tinue; For 
where Ne 
unques Ex- 


7. The Statute 9 E. 3. cap. $. Is, that that Executor who firſt comes 
by Diſtreſs ſhall anſwer, yet it is put in Uſe that he who comes by Ca- 
pias thall anſwer 3 Quod Nota; And this ſeems to be by Equity. Br. 
Parliament, pl. 24. cites 4 H. 6. 14. 

8. Where all the Executors die, and the Survivor has Executors, 
where they are impleaded, he who frſt comes by Dittreſs thall anſwer 
as well as it they were the firſt Executors; Quod Nota; For this is a 
like Miſchiet. Br. Executor, pl. gg. cites 39 H 6. 45. 

g. Debt againſt three Executors, and at the Summons two cane and 
the third not, and it was agreed there that the other two ſhall not an- 
{wer without the third; For the Statute is intended at the third Writ, 
be it by Diſtreſs or Capias, though the Statute ſays that the Executots 
who firſt comes by Diſtreſs ſhall anſwer, for Capias is by Compultion 
as well as Diſtreſs, therefore ſhall anſwer there by the Equity of che 
Starute ; Contra ot him who comes by Summons, by which Proceſs was 
made againſt him, and Idem Dies given to them who appeared; Quod 
nota bene. Br. Executor, pl. 106, cites 1 E. 4. 1. 

10. In Rationatule parte bonorum againſt Executors he who firſt comes 
by Diſtreſs ſhall anſwer ; tor they are charged there as Executors, Br. 
Executor, pl. 135. cites 7E. 4. 20, 21. 


ecutor, Ne unques adminiſtred as Executor is a good Plea, as here, there Executor who firüt come, 
by Diſtreſs ſhall anſwer. Hr. Relpondre, pl. 35. cites 7 E. 4 2. 


IT, Faden. 
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11. Sab nt againſt Execators, the one ſhall not anfver wirho ar the 8. P. bat in 
other; Per Opinionem; And the {ame Law ot Feollces upon Trait. Br Attachment 


: 5 47 41:1it two 
Executor, pl. 136. cites 8 E. 4, 5, 6. (ier of the 


| Chancery as 
Executors, if the one comes he ſhall anſwer alone by the Statue chat he wo firſt comes hail 


anſwer, for the Ainachwent is as a Suit at the Commun Law ; er of Subfœna. Br Conlcicnce, 
pl 15. cites 8. . 


— —  -_ 
— 


(A. b. 6) Joint-Executors. Actions by them and 


Pleadin gs. 


1. J F a Man makes two Executors and dies, and the one refuſes be- S. P. Thid. 
fore the Ordinary, and the other proves the Teſtament, yet Alion v- 165. cites 
ſhall be brought in the Name of beth, Br, Executor, pl. 9. cites 3 H. 6. © R. 3. 20. 
6, 7. per Corr. 
2. 'The Conſeſſion, Pleading, or Deſault of one Executor will not If two Fe- 
charge his Companion; So a Sale by one is good, for as to the Goods ary bs 
"RY Ke - . ved jointly 
of the Teſtator they are but as one Perſon, and ſuch Act ot one charg- aug ©... 
eth both only as to the Teſtator's Goods, but not their own proper confeſles the 
Goods. As one Executor may conteſs, io he may releaſe &c. But it the Action, 
one be nonſuited, yet the other may ſue again. Br, Executor, pl. 77. eie 
cites 21 H. 6. 45 and Ni Cos 
panion ao 


for ſo much as be hath in his Hands. 2 Brownl. 186. ut a Confeſſion by an Executor de fon 


Tort ſhall not prejudice the righitul Executor. 


3. It two Exeutors have Judgment and the one prays a Capias, and 
the other a Fieri Facias, the Capias ſhall be awarded as bett tor the 
Teſtator; Per Hobart Ch. J. Hob. 61. in Caſe ot Foſter v. Jackfon 
cites 7 Hen. 6. 6. per Caitimore. 

4. Account by two Executors againſt B. and have Judgment quod 
Computet. One dies; yet the Writ thall not abate, but the Survivor 
thall a ſpecial Sci Fa. ad Computandum in his own Name reciting 
that the other is dead. Noy 68. Anon. 

5. Two Executors and joint in the Bill ſhall be ſevered upon hearing. 

Toth. 151. cites Mich. 8 Car. Moore v. 

6. Two Executors ſued and declar'd as ſuch, and that they proved the 5 Mod zo. 
Will ; but upon ſetting forth the Probate it appear'd that the Will was ©: = accord- 
proved by one only. The Detendant pleaded this in Abatement, but a 87 
Reſpondeas Ouſter was awarded, becauſe they both have a Right, and 
he that did not prove may come in when he pleaſes, but cannot reiuſe 
during the Lite of him that did prove. 1 Salk. 3. pl. 6. Paſch. 1 Ann. 

B. R. Brookes v. Stroud. 

7. If one ef them in Action brought by them is ſevered the other {hall 

go on. Far. 39. Trin. 1 Ann. B. R. Brooks v. Stroud. 


1 (A. b. 7) 


Fxecutors. 373 
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274 Executors. 


(A. b. 7) Joinder in Aftion by and againſt Execu- 
tors & c. In what Caſes; And of Summons and Se. 
Verance. | 


2. Writ of Debt brought by Executor, and Executor of Executors, 

was adjudg'd good. Thel. Dig. 31. lib. 2. cap. 11. 8. 1. 
cites Paſch. 18 E. 2. Executors 115. and that fo it is agreed Mich,  E, 
3. 343. But ſays it was ſaid in both the Books that rhe firſt Executcy 
who ſurvived mig ht have Action alone without the other, 

2. But it was held c/early that they cannot join. Thel. Dig. 31. Lib. 
2, cap. 11. S. 2. cites Trin. 19 E. 2. Executors 119. And that fo agrees 
Mich. 29 E. 3. 64 and Hill. 38 E. 3.8. and Paſch. 28 E. 3. 92. Ard 
that the clear Opinion 39 H. 6. 48. that the firſt Executor ſuruuving ball 
have Action of Treſspaſs againft the Executcrs of Executors Cc. and 13 
H. 6. Executors 22. Nawithſtianding that ſome who are named Executor; 
in the Teſtament refuſe the Adminiſtration before the Ordinary, yer they 
thall be all named in a Writ to be ſued by them. Mich 15 E 3. Ex 
ecutors 80 and ſo agrees Mich. 41 E. 3. 22 & 35 H. 6, 36. and Paſch. 
9 H. 5 6. Trin. 4 E. 3. 157. 

3. Where a Recognizance was made to tro, and beth die, and the Ex- 
ecutors of both tue a Scire Facias &c. Hill ſaid that by the Law the 
Executors of him who ſurvived ought to have the Suit alone. Thel. Dig, 
31 lib. 2. cap. 11. 8. 3. cites Mich. 15 E. 3. Executors 81. and that 
10 agrees Hill. 38 E. 3. 8. where one was Bailiff of a Wood to two 
Tenants in Common, the Writ of Account was maintained for the 
Executor of him who ſurvived alone. 

4. Where one of the Executors ſells the Goods of the Teftator, he alone 
may maintain Writ of Debt upon this Sale without his Co-Executor. 
Thel. Dig. 31. lib. 2. cap. 11. S. 4 cites Paſch 38 E. 3. 10. 

5. Detinue of Charters againſt a Feme, and counted that they were deli. 
vered to the Baron of the Feme who died, and they came to the Hands of 
the Femc ; The Defendant pleaded to the Writ becauſe the Baron made her 
and one F. his Executors who is in full Life not named. Per Belk this 
Action is brought by reaſon of the Poſſelſion &c. and atter the Plain- 
tiff confeſs'd the Exception, by which Defendant pray'd that the Writ 
abate, but becauſe he was an Infant he was permitted to be nonſuited. Br. 
Detinue de biens, pl. 12, cites 41 E. 3, 30. 

6. Treſpaſs was maintained by Two, and by the Name of Executors f 
Goodt of the Teftator taken out of their Poſſeſſion, becauſe the third Execu- 
tor did not adminiſter ; Quere inde, for it ſeems that of Goods taken 
cut ot their Poſſeſſion they need not join in Action. Br. Executots, 
pl. 31. cites 42 E. 3. 26. 

Br. Detinue », A Man bailed Goods to W. F. who made two Executors and died; ths 
de biens, one Executor got Poſſeſſion, and Detinue was brought againſt him only and 
44 1 well by Award; For nothing ſball charge him but the Polſaſſion, aud not 
8. C.— the Ba lment nor the Execucurſhip. Br. Executor pl. 92 cies 39 E.3. 5. 


C 


Detinue of : 
Charters lies only againſt that Executor who has the Poſſeſſion, and not againſt all. Br. Executor 


pl. 145. cites 43 E 3. 24 and Fuzh. Brief, 341. 


Thel. Dig. 8. In'Scire Facias where a Man makes two Executors, and the 01: 
31. lib. 2. refuſes before the Ordinary, and the other proves the Teſtament ; there the 
Fs 3 other is Executor alſo, and he may adminiſter When he will, and he 
Mich. 42 E. who adminiſters ſhall have Action without the other who fetuſed ; pet 


Candith, 


_ DE — — 


SO 


p: —_ Wh | 


375 i 
Candiſh, quod non negatur ; and ic is taken for Law at chis Day. Br. 3. 26. and 
Executor, pl. 38. cites 49 E z. 1). Nn 1 
2. Executors 75.— Bur the Opinion of Newton is to the Contrary notwithſtanding that 2 il 
himſelf Executor in the Writ. Thel Dig. 31 lib 2. cap. 11. S. 6. cites Paſch. 19 H.6.65. And ſays | 
that to this leems io agree the Opinion of Keble Hill. 16 H. ;. 4. 7 | 


Executors. 


ZOE” YT SLIT: wen 


| 
| 
9. It three are Fxecutors and the one has the Poſſeſſion, Action lies a- | | 
gainſt him alone. Br. Detinue de biens pl. 12. Cices 11 H. 4. 46. | 
10. Where there is one Hxccutor and another adminiſters with him | 
yet the Creditor is not bound to bring his Action, but againſt the Ex- 
ecutor only; but he may implead both it he will. Per Coreſmore. Br. 1 
Executor, pl. 160. cites 10 H. 6. 26. 1 
11. It was held that where in Account brought by two Executors the | 
one was ſevered, and the cther purſued the whole, in which Suit che De- "ſt 
fendant was adjudged to account, that the Arcquittance of him who was ſe- | | 
vered ſhall bar the other of the wbole. Thel. Dig. 31. Lib. 2 cap. 11. 8. 
7. cites Paſch. 48 E. 3. 14. And that fo it is agreed, Paſch. 9 H. 6. 
11. where it was ſaid that if tWo Executors are, and the one affigns Au- 
ditors &c. he who athgns the Auditors hall net have Writ of Debt alone | 
for the Arrearages of Accounts without his Companion. | 
12. Debt again? two Executors upon an Obligation of their Teſtator, But by ſeve- " 
the one pleaded Plene Adminiſtravit, and the other Not the Deed of his ral where 1 
Teftator ; and the beſt Opinion was, that they may ſever in Pleas, contra ex Ex- 1 
it is ſaid elſewhere in Dilatories. Br. Executor, pl. 110. cites J E. 4. 8. ſeſſes he”. Ul 


Action, the 1 
orher ſhall not plead Non eſt factum; for where the one confeſſes, all are condemned, and Jud ene i 
ſhall be againſt all of the Goods of the Deceaſed, and of the Damages againſt him who conteſſed de 40 
Bonis Propriis ſi non ſunt bona mortui ; viz. where one Executor ſhall anſwer alone without his 9 
Companion. Ibid. i 


13. Where one makes his Feme and another his Executors and dies, 1 
and his Feme takes Baron, and the Feme dies, the Baron and the other \* 
Executor ſhall not join in Writ 7 Treſpaſs of the Goods of the Teſtator i 
taken · out of their Poſſeſſion, Thel. Dig. 32. Lib. 2. cap. 11. S. 8. cites | 
Paſch 21 E. 4. 4. & 20 E. 4. 17. 

14. The Plaintitt ought always to acknowledge of his Part all the 1 
Executors; But where a Stranger brings an Action againſt Executors, it 1 
is ſuſſicient for him to name thoſe that adminſtred in fact, and not if 
others that did not intermeddle with the Adminiſtration, Thel. Dig. } 
Ibid. pl. 9. Hill. 16. H. J. 4. pl. 1. b 

15. But upon an Obligation made to one B. and to an Abbot, it B. dies, 
now his Fxecutors and the Abbot ſhall join in Action of Debt. Thel. 
pg 32, Lib. 2. cap. 11. S. 9. cites Fitzh. Nat. brev, Tit. Br* de | 

bito. | 4 

16. If one Executor only ſells Goods of Teſtator, he alone may main- J 
tain an Action ot Debt for the Money. Went. Off. Ex. 104. 1 

17. Where one Executor refuſed, yet in Action brought by the other 1 
8 muſt join him that retuſed. 9 Rep 37. Trin. 42 Eliz. Henſloe's 4 

le, 

18. T'wo Fxecutors, one an Infant, the Executor of full Age took out 
Adminiſtration during the Minority ot the Infant, and then brought an 
Action in his own Name only; The Action abated. Brownl. 101. 

Trin. 6 Jac. Smith v. Smith. q 

19 It Goods are taken from one, all may maintain an Action of Treſ- Or that Ex- 4 
paſs; tor in ſuch Caſe the Poſleſſion ot one is the Poſſeſſion of all, eurer only 14 


though it is otherwiſe where it is to charge another Executor's own ee Fogg 

Goods. Went. Olf. Ex. 100. Treſpaſ, pl, 
| ; 305. Cites 

43 E. 3. 26. One only may maintain the Action. Went. Off Ex, 103. 


20. Error 


— n — 
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3 76 Executors. 


20. Error of a judgment in Debt Debt was brought by Ax Knees. 
tors, and atrer three of them being ſummoned and ſevered, the three others 
bring Debt upon an Ollig ation made to the Teſtator; the Detendanr 
plended non eft actum, and it was found againſt him, and Fude ment for the 
Plamtiffs,; Error was brought and aug nen, becauſe there 1s not any Mention 
therein of thoſe that ſevered, tor they being always Executois ought to 
be named in the Judgiient; The three Prothonotaries certifieq that 
the Courſe was to give Judgment tor thoſe only that proſecuted, and 
Refotved, That it was no Cau/e of Error, for the Executors which ate 
ſercred peradventure never proved the Will, and it may be they never 
will prove it, nor adminiſter. The Judgment was afftirinzd. Cry, 0 
420. pl. 11. Trin. 11 B. R. Price v. Parkhurſt. 

21. In Error in a fudgment in Debt againft three Executors, one of 
them appeared nou the Summons and confeſſed the Action, and Fudyment 
was piven Ho recuperet Debitum againſt the three Executors, and hat 
he frculd have Execution againſt them ae Bonis Teſtatoris in their Hand: 
f/f tantum, and Damages de Bonis Proprits againſt him who appeared, and 
Miſericordia againff them all. The Error aſſigned was becaule the 
Appearatice was upon the Summons and not upon the Diſtreſs, and 
theteſote was out ot the Starute of 9 E 3. cap. 3. Secondly, becauſe 
it is Mi:ericordia againſt three, whereas two of them never appeared. 
and againſt him who appeared no Miſericordia ought to be becauſe he 
canie in upon the N ot Summons, ſo it was reſolved that he who was 
taken in Execution ſhould be diſcharged. Cro. C. 564. pl. 9. Mich, 
15 Car. B. R. Proctor v. Chamberlain. 

Raym. 198. 22, A makes two Eecutors, one is an Infant, he of Age ſues alone 
J. C. where and good. Lev. 181, Paſch. 18 Car. 2. B. R. Hatton v. Maſcal. 


there are ſe- 
vera! Exec utors, and one or more under Age, and the reſt of full Age, all muſt join in an Action. 


Per T wiſden, Nod. 47. Hill. 21 & 22 Car. 2. B. R. in Caſe of Fox v. Trennin. 


7 


24. A Scire Facias was brought by two Execntors, reciting that there 
was a Third, but within Age; Reſolv'd that all mult join. Arg. Mod, 
47. pl. 102. Hill. 21 & 22 Car. 2, cites Hutton v. Askew, 
2 Lev. 239 25. Executur of full Age only who proved the Will brought Action 
4 5 _ of Debt tor arrears of Rent, and Good. 1 Lev. 181. cites 31 Car, 2. 
FF... B. R. Colborn v. Wright, 


Executor 
of full Age 
prov'd the Will and had Adminiſtration Durante Minoritate of the Infant and ſued alone. 
2 Jo. 119. 8. C. but the Court diſapprov'd the Conteſt of the Defendant, who was a Pleader at the 
Bur again a manifeſt Duty, and ſo he agreed the Cauſe as it ſeems. 


26. [Though where there are ſeveral} Reſiduary Legatees they muſt 
all join in an Action yet] where the Share ot each (there being in all 
16) was lett to the Diſcretion of the Executor, as he without Com- 
pulſion at Law thould declare. The Executor declar'd what the Sum 
ot the Relidue was, and that he had paid all the Legatees but one, 
yet he alone ſued for an Account in Chancery without the others join- 
ing, and was reliev'd. 2 Ch. Caſes 198. Trin. 26 Car. 2. Gibbons . 
Dawley. 


(A. b. 8) 


Exccutors. 


(A. b. 8) joint Executor. Survivor. 


Where Survivors ſhall have the Surplus &c. and join 


or be join'd in Actions with Executor &c. of the 
deceas d Co-Executor. 


OTE, it was ſaid that where #:00 are Hrecutors, and the one 
makes his Executor and dies, that by way of Demand, the Exe- 
cutor who ſurvives ſhall have the Aftion alone by Survivor, and the Exe- 
cutor ot the other Executor {hall not join with him by Demand, Br. 
Executors, pl. 29. cites 41 E. 3. 13. 22. 10 
2. But they ſhall be be joined with the other in Action again/t bim; i 
For it may be that he has of the Goods of the firit Teſtator. Ibid. ih 
3. But Brook lays it ſeems that all is one, and that he ſhall not be | 
joined with the other in any of the Caſes; Quezre this Diverility, Ibid. 
and cites 21 E. 4. 22. 23. 10 Hf. 6. 26. and 39 H. 6. 45. that the 
Survivor ſball neither ſue nor be ſued but as Executor de ſon Tort demeſue. 
4 Debt againft Executors and Executors of Hxerutor and per the 
Juſtices, it does mot lie againſt both; tor they cannot join in Ac- 
tion; but the Survivor Executor ſhall have Action alone, and the 
like Action thall be brought againtt him. Br. Executors, pl. gg. 
cites 39 H. 6. 45. 

5. And if the Executor of the Executor has any of the Goods of the firſf 
Teftator, the Executor who ſurvives ſhall have Action againſt him, and 
yet a Man may have Action againſt Executor de Droit, and Executor 
who adminiſters de fon Tort demeſne; For this is his own Act and 
Tort, and he is charged de ſon Torr ; but here the Plaintiff would 
join both together by the Law, which cannot be; For he cannot charge 
them jointly by the Law; quod nota. Ibid, 

6. A. and B. were made Executors to the Uſe of Children; B. having 
gotten a great Part of the Teſtator's Eſtate into his Hands deviſes divers 
Legacies to Strangers, and makes C. the Defendant, (his Son) and dies; i 
C. by anſwer conteſſech his Father had divers Goods of the firſt Teſ- 
tator's in his Hands, but that he had not Goods ſuffi cient more than 
would ſatisfy che Legacies given by his Father; therefore ordered | 
that C. ſhall firſt pay to che Plaintiff che Goods which were the firſt 4 
Teſtator's, and ſo much of his Eſtate as came to his Father's Hands, | " 
Cary's Rep. 123. cites 21 & 22 Eliz, Wray v. Sapcote. i 

7. A. made B. and C. Executors and Reſiduary Legatees, and died. Il 
B. died. The Queſtion was between C. and the Executors of B. if 
Whether this being a Matter Legatory and ſuable in the Spiritual 9 
Court, (where ſurvivorſhip would not be allowed) C. ſhould be liable 
to account with the Executors of B. And after Time taken to con- 
ſider of it, the Maſter of the Rolls decreed that the Survivor thould 
take the Whole. 2 Wms's Rep. 529. Trin. 1729. Cray v. Willis. 

8. G. Amhurſt by Will deviſes ihe Reſiduum to Defendant Selby, and 
to E. Ux* B. and to C. Ux' Z. and makes them three Executors, the De- | 
tendant Selby only adminiſters, and before all the Eftate of the Teſtator | 
was got in and his Debts paid, E. x B. dies; and then B. her Husban4 
dies, Quzre, It the Adminiſtrator of the Husband is intitled to che 
third Part of the Reſiduum ot che Teſtator's Eſtate, or the Adminiſtra- 
tor of E. the Wife? Northey, Attorney General, inſiſted that the De- 
tendant being the acting Executor, his Poſſeſſion of the Coods and 
5D Eſſecta 


Executors. 


Effects of the Teſtator, is the Poſſeſſion of the two other Executors, 


though they did not adminiſter, and that is an Intereſt veſted in the 
Wite, and conſequently ſhall go to the Adminiſtratrix of the Huf. 
band. Per Cowper C. The Reſid uum of the Teſtator's Eſtate is uncer. 


tain #ntil his Eſtate is got in, and his Debts paid, and thereby reduced 10 


a Certainty, and before that it cannot be ſaid to be actually veſted, but re- 
mains as a Choſe an Action, and therefore ſhall not go to the Adminiſtratyis 
of the Husband, but to the Adminiſtrator of the Wife, MS, Rep, Hill. 
3 Geo, Canc. Amhurſt & al' v. Selby. 


RIF "7 of — * 2 
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(A. b. 9) Co- Executors. Actions by them, and 
Pleadings by Survivors &c. 


there were five Executors, and the Fifth has made his Extcutors 

an , Which Executors are not named; & non allocatur; but the 

hon good by the Survivors only. Br. Executors, pl. 65. cites 3$ 

TY 

Fe Three Executors brought Action, two are ſummoned and ſevered, and 

the Third recovered and died; the other two ſhall have Execution. Br, 
Executors, pl. 148. cites 11 R. 2. and Fitzh. Privilege 2. 

3. Two Executors are, and the one makes his Executor and dies, yet 

Debt lies againſt the Executor who ſurvives only. Br. Executor, pl. 160, 


cites 10 H. 6 26. 
4. Debt by Executors, and ſhew'd Teflament, in which there was nam- 


ed two other Executors with the Plaintiff; and per farms in this Caſe 


I. A COUNT brought by four Executors; Defendant ſaid that 
died 


and in Debt upon Obligation the Plaintiff ought to ſurmiſe the Death of 
the other two in his Count, and otherwiſe the Writ ſhall abate, and e 
contra in Formedon in Remainder, but there the other Party ought to 
ſay it tor Plea; For Teſtament and Obligation ſhall be ſhewn w:rhout 
Demand of the other Party; But in Formedon in Remainder the De. 
mandant is not bound to ſhew it unleſs the Tenant demands it, quod 
nota Diverſity, but becauſe it was counted of another Term in which 
the Teſtament was ſhewn, therefore the Deſendant was pur over, by 
which he ſaid that there were two other Executors alive not named in 
the Writ, Br. Count, pl. 53. cites 36 H. 6. 16. 

5. In Debt on Bond brought by two ſurviving Executors the Defendant 
demurred ſpecially to the Declaration; and the principal Cauſe relyed 
upon was, That the Plaintiffs had only alleged that the Money had not 
been paid to the Teflator in his Life-Time ; nor to them nor one of thei 

fence his Deceaſe. It was now arent chat this Declaration was not 
certain enough, ſo as the Plaintiffs could recover upon it; becauſe 
notwithſtanding any Matter which they have alleged, the Money 
might have been paid to the Executor that is now dead. Serjeant 
Baynes on the other Side anſwered that if it had, the Money would 
in 1 of Law have been paid to the ſurviving Executors, as 
well as to the Executor deceaſed ; for a Payment to one is a Pay- 
ment to all. The Court this a Matter to be further conſidered of. But 
a few Days after over-ruled the Demurrer, and gave Fudgment for 16: 
82 2 Barnard. Rep. in B. R. 75. Mich. 5 Geo, 2. Meed v. 
ibbons. 


(8. b) 


” a , ot: 
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(B. b) Judgment. 
In what Caſes it ſhall be given againſt Executor and how, 


1. IN Debt againſt Executor, if Defendant pleads Fully admi- 

niſtred, tif any Aflets are tound in his Hands though it be uor 
to the Value of the Debt, pet the Plaintiff tyall have Judgment for 
all SIP de yea ee . Ta 66. b. 8 34 0. 
6. 24. U. ep. 134. 44a. Shipley's Caſe k. 12 Jd. B. N. adubg⸗ 
ed between — Ridford. 2 . 2 

2. But if it be found that he has nothing in his Hands the TUDg- Pr. Execu- 
ſhall be Quod querens nihil Capiat per Breve, and he ſhall not have 22 EN 18. 
Judgment of the Debt, for he has waiv'd this Advantage by tan - 
ing of the Juue, and Judgment is to be given upon Verdict. 34 0. 

6. 24. b. Contra 33 P. 6. 24 b. Contra 33 0. 6. 24. Curia. 

3. In Debt againſt an Executor, it he pleads Plene Adminiſtra- Hob 1 58. 
vit, and Plaintiſt replies that he has Atlers, and atterwards the De- pl 206. 
tendant relicta Verificatione cognov it Actionem nec quin ipſe Detinet, 855 
upon which Judgment ſhall be given againſt the Oetendant, but 
not that he has Aſſets, for the Acknowledgment naturally extends 
only to the Declaration which is of the Debt, and not of the Aſſets; 

But if the Oetendant will confeſs more he may, but otherwiſe che 
Conteſſion is but a Ditavowing of his Plea gf Hlene Admimiſtravit. 
Hob. 240, between Bird and Culmer. 

4. Jf A. recovers Debts and Damages againſt B. and after B. dies, Cro C. 
and then a Sci. Fa. to have Execution is brought againit tour Per- 286 pl 32. 
ſons C. D. E. and F. as Executor of B. and in the Mrit it is ſup- b J. 
poled that B. made the ſald tour Perſons his Executors, and all nor aper 
jour Perſons appear and plead tully adminiſtred, and the Fury find ce this Caſe 
that C. has 100l. Aſſets in his Hands, and D. 40 1. in his Hands, and that ot Rol 
E. and F. has no Aſſets, in this Caſe the Judgment ought to be c 14 
againſt all the four Perſons co recover ot the Goods of che Teitator, 13 5. in Caſe 
inaſmuch as they are all named Trecutors, and they fo take it up- of Hacker v. k 
on themleives and pisad accordingly. M. 9 Car. in the Erchequer Heroc. þ 
Chamber, between Verve / and De/abarr and others per Cur. where 0 
the Judgment being to recover of the Goods ot the Deceaſed 100 l. | 
againſt C. and 40 l. 2 D. and that the other two ſhould go line i 
an was held per Cur. to be erroneous, becaule it was not againſt all; 1 

ut becaule the Writ of Error to reverſe this and the firſt Judg⸗ i 
ment was brought by C. and ©. only with the other two, it was b 
held by the Court that the Mrit of Error ought to abate ; But this bl 
Judgment was atter affirmed per Cur. and the Writ avzudgen 1 
good, inaſmucb as the two Plaintiſts in the Writ of Errot were 4 
only 14 by the Judgment, and the Judgment well given in + 
B. R. Intratur Hil. „Car. B. N. Rot. 198. 

5. In an Action of Debt againit rwo Execucors if thep plead ſever- 
ally by ſeveral Attorneys fully adminiſtred, and the Jurp find that 0 
one has Aſſets, and the other has no Aſſets, the Judgment thall be ſole- 4 
ly againft him who is tound to have Aſſets, and that the other who has 
no Alets ſhall go quit. Mich. 15 Car. in the Exchequer Chamber 

in Writ of Error of ſuch Judgment in B. R. adzudged per Cur, 
and the firſt Judgment affirmed accorvingiy. Intratur Tr. 14 
Car, B. R. Rot. 1288. between 2 ad Fuckieaen, 6. 
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6s In an Action againſt rwo Executors, ik the one is waived or out- 
Fol 939. Jawed, and the other appear upon the Attachment in Bank the Record 
being attachiatus eſt, and the Plaintiff declares againſt him who 
appears who pleads to Iſſue, and à Verdict ig for the Jlaintiff, the 
Plaintiff ſhall have Judgment againſt both of the Goods of the Deceaj. 
ed, and if not, ot Damages of him who pleaded, adjudged in a Writ of 
Error upon ſich Judgment in Bank, and the Judgment affirmed 
accordingly. Tr. 16 Car. B. B. between Chamberlain and Nichols 
5. Error of a judgment in B. R. againft an Executor for 100 1, why 
pleaded Riens enter Mains, and found that he had 501. and the Judgment 
was Cuod recuperet debitum prædictum, et uod habeat Executionem de br. 
nis Teſtatoris, The Error aſſign'd was becauſe the Judgment was intire 
for 100 1.-inſtead of 50 1. it was faid that the judgment ſhould be for 
the entire 1001, and that he might have Scire Facias upon it when 
more Aſſets came to the Hands ot the Executor; Bur * 72 de- 
manded mote ancient Precedents, and would adviſe. Cro. E. 592, 
pl 32. Mich. 39 & 4o Eliz. in Cam. Scacc. Waterhouſe v. Wogg. 
{treer. YET | 
8. In Debt againſt an Executer who pleaded three ſeveral Fudgments for 
ioo. each Judgment, and that he hath not bęſides thoſe Fudgments 20 |. 
in his Hands &c, The Plaintiff replied, that thoſe Fudgments were [a. 
tisficd and holden on Foot by Fraud &c. and did demand Fudgment &c. 
and the Delendant did rejun that the 7 udgments were unpaid and traverſ.. 
ed without that, they were kept on Foot by Fraud, and the Evidence fur 
the firſt Judgment was a Decree before the Council at York which was paid, | 
for the ſecond a Witneſs proved that ſome Part of the Money was behind, 
but the Creditor did expet# no more; for the third Fudgment no Evidence | 
was, and Direction to find for the Plaintiff, and this Rule given, that 
if the Defenaant fail in Proof, that any of the Fudgments appear to be ſa- 


tisfied, the Iſſue is againff him though the reſt were unſatisfied. Clayt. | 
124. pl. 220. March 1674. before Germin J. Morris's Caſe. 
All. 37 9. Judgment was given _ an Adminiſtrator z an Action of 
8 Debt brought againſt him in C. B. upon fully adminiſtred pleaded, and | 
<© the a Writ of Error was brought to reverſe the Judgment. The Error 
'N Error aſ- aſſigned was, that Fudgment was given for the whole Debt, whereas the 
4 ſign'd was Verdit# found that the Defendant had Aſſets only to diſcharge a Part c it; | 
= thar Judg- To this the Court ſaid, If it be found he have any Aſſets, Judgment : 
= __ 3 muſt be given againſt him for the whole Debt, upon his talſe Plea, but 
4 for ſo much if he have no Aſſets, it is otherwiſe. Sty. 88. Hill. 23 Car. B. R. 4 
= only as was Gaudy v. Ingham. 5 
j found in the 4 
4 Defendant's Hands, and that To are all the Precedents which he had cauſed to be ſearched ; but t 
4 Judgment was affirmed ; for it is good either Way and in this Court the Curt is to give Judgment h 
= for the whole, according to Mary Shipley's Caſe, . 8 Rep. 154. I 
9 10. If Defendant do not or ./ not exhibit an Inventory it ſhall be l 
= taken pro Confeſſo that he has Aſſets; Per Pemberton Ch. J. 2 Show. B 
1 163. pl. 152. Trin. 33 Car. 2. Anon. | 
| 11. Dett upon an Obligation of 201. againſt an Executor who plead! ec 
| Plene Adminiſtravit, and Aſſets being found of 101, the Plaintiff had I 
= Judgment quod recuperet 101. whereas it ought to have been a Fudgmen th 
4 for the whole, and Execution only for 10 J. (unleſs it were returned that m 
he had waſted) and then he might have had a Scire Facias when mor: ti 
Aſſets came to the Defendant's Hands; and it was held to be erroneous C. 
Freem. Rep. 351. pl. 441. Mich. 1673, Oxendem v. Hobdy. 
ſet 
til 
(B. b. 2) ts 


— | — 
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— 
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(B. b. 2) In what Caſes Scire Facies lies of Aſſets 
Quando acciderint. 


1. IN Debt of rol. the Defendant pleaded Plene Admi ni ſtravit, and it 
was found that he had only 41 yet the judgment ſhall be that the 

Plaintiff recover all his Debt, and nothing hall be put in Executron but 
the 4 J. but it he gets more Goods of the Teſtator after by Recovery or 
otherwiſe, then the Plaintiff ſhall have Sci. Fa. againſt them upon the 
ſame Judgment ; Per Finch, quod nullus dedixit. Br. Executor, pl. 34. 
cites 46 E. 3. 9, 10. 

2. Debt againſt Exec utors who pleaded Plene Admi niſtravit, and found 
for the Defendant ; by which it was awarded that the Plaintiff take no- 
thing by his Writ, and aſter the Plaintiff came and ſurmiſed that Aſſets 
is come after to the Hands of the Fxecutors, and pray'd Scire Facias 
againſt them; And per Martyn by the judgment the Record is deter- 
min'd, and Scire Facias lies upon Record which remains, and not up- 
on Record determin'd, and upon this Matter the Plaintiff may have 
the new Writ of Debt; Quod nota, Curia conceſſit. Br, Scire Facias, 
pl. 130. cites 4 H. 6. 4 

3. In Debt againſt Executors, or againſt the Heir, who pleaded Ple- * S. P. Bur 
ne adminiſtravit, or Riens per Deſcent, and it is found for them, by che hy ng 
which the Plaintiff is barr'd, and after Aſſets came, he may have * new Sci Pa tor 
Action, and ſhall not be barr'd by the firit Judgment; Per Markham; by the Judg- 


quod nul lus negavit. Br. Executors, pl. 90. cites 19 H. 6. 36, 379. went the 


Record is 
determined; Per Martin; quod tot. Cur, conceſſit; But Brook * Quære inde ; for it ſeems that 


Debt does not lic after the Plaintiff is once barr'd, Br. Executor, pl. 85, Cites 4 H. 6. 4 


4. If Executors bar the Plaintiff by Riens enter mains, if they get Sec pl. 9. 
Goods after the Plaintiff ſhall have Sci. Fa. out of the ſame Record 
by Surmiſe to have Execution of theſe Goods; quod tuit conceſſum 
per omnes Juſticiarios &c. Br. Executor, pl. 18. cites 33 H. 6. 23, 

24. | 
25 In Debt againſt Executor on Bond for 200 l. Defendant pleaded 
Plene Auminiſtravit, and the Jury found Aſſets to 172 J. The Plaintiff 
had Fudgment to recover the intire Debt and Damages, and Coſts ſi &c. 
This Judgment was affirmed in the Exchequer Chamber; For upon 
the Bar, which in Effect is Riens enter Mains, the Plaintiff might 
have prayed judgment immediately, for it is a Conſeſſion of the 
Debt, but he cannot have Execution till Defendant has Goods of the 
Deceaſed ; But the Trial in this Caſe is good Direction to the Sheriff 
what to do as to the making Execution. 8 Rep. 134. Paſch. 8 Jac. 
B. R. Mary Shipley's Caſe. | 

6. It was reſolved in this Caſe, that if Debt brought againſt an Ex- 
ecutor, who pleads that he has tully adminiitred, and it is found that 
he has Aſſets to 40. whereas the Debt is 60/. that a Judgment 
thall be given tor the 601. againſt the Deſendant; and upon that Judg- 
ment, if more Aſſets come after to the Executor's Hands, the Plain- 
tiff may have a Scire Facias. Godb. 178. pl. 250. Mich. 8 Jac. in 
C. B. Newman v. Babington. 

7. When it is found in Action againſt Executor that he has ſome Aſ- And ſo de- 
ſets though of little Value, fo as he has nt fully adminiſt red, the Plain- den 8 
tiff ſhjall have Judgment for the intire Debt, but he ſhall not have Execa- , in g hes 
tor but of as much as is found, and 9 not be barred of the Relidue, 134 Mary 
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Shipley's and if more Aſſets happen afterwards, he may have a Sci. Fa. to have 
Caſe, — Execution thereof; Bur if it be found that he has fully adminiſtred, or 
— this 1, it ic be ſo pleaded or confeſſed, the Judgment ſhall be againſt the Plain. 
ty Shipley's tiff, and fo are all the Precedents. Cro. C. 373. pl. 7. Trin. 10 Car. 
Cage was B. R. in Caſe of Dorcheſter v. Webb. 
held per 


— 


Key ling Ch J. and Rainsford and Moreton Juſtices to be good Law, and adjudged accordingly in 
B R. Twiſden J. afterwards agreeing thereto, Sid. 448. Noel v. Nelſon. — 2 Saund. 226. 
S. C 


8. In Debt againſt an Executor who pleads Plene Adminiftrayit 
which is found tor him, and fo the Plaintiff is barred pro Tempore. 
viz. until Aſſets come atterwards to the Deſendant's Hands, and then 
the Plaintift may have a new Action. Heath's Max. 58. cites 19 U. 
6. 27. 

5 $ in Debt againſt an Heir, who pleads Riens per Deſcent, or in 4 
Formedon pleads the Warranty of his Anceſtor with Aſſets, and after 
the Aſſets are recovered againſt him, he ſhall have a new Formedon ; and 
if he alien the Aſets his Heir ſhall have a new Formedon, Heath's 
Max. 58. 

10, 3 where in Formedon, Cui in Vita, Mortdanceſtor, and the like, 
ſuch a Plea is pleaded either againſt the Iſſue in Tail, or the Heir of 
Tenant by the Curteſy &c. and no Aſſets found, and after Aſſets de. 
ſcend, the Detendant in the firſt Action ſhall have Sczre Facias tor the 
Aſſets it the firſt Action be a Formedon ; Otherwiſe, as it ſeems, tor 
the firſt Land. Quære. Heath's Max, 58. 

And ſee 11 H. 4. and 4 H. 6. Br Tir. Sci. Fa, 74. and 130. in the 
laſt of which it is doubted when Executors plead fully adminiftred, and 
it is ſound for them, and afterwards Aſſets deſcend, whether the 
Plaintiff be not driven to a new Action, or may have a $i, Fa, there- 
upon, Viz. upon the firſt Judgment. Heath's Max. 58. | 

12. Which ſeems not by the 40 Ed. 3. and 43 Ed. 3. per Brook i 
Tit. Sci. Fa. 17 and 29. where a Difference is taken when the Plaintiff 
is barred, and when he doth recover. Heath's Max, 59. 

Lev. 286. 13. Upon Plene Adminiſtravit Plaintiff may have judgment and to 

S C. have Execution of Aſſets cum acciderint. Sid. 448. Paſch. 22 Car, 2. 


Cn 656. B R. Noel v. Nelſon. 


Ld Raym. 14. Where an Adminiſtrator pleads two or more Fudements, and the 
Rep. 679. a Plaintiff confeſſes the Plea to be true, and prays Judgment of Aſſets in fu- 
OT Ch“ turo, & c. if Aſſets ſhould come atterwards to his Hands he may ſatis- 
the Execy. ty the ſudgments pleaded, becauſe the Judgment of Aſiets de futuro 
tor ſhall not is only to be diſcharged after the other Judgments are ſatisfied. 


be liable till 1 Salk. 312. pl. 16. Trin. 13 W. 3. B. R. the 5th Reſolution in Caſe 


nes ne of Parker v. Atfield. 


canſe the 


P)ainriff did not take Judgment to have Execution of Aﬀets generally when they ſhould happen, but 
of Aſlets over what would ſatisfy the Judgments. 


15. One dies indebted by Mortgage and ſimple Contract. One of 
the Creditors by /ample Contract gets Fudgment of Aſſets quando acciderint, 
yer where Atlers come in by the Aid of Equity, the other ſimple Con- 
tract Creditors ſtand in the Place ot the Mortgagee as to What he has 
exhauſted our of the Perſonal Aſſets; Bur if Aſſets at Law come, they 
muſt be applied in a Courſe of Adminiſtration, and ſuch Judgment- 
Creditor will be preterred. 2 Vern. 763. pl. 663. Mich. 1718, Wil- 


ſon v. Field. 
16. 1: 


e 
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16. In an Injunction the Words pro defectu placiti &c. are intended 
of an iſſuable Plea, and the Words ſudici um 1atrare are intended of a 
final Judgment; therefore it the Detendant be an Executor, and pleads 
Plene Aaminiftravit, and the Plaintiſf at Law enters Fudgment de Bonis 
Teftatoris cum acciderint, he may proceed to a Scire Hacias to enquire of Aſ- 
ſas, and enter Fudgment thereupon ; tor the Meaning of the Injunction 
is, that the Detendant may proceed ſo tar, as that nothing thall remaia 
but to take out Execution after the Injunction is diffolved. 3 W ms's 
Rep. 146. Mich. 1732. in a Nota ot the Reporter co che Caſe of Morrice 
v. Hankey. 


(C. b) Judgments againſt Executom. 
Judgment General. 


Upon a falſe Flea ] 


1. 1 Rep. 9. Mountjoy in Action upon Aſſumpſic of the Ad miniſtra- 
tor, in Conſideration that Admintiſtration was committed to him, 
and that he has Aﬀſets to pay, he proimiled to pay the Debt due 
by the Teſtator ; Dekendant pleads Non Atlumpiir, and found a- 

aint him, and Judgment general given, and not de Bonts de⸗ 
— . 9 Rep. 94. Bane's Caſe. 

2. I Executor pleads ne unques Executor &c. nd is fuund Ex- Br. Exe 
etutor, Judgment ſhall be general to recover the Debt. 46 E. 3. _— 
10. 1 N. 3. 3. for his talſe Plea. 9 I. 6. 44. b. 11 P. 6. 8, 16. Dill. 5 . 
12 Car. B. R. in Yrit of Error brought there + Lien of Adun⸗ 1 Debt a- 
niffrators * 46 E. 3. 10. between Cre/we/! and Green, and Judg- gainſt two 
ment given to recover de Bonis Teſtatoris, contra Brooke, that 1 


it ſhall be a conditional Judgment. 11 Þ. 6. 16. b. in the Court of „d, Ne 
Lynn reverſed for thoſe Cauſes. Jntratur Hill. 11 Car, Rot. 234- unques Exe- 


tor &c. and 
the other pleads another Plea, and it is found againſt them, the Judgment ſhall be that the Plaintiff 
recover of the Goods of the Deceaſed if they have, and if they have not &c. then againſt him 
who pleaded Ne unques Executor of his proper Goods. Br. Dette, pl. 179. cites 11 H. 6, 7, and 10. 
Judgment ſhall be de Bonis propriis. Br. Executor, pl. 51. cites 11 H. 4, 5. 
+ So it is in the Original; but Quære how to be tranſlated. 


3. So if in an Action againſt divers Executors, and one pleads Ne It was found 


unques Executor &c. ft it be fonnd againſt him the Judgment ſhall mot — 
be general againſt him co recover the Debr. 46 E, 3. 3. 


and admi- 
niſtred. Br. 
Exechtttor, pl. 34. cites 46 E. 3. 9, 10. [And ſo it ſeems it ſhould be here, and that 36 E. 3. (3) is miſ- 
printed.] 

So where Adminiſtrators denied that they were Adminiſtrators, and it was found againſt them, 
and that they had 41. in their Hands, where the Demand was of 41. the Judgment was, that 
Plaintiff recover againſt them 4 1. for their falſe Plea; Quod Nota. Ibid. cites the ſame Term. 


4. But if Aſſets are found in the Hands of the other Executor, for * Br. Ex- 


Parr of the Debr, then the Judgment againſt the other who pleaded pp oh . 
the falſe Plea ſhall be to recover the Reſidue ot the Debt. * 46 E. 3. 30 


— — 


10. 11 I), 6. 37. b. Contra + 11 . 6, 7. b. 16. b. T's other 

ec utor 
pleaded fully adminiſtred, and it was found that he had in his Hands 6 1, and Tudgment was, That 
the Plaintiff recover the 6 1. from his Executor, and the Keſidue againſt the other as it he had denicd 
the Deed of the Teſtator. Br. Executors, pl. 34. cites 46 E. 3. 9, 10. Br, Adminſtrators, pl. 
12. cites S. C.---— 1 Ser pl. 2 in the Notes. 


5. Note, 
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Dh Note, that in thoſe Caſes if it appears to the Court as by fi mY 
of the Jurp chat the Executor has * 17 in his Hands, 1 

ſuch taile Plea the Judgment ſhall be general; for it will be in 

vain to give Judgment of the Goods of the Oeceaſed if he has tc. 


when it appears that he has not any, and ſo the Caſes above are 
to be underſtood, for ſo is 43 E. 3. 10. 


* Firth. 6. Ik tully adminiſtred be pleaded in Debt, and found againſt the 
8. Peng Executor, the Judgmeat tor the Damages ſhall be general, ® 1; h. 


the Plaintiff 4. 5+ 11 . 6. 39. 


had Capias 

ad . of the Damages againſt the Executor. Br. Executors, 7 51. cites S. C. If they 
plead Plene Adminiſtravit but ſo much, or Plene Adminiſtravit generally, the Judgment ſhall be ct 
the Goods of the Deceaſed of the principal Debt, and of the Damages of their proper Goods, per 
Moile. Br. Executors, pl 108. cites 2 E. 4. 4 —— And where Elongaverunt is returned, he ſhall 
Execution of the Goods of the Deceaſed if they have, and if not de Bonis Propriis. Ibid — Bur 
the Ju'gment for the Debt ſhall be of the Goobs of the Deceaſed. Ibid. —— Nelf. Abr. 176 pl. 8. 
tit. Adminiſtration cites Godb, 198. Newman v. Balingſton S. P. viz. That Capias ad Satisfaciendum 
lies for the Damages, but Godb. mentions nothing there to that Purpoſe, for which ſee (B. b.) New. 
man v. Babbington. 


8 So = Per the Judgment for the Damages ſhall be gene⸗ 
ral. 11 . 6. 39. ELD 

& P. Br. 8. In an Action ot Debt againſt an Executor who pleads Ne un- 
Faecutors, ques Executor Ne unques Adminiſtravit as Executor, und this is found 


pl. 108 cites 


> E. 4.4, Againſt him; the Judgment ſhall be de Bonis Teſtatoris ſi «4 d 
For their non de Bonis Proprits as well of the Debt as ct the Damages and 
proper Coſts, Tr. 15 Car. B. N. between Street and Wiſe in a Writ o Error 
Good: all upon ſuch Judgment in Totneſs in Devon, and this affigned 
put in Exe. för Etror; pet the Judgment aftirmed per Cur. becauſe (0 ig 
cution if the common Courſe, Intratur Hill, 14 Car. Rot. 751. 


they have of 


the Goods of the Deceaſed, 


Cro E. 518. 9. In an Action of Debt againſt Baron and Feme as Executors of 
pl. 20 an® A. upon which Judgment ts given againſt them by Nihil dicit de 
N at Bonis Teſtatoris 1 c. c ſi non tor Damages and Coſts de Bonis 
To. 413. pl. Propriis, and after a Devaſtavit is returned againſt the Oefendants, 
CC. Judgment thall be to recover the Debt, Damages and Colts de Bo- 
nis Propriis of the Baron and Feme. M. 14 Car. B. R. between 
Mounſon and Bourne, and Hill. 14 Car. adjudged per Cur, after 
Arguments at Bar, becauſe it is the common Courſe, though the 
Feme * cannot properly convert to her own Uſe, for ſhe may have 
* nutte atron is charged oniy tor Con y E e 
. Wife, 
D 60. pl. 10. In Debt againſt Executor far Rent upon a Leaſe for Bears 
155. Trin. jincurt'd atter Death of Teſtator, if Plaintiſt recovers, the Judg⸗ 


\ncs's. P. ment ſhall be general, 14 U. 4. 29. 


Cro. 88 1r. If A. recovers againſt B. Debt and Damages, and after B. 
pl Hit, dies, and Adminiſtration is granted to C. his Wite, who waſtes the 
S.C. ad. Soodg, and after takes D. to Baron, and a Fi. Fa. is awarded de 
judged. —— Bonis Teltatoris in the Hands of D. and C. and the Sheriff returns 
a1..70- pl, Nulla Bona gt. and upon this upon Surmile that they have waſted 
im the ©00DS, another Writ ig awarded to the Sheriff Si ſibi conitare 
Verbis. poterit per Inquiſitionem, that they have waſted the Goods, then to 
warn them to ſhew Cauſe why Execution ſhould. not be de Bonis 
Propriis, and upon this the Sheriff takes an Jnquifttion which 
finds this Patter and refers it to the Court whether the Baron 
and Feme have waſted the Goods of the Teitator and converted 


them 
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__ Executors. 


them to their own uſe according to the Writ or not; Upon this 


ſpectal Return the Court awarded Execution of the proper G99ds 
of Baron and Feine, for tve Sheriff has returned rye ſpecial at⸗ 
ter; and by this the Baron is to be charged tor th? Convection of 


the Feme. M. 16 Car. B. K. adjudged per Cur, Anmphi and 
Hilton and his Wife Adminiſtratrix againſt Copping. 


12, It Executors are at Iſſue upon Plene Adminiſtravit, and zt js 


found that they have fully adminiſt red except in one County, or that the 
have tully adminiſtred except 20 5. they thall be charged ot 1001. tor 


the contrary of their Iſſue is found. Br. Executors, pl. 82. cites 24 E. 
3. 26, 26, 47, 48. 

13. Debt jor 20 l. againit Executors who pleaded Riens enter mains, 
and it is ſound that they have 51. they ſhall not be charged bur of 5 1. 
Contra ot the Plea of Ne ungues Executor. Br. Executor, pl. 141. cites 
40 E. 3. 15. & 34 Hf. 6. 22, 23. 

14. Debt againſt two Executors, at the Plaries or Diftreſs the one con- 
fas d the Action, the Plaintiff thall have Judgment againſt him generally, 
and againſt the others of the Goods of the Deceaſed, and the Reaſon ſeems 
to be becauſe he did not deny but that he had Affets; for it it be other- 
wiſe he might have ſaid that he had nothing but 108. &c. and conteſ- 
ſed the Action, and upon i. Fa. againſt Execitiors it is no Return that all 
the Executors but one has nothing; lor the Potteilion of one is the Poſſeſ- 
ſion of all, and other Fi. Fa, ſhall iſſue againit all; tor they might 
have Goods after; and the Sheriff who returned that the Executors had 
ſold the Goods tor Money, and tor other Goods was amerced; tor he 
might have Execution of the Goods of the Executors amounting to ſo 
much &c. Br. Executors, pl. 63 cites 14 Hf. 4 12. 

15. Debt againit L. and others of R. S. of 40 J. who pleaded Plene 
Adminiſtravit ; the other ſaid that Aſſets ; and it was found that they had 


 Good's of the Deceaſed the Day of the Writ to the Value of 201. and no 


more, and put Damages to 5 l. and it was awarded that the Plaintiff re- 
cover only 20 J. of the Gods of the Deceaſed, and the 5 I. de Bonis propri- 
is, and as to the other 201. that the Plaintiff be amerced ; and ot the 
201. recovered the Plaintiff had Fi. Fa. ot the Goods of the Deceaſed, 
and of the 5 l. Ca. Sa. Quod Nota, by the talſe Plea, Br. Executor, 
pl. 16, cites 21 H. 6. 40, 41. 

16. Debt againſt Executor; Per Chocke J. if the Executor delivers 
Legacies, the Debts not paid, and the reſt not ſufficient to pay the Debts, 
they ſhall be charged ot his proper Goods; Per Littleton |. he can- 
not know the Debts unleſs they are demanded, and therefore if rh 
are not demanded they may pay Legacies, otherwile it ſhall be long before 
the Legacies thall be paid, and he is not bound to take Conuſance of the 
Debts without Demand, unleſs of Debt of the King; Per Chocke and 
Brian, this is all one; for the King has no Prerogative in this unleſs 
his Debt be of Record. Br. Executors, pl. 116. cites 21 E. 4. 21. 

17. Debt againſt an Executor, upon the Bond of the firſt Teſtator ; The 
Defendant pleaded that ihe firſt Teſtator did owe 109 1. to bis Teſtator, at- 
ter whoſe Death Goods of the Value of 1001. came to his Teftator, as Ex- 
ecutor of the firſt Teſtator, which he retained, and ultra the ſaid Goods his 
Teflator in Vita ſua Plene Adminiſtravit. The Plaintitt replied Aſſets in 
London Tempore Mortis of the ſaid Te/tator, aud it was found for him, and 
he had Judgment de Bonis of che firſt Leſtator in the Hands ot the 
Detendanr, and Damages de Bonis propciis ; and thereupon a Sci. Fa. 
was brought againſt che Detendant; upon which rhe Sheriff returned 4 
Devaitavit, and the Plaintiff had judgment and Execution de Bonis 
propriis of the Detendanr, and it Nulla Bona, then he might have ei- 
ther a Ca. Sa. or an Elegit. Nelſ. Abr. 790. pl. 2. cites 3 Eliz, Dyer 
185. [b. pl. 66. Trin. 2 Eliz. Woodward v. Chuichelter. } 
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18. In Debt againſt the Executor of an Executor the Defendant pleag. 
ed, that the Executor's Teftator had fully Adminifted, and that he had 10. 
thing in his Hands at the Time of his Death; and it was found that þ, 
had Aſſets ; whereupon a Fieri Facias iſſued to the Sheriff, and he rayury.. 
ed that the Defendand had nothing ; And it was held, that the Sheriff 
ſhould be amerced, for he ſhall be eſtopped to make ſuch a Rcturn. 
and that it ſhould be no Prejudice to the Plaintiff, for that the Deb: 
ſhall be charged fo long as the Record remains in Force not reverſeq 
by Error nor Attaint ; And if he hath no Goods of the Teſtator's, þ, 

all be charged of his own proper Goods; tor that when he pleaded that th, 
firſt Executor had fully adminifired, he did not deny but that Aſſets came ty 
him after the Death of the Teflator. Mo. 23. pl. 81. Paſch. 3 Eljz, 
Anon, 

19. Executor pleads Releaſe to himſelf which is found falſe, Judgment 
ſhall be de Bonis Propriis ; But it he pleads falſe Releaſe made to J. 
tator it is otherwiſe. Mo. 70. pl. 188. Trin. 6Eliz. Anon. 

20. The Court inclined that if upon Riens enter mains pleaded, it is 
found that ſome Part of the Sum in Demand is in the Hands of the Execy. 
tors, there che Plaintiff upon a Surmiſe of Goods come to the Executor“, 
Hands ſball have a Scire Facias, but not where on ſuch Iſſue it is found 
tully tor Detendants that they have nothing in their Hands. Le. 6g. 
pl. 57. Mich. 29 & 30 Eliz. C. B. Bracebridge v. Baskervile. 

21. Error ot a Judgment in C. B. tor that in Debt againſt Husband 
and Wife, as Hxecutrix, the Delendant pleaded Payment by the Wife af 
ter the Death of the Inteflate according to the Condition of the Bond, and 
Iifue being joined was found for the Plaintiff, and Fudgment was Yung 
recuperet debitum againſt them de bonis Teſtatoris, & fs non &c. the 
Damages de Bonis Propriis ; It was objected that the Judgment ought 
to have been De Bonis Propriis, becauſe the Plea was falſe; and tor 
the Damages de Bonis Propriis of the Baron only ; for a Feme Covert 
cannot have any Goods; But the Court held the Judgment well given 
though the Plea is falſe; yet he is altogether a Stranger to the In- 
teſtate who was her firſt Husband ; and though the hath no Goods 
during the Coverture, yet becauſe the Husband is charged only in 
reſpect of his Wife, and ſhe might have Goods it ſhe ſhould ſurvive 
him, and Execution might be then taken _ her, theretore the 
Judgment was aſſirmed good. And fo are all the Precedents as Mann 
intorm'd the Court, Cro. J. 191. pl. 17. Mich. 5 Jac. B. R. Johns 
v. Adams. 

22, Where an Executor pleads Plene Adminiſtravit, and it is found 
againſt him, the Judgment thall be De Bonis Propriis, becauſe it is 
a talſe Plea in his own Conuſance. Cro. J. 191. Mich. 5 Jac, B. R. 
in Caſe ot Johns v. Adams. 

23. In Debt againſt Baron and Feme as Executrix &c. they plead Pay- 
ment by the Teftator, and upon Iſſue it is found againit them, and 
Judgment quod recuperet debitum De Bonis Teſtatoris and the Coſts 
and Damages De Bonis Propriis, and in Error it was held to be a good 
Judgment; although a Feme Covert cannot have Goods in her own 
Right, yet the may have them as Executrix, and fo Judgment at- 
firmed. Noy 125. Anon, 

24. Fudgment upon a Scire Facias againſt an Executor, and an Inqui- 
ry, and return'd that he diverſa bona Teſtatoris diſpoſuit, elongavit & ad 
Preprium Uſum Convertit, he comes in and pleads that he was never 
Executor or adminifired as Executor, and traverſes abſque hoc, that he 
bona Teſtatoris diſpoſuit &c. whereupon Iſſue joined, and found again 
him, and Judgment, which was held good upon a Writ of Error; tor 
he rang gone off from his Plea of Ne Unques Executor, and travetſ- 
ed the Converſion, it /all be intended a Convertion as Executor. Skin. 
85. pl. 3. Hill. 35 Car. 2. B. R. Bird v. Harriſon. 1 
25. It 
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25. It Executor ſuffers judgment to go againſt him 6y De/ault upon 
executing Writ of Inquiry, he ſhall not give Evidence of want of 
Aſſets, for he is effopp*d, tor he ſhould have pleaded Plene Adminittra- 
vit, or ſpecially what Aſſets he has; Per Cur, 6 Mod, 38. Mich. 
3 Ann. B. R. Treil v. Edwards. 


(D. b) | Jadgment. ] 
In what Caſes it ſhall be De Bonis Teſtatoris only. 


1. JFa Recovery ofa Debt be againſt an Executor by Nient de- 
x dire, * Judgment thall be Oe Bonis Teftatorts only, 
25 + 3- 41. U. | | 
2. If Executor pleads in Abatement that another Executor not 
nam d ad miniſtred and it found againſt him, the Judgment ſhall be 
of the Goods of Teſtator only, 11 0. 6. 8. dubitatur. 9 0. 6. 
Contra 7 Þ. 4. 13 
3. Ik upon tully adminiſtred pleaded it be found again the ut where 
Executor, Judgment ſhall be of the Debt of the Goods of Teſta- aon lauch 


Plea rhe 


tor only. 7 D. 4. 13. 11 P. 4. 5. 9 D. 6. 44 b. 11 0. 6. 8. Verdict 


; found Aſſets 
a ſpecial Fieri Facias was awarded of the Goods of the Deceaſed, and if it can appear that they arc 


waſted, then De Bonis Proprits. Bur this alters the Caſe muh; alio by the Devaltavir the Judg- 
ment ſhall be altered, viz that Execution ſhall be De Bonis Propriis, which cannot be wichous a 
Return of the Sheriff, Noy 7. Williams v. Roberts. 


4. Jn Debt againſt Executor if he pleads a falſe Acquittance 
and this is found againſt him, yet he fhall be charged De Bonts 
Teſtatoris only; For he doth not ellrange himſeir from the Tetta- 
ment by this Plea. Contra 11 Y. 6. 8. 

5. Jn Oebt againſt Executor upon a Bond made by Teftator, 8. F. and nor 
if the Executor denies che Deed, and this is found againſt hun, 5. 50m 
the Judgment ſhall be only De Bonis Teſtatoris. Contra 17 rte 
E. 3. 20. 45. b. adjudged. | e 

Cannor nave 


Conuſance whether it was the Deed of Teſtator or not. Br. Executor, pl. 109. cites 6 E. 4. 1. 


4 Tn an Action of Debt againſt an Executor, if the Delendant And. 50. 


pleads a Judgment had againſt him in a former Action brought . * 


againſt him by another, and that he has nothing in his Hands but „G kervile. 
to ſatisfy this, and the Plainritt replies that the laid Judgment was Hill. 29 
acknowledged by Covin to defraud the Creditors, which 18 tound Eliz & 6. 
accordingly, though this kalle lea is found againſt him, yet the 1 


Judgment ſhall be only Oe Bonis Teſtatoris. Trin. 42 El. B. K. bete“ 
adjudged between Borret and Hes. | Juttices for 


ſeveral Rea- 
ſons ; 1ſt, Becauſe the Plea is true; For there is ſuch a Record as the Defendant pleaded, though 
the Plaintiff confeſs'd and avoided ir, and it is not like to where it is utterly falſe, as when one pleads 
Ne unques Executor, Ne unques adminiſter as Executor &c which Pler lying in his own Know- 
ledge to be utterly talſe, is the Cauſe that in ſuch Cate the Judgment is De Boris Propriis &. 
d. F. by Dyer, Mo. 70. pl. 188. Trin. 6 Eliz. 


. Tf a Man recovers Damages againſt an Executor ot ADminiftra- 
tor in an Action of Covenant againſt Him upon a Breach ot Covenant 


by Teitator, the Judgment ſhall be De Bonis Teſtatoris only * 
* 
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cauſe he could not have prevented it, und here the Duty ts recover'g 


all in Damages. M. 37 El. B. K. agreed per Cur. between 7 
and Fore. 


3. So the Judgment ſhall be De Bonts Teſtatoris only, though 
the Covenant was broken by the Executor or Adminiſtrator himtelt; 
ro. J. Becaule all the Duty is to be recover'd in Damages in this Action. 
eb , Veld PY. 37 El. B. R. in Caſe of Holt again Hore. D. 15 El. 
„es. 324. 34. adjudged. M, 21 Ja. B. R. adjudg in Writ of Error 
Roll's Rep. between + Bridgman and Lightfoor. And Judgment given in B. 
415.5. C. De Bonis Teſtatoris ſi cc. et ſi non #c. De Bonis Proprits re. 
E verſed. Where the Caſe was, that Leſſee for Bears of an Advow 
bon granted the next Avoidance * to 25, who covenanted that ir 
a7,adged, he would grant this Prelentment to any One, Leſſor ſhould have 
but not the Offcr and refulal of it; B. dies, and his Executor grants it 
ci-wly tas another without any Offer made to the Leſlor, upon which Lec: 
4 Hob — lor brought Action of Covenant againit the Executor, who pleads 
1.229. 5. C Mon Conceſſit, and this is found agatait um, and Damages gib 
en gc. and the Court thought this was only a Nonfeaſance, and 
no Act done by the Executor. ob. 254. between + Collins ang 
Thoroughgood, Adjubged where the Breach was for want of Repara- 
tions by the Executor. 
* 65 9 In Action of Debt againſt an Executor upon Obligation 
e whereof the Condition was tor Performance of Covenants, and 
283 pl. 363. & Breach aſſigned in doing of a Thing by the Executor againſt 
S. C. the Covenant, and this fund againſt the Executor, though the 
Breach of the Obligation was by the Executor himſelf, pet Judg⸗ 
ment thall be Oe Bonts Teſtatoris only. Adzudged Hob. 362. 
Trin. 17 Jac. Cafti/hon againſi Smith. 
I'd. fays 10. Where the Writ is in the Detinet only the Judgment ſhall be 
ſ-c the the Pe Bonis Teſtatoris; Per Curiam. Hutt. 35. Trin. 17 Jac, in Caſe 
nu of Caltilion v. Smith. 
liz. Rot. 
Ty Johnſon v. Barker. 


11. If Judgment be given in Debt, and a Sci. Fa. brought againſt bis 
Executor, who pleads that he was not Executor, nor that he ever admini« 
fired &c, and 1t is found againſt him, yet the Court agreed that the 
1 ſhall be De Bonis Teſtatoris tantum; becauſe the Execution 
thall relate to the Judgment, and Scire Facids is to know why he 
ſhould not have Execution of the firſt judgment, and this extends on- 
ly to the Goods of the Teſtator; And Moyle Prothonotary ſaid it was 

ruled ſo in C. B. in 5 Jac. Litt. Rep. 53. Mich. 3 Car. C. B. Anon, 
But the Re- 12. In Covenant, the Plaintiff declared againſt Chriſtopher Guyſe 
porter adds Baronet, tor that he (the Plaintiff) granted a Leaſe to one Geo. Har- 
6 Now vey, of the Rectory of Berkley for 60 Years after the Determina- 
"him har tion ot a Leaſe then in Being, which Leaſe expired, and that Har- 
te Decla- vey covenanted for himſelf and his Aſſigus to repair, whoſe Eſtate one 
ration being William Guiſe had by Aſhgnment &c. who made the Defendant Ex- 
by _— wah ecutor and died, and that the Chancel was out of Repair in the Time 
* I ot the Teſtator, and ſince, and alſo one great Barn &c. The Defen- 
whole Mat- dant as to not repairing the Chancel pleaded, that the Plaintiff did 
ter the not leaſe it to Harvey, and thereupon they were at Iſſue; and as to 
e the Barn he e and the Plaintiff had a Verdict upon the Iiſue, 
nat . and 3ool. Damages, and alſo 200 l. Damages tor not repairing the 
ainft the Barn, it Judgment ſhould be againſt the Defendant upon a Demurrer ; 
Detendane and upon arguing the Demurrer it was inſiſted for the Detendant, tha: 
. 3 the Plaintiff was miſtaken in the Action, tor it was brought againſt the 
br Erin- Deſendant in his own Right, when upon the Plaintiff's own a 
oughe 


Fxecutors. 
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ought to be brought againſt him as Executor, and as ſuch, and not ning he is 
otherwiſe, he ought to be diſcharged; tor he is not liable to this Co- «wg e 
venant but in reſpect of Aſlets of the Jeſtator, and therefore the judg- * — 
ment againſt him ſhould be De Bonis Teſtatoris, and ſo it was ad- Form; And 
judged, and that this Objection was as well to the Verdict as to the the Plain- 
Demurrer. Nelſ. Abr. 174, 17s. pl. 16. cites 1 Saund, 111. [ Mich, vena. 


19 Car. 2. pl. 19. ] Dean and Chapter ot Briſtol v. Guile. 33 


judgment 
for their Damages de Bonis Teſtatoris on this Declaration, but it was not moved. There was alſo 
another Exception to the Declaration, viz that a Que Ettate could not be pleaded of a Term, and 


cites Cro. 25 Eliz 22. 


13. In Debt upon an Obligation againſt an Executor Judgment was 
ty Default, and becauſe the Bond had been a long Time unpaid, it was 
moved that the Damages might be increaſed by the Court under a No- 
tion of Coſts, as the Practice was agreed to be uſed ; Bur Holt Ch. J. 
ſaid, that the Damages are to be adjudged againit the Executor out of the 
Eſtate of the Teflator, #; udę ment for Co/fs ought to be out of the Hſtate 
> the Teſtator ſi tantum, ſi non, de Bonis propriis, and it would be hard to 
charge the Executor in Damages under the Title of Coſts tor the 
Time in which the Bond was elapſed in the Lite of the Teſtator, but 
he ſeemed to incline that it ſhall be fo for the Time in which the Bond 
was unpaid after the Death ot the Teſtator; But upon Examination 
it was ſaid that the Judgment was entred, and then per Cur, it is too 
late, and ſo nothing was done, Skin. 561. pl. 8, Mich. 6 W. & M. in 
B. R. Rolſton v. Main. 

14. Leſſee covenanted to repair and dies, and his Executor a/jigned over 
his Term, and the Aſſig nee dies, and his Executor ſuffers the Premiſſes 10 
be out of Repair. Covenant was brought againſt the Executor as Executor. 
Judgment ſhall be De Bonis Teſtatoris only, though he might have 
been charged as Aſjignee. 1 Salk. 316. pl. 25. Trin. 9 Ann. B. R. 
Buckley v. Pirk. 


* 


[(E. b) judgment.) 


Execution of it. 


1. IF an Execution iſſues to the Sheriff to levy the Debt of the 

Goods ot the Teſtator, if Executor has ſold the Goods of the 
Teſtator betore the W ric purchaſed, and has taken Money and other 
G ods tor the ſame Goods, the Sheriff cannot make Execution of 
his proper Hoods, but ought to return it to the Court. 2 9. 6. 


12. admitted, Contra 14 Þ, 4. 12. b. adjudged, 

2. Debt againſt Executors who plead Plene Adminiftravit, and Aſſets is 
found againſt them, and upon this Judgment was given ot the Goods of 
the Deceaſed, and upon the Fi. Fa. the Sheriff returned Devaſtaverunt, 
and thereupon Capias was awarded againſt the Executor where no Ca- 
xr lies at firſt; Quod Nota by Award. Br, Executor, pl. 8. cites 
2 H. 6. 12. 

3. It in Banco a Judgment is given againſt Executors to recover a Thi. cites 
Debt de Bonis Teſtatoris, and thereupon a Fieri Facias iſſues, and the Mounten 
Sheriff returns Nulla Bona, upon which an Entry is made in the Roll d Sourn, 
qind Teſtatum eſt, that the Executors have ſold ſeveral Goods of the f 417 
5 G Telta- S. C. as 
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this of Pet- Teſtator, and converted the Mcney to their own Uſe, upon which 3 | 


tifer, ſave Wrir is awarded to enquire what Goods were waſted, and the Sheriff 


that the Ex- ng 3 a 
a returns an Inquiſition, by which it was found that ſeveral Goods of the 


the deire Teſtator to the Value of the Debt were waſted by the Executors, and 


Facias were thereupon a Scire Facias to ſhew Cauſe why Execution ſhould not be ot 


warned, their own Goods, and upon two Nihils Execution is awarded; this ;; 


appeared iſition is f. f 
ab eur Erroneous, tor thongh the Inquiſition is falſe the Parties are without 


red, and up- Remedy, and it might be miſchievous to Executors who might nor 
on a Reſpon- have Notice, the Action ſometimes being brought in a foreign County. 
deas Ouſter, Adjudged in B. R. upon a Writ of Error in redditione Execution!; 


0 a 
N only, and the Execution reverſed, but Judgment ſtood. 5 Rep, 3a. 


nis propriis, Hill. 45 Eliz, Pettiter's Caſe. 3 Dany, 404. pl. 2. 

and upon a 

Writ of Error affirmed by the whole Court, and ſaid, admitting Pettifer's Caſe Law, which they neither 
abſolutcly affirmed nor diſaffirmed, yet this Caſe ſtands on good Reaſon. In Pettiter's Case the 
Judgment was on Nihil returned, but here was Warning returned and an Appearance, and the Par. 
ties might have pleaded they had not waſted the Goods, ſo that if there was any Prejudice it was b 
their own Default in not traverfing, the Waſte ; and the Court adviſed the Clerks to ule this Courſe 
hereaficr, as a good and legal Courſe for the Expedition of Juſtice and Execution. Cro. Car. 
518, 526, 527. S. C. adjudged, and ſaid it diffæred from Pettifer's, and vide Gibſon and Brook, Cro. 
Eliz 85 Ow 132, 133. [ Jaques v. Collias], Lit. Rep. 47 [Archer v. Dalbye]. Palm 280. [Cluther 
v. Ihinn ]. 2 Sid. 103, 104. [Fitehet v. Woltton]. Sty. 56, 57. Skin, 85, 86. [bird v. Harriſon}. 


4. But if Judgment is given againſt Executors, and upon a Fi. Fa, 
Nulla Bona returned, the Plaintiff may have a ſpecial Writ of Fieri 
Facias to levy the Debts of the Goods ot che Deceaſed, & 11 tibi con- 
ſtare poterit, that the Executors have waited the Goods, then de Bonis 
propriis, which is agreeable with Law and Reaſon ; For it the Sheriff 
makes a faiſe Return the Parties may have Remedy by Action; Per 
Curiam. 3 Danv. 404. pl. 3. cites 5 Rep. 32. in Pettifer's Caſe, 

5. Debt againſt an Adminiſtrator, who pleaded that before the Action 
brought the Adminiſtration was revoked and granted to another, he having 
then Aſſets in his Hands to the Value of 200 l. which he had deliv.red over 
to the new Adminiſtrator, The Plaintiff replied, that it was done by 
Fraud and Covin, upon which they were at Iſſue, and ſo it was found, 
and thereupon ihe Plaintiff had Judgment to recover the Debt de Bo- 
nis Teſtatoris. It was aſſigned for Error, that the judgment ought not 
to be abſolute de Bonis Feſtatoris only, but conditional, ſi tantum &c. 
but the whole Court diſallowed of this Error very much, and all held 
clearly that the Judgment abſolutely given was good, and they were 
not conitrained in this Caſe to give a Judgment conditional, and affiim- 
ed the judgment. Bulſt. 187. Paſch. 10 Jac. Morgan v. Soke, 


(F. b) In what Caſes it ſhall be de Bonis Teſta- 
toris if he has, ſi non, de Bonis proprlis. 


1. 1 Debt againſt Baron aud Feme Executor in Right of the 


Feme, 1f laintiff recovers, and Sheriff returns that the Baron 

has converted the Cords, the 0 11 have Execution de Bo 

* Orig. is 2. Upon a Judgment againſt Executor to recover of the Goods 
(efloigned.) gf Teſtator, 1f Sheriff returns that che Goods are * eſloigned, the 


—Br.Ex- the Judgment ſhall be ok his proper Goods. 9 D, 6. 37. b. 


ecutor, pl. 


14 cites Culxla. 


180 . 
Br. Retorn de Briefs, pl. 8. cites S. C, 3 So 
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oth So tf He returns that they are waſted. If I). 6. 16. 35. U. 


So if the 


3 
4. Upon Judgment of the Goods of the Deceaſed, if the Sheri(] Sher'f re- 


returns that he had ſo much Aflers but has waſted them, upon tis Re- 


turn the Judgment ſhall be of the Goods of the Oeccalco ik he 
has, if not de Bonis proprits. 11 . 4 70. 


the Goods for certain Money which they took to their own Uſe ; Quod Nota. B. 


. Execution, 


pl. 36. cites S. C. S. P. Br. Executors, pl. 56. citcs 8 C. 


5. But ſee 2 0. 6. 12. b. a Capias awarded upan ſuch Return, and 
ſo Judgment abſolute of his proper Goods. 11 0. 6, 7. b. 

6. Upon tully adminiſtred pleaded, if 20 1. Aſlets are ound, and 
Judgment Upon it, and the Sherilt returns that he has nor Aſtets in 
his Batliwick, Judgmeut ſhall be de Bonts Teſtatoris ſi 4c. fi 
non de Bonis proprits. 9 . 6.9. b. 

7. 80 if he returns chat they have not Aſſets within his Baily wick 
prout ei conſtare poterit, Becauſe it appears in a Manner that the 
Goods are eſloigned, the Judgment thall be to recover or the Gaods 
of the Oecealed, and St Vicecomtti conſtare poterit that they are 
eſloigned, De Bonis proprits. 9 0. 6. 58. 

8. Ik the Sheriff char he has nothing of the Goods of the Deceaſed, 
upon a Suggeſtion made by the Plaintiff that he has alien'd the Aſſets he 
ſhall have ſpecial Writ, ſcilicet, St ita ſit to make Execution of 
his proper Goods, 11 0. 6.8. 35 b. 

9. Ika an recovers Debt and Damages againſt an Executor he ſhall 
recover Damages De Bonts Teſtatoris St #c. St non, De Bo⸗ 
nis propriis. 8 Rep. 134. a. Shipley's Caſe, dubitatur 3 I), 6. 5. 

10. In an Action againſt diverſe Executors, tf one plead Ne unques 
Executor, and the others plead fully adminiſtred, or fuch like, and 
this is found againſt them, the Judgment ſhall be of the Goods of 
the Dead againſt all it they have, ſi non * de Bonis propriis againit 
him who pleaded Ne unques Executor &c. Contra 11 D. 6. 37. b. 

11. In an Action of Debt againſt an Executor, if the Detendant 
appears at the Return of the Summons and makes Defence, et Ninil 
dicit in Barram, by which Judgment ts given againſt him by Mihil 
dicit, the Judgment chall be as to the Damages and Coſts De Bonis 
Teſtatoris ſi cc. & {| Mon. De Bonis proprus. Hil. 14 Car. B. 
R, adjudged per Cur. between Mounſon and Bourne in Mrit of Er: 
25 upon ſuch Judgment in Bank, for this is the uſual Courſe 

ntratur. | 


turns that 
be tore the 
coming of 
the Writ 
they fold 


* Fol. 938. 


bs ee 


12. If the Executor comes at the firſt, ſcilicet, at the Return of Cro C 519. 


the Summons, and acknowledges the Action, pet Judgment ſhall be 
given againſt him as to theDamages and Coſts De Bonis Teſtatoris, 


pl 20. & 
526 pl 6. 
8. C. ad- 


Si cc. &i Non, De Bonis propriis. Held per Bramſton Pill. 4 judges. 


Car. in the ſaid Caſe of Mounſon ag ainſt Bourne. 
13. Ik the Executor at the firſt Dap, ſcilicet, at the Return of the 
Summons, acknowledges the Action, and faith that he has no Aſſets, 
the Judgment ſhall be for Coſts and Damages only De Bonis Tef- 
tatoris it it be true. Held per Bramſton in the {aid Cale, 
14. Ik the Executor comes ar the Return of the Summons and 
_ that he has been always ready, and yet is, and this is true, the 
üdgment ſhall be only De Bonts Teſtatoris for Coits and Dain- 
ages; 4 Bramtton in the ſaid Caſe of Mounſen agaiuſt Bourne. 
18. 
ant pleads Ne unques Executor, Ne unques adminiſtred as Executor 


n an Action againſt Executor or Admintſtrator, if Delend⸗ 1 


be under- 
? flood where 


ond this found againſt him, the Judgment ſhall be De Bonts e cdi 


Teſtatoris ſi #c. fi non, De bonis proprits for bis talſe Plea, 


ate Exccu- 


rorſhip of the 
De fencant is denied, for if A. makes B. Executor, and B. dying makes C. Executor, now it C. be ſued 


19e 
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for A's Debt as Executor to B. Executor of A. and he denies that B. was Executor of A. which h 


Confequence is a Denial of his being now Executor of A. yer if on Trial it be againſt him, his own 
Goods ſhall not be liable to t his Debt, becauſe he might poilibly not know to whom his Teſtator Was 
Executor. Went, Off. Ex. 187. 


16 But if a Man recovers Debt or Damages againſt the Teſtator, and 


after ſues a Scire Facias againſt the Executor or Adminiſtrator, who 
picads Ne unques Executor Me unques adminiſtred as Executor, 
and this is found againſt him, yet the Judgment ſhall be only De 
Vonis Teſtatoris, becatiſe he prays in the Writ ct Scire Facias to 
have Execution ot the Goods of the Teſtator, and therefore againſt hig 
Jrayer he ſhall not have Execution of his proper Goods, Mich, ; 
Car. B. adzudged per Cur, Waldron againſt Berry. 
17. Debt againſt Executor who pleaded Plene Adminiftravit, and the 
Jury found Aſſets, and the Sheriff returned the Fi. Fa. Nihil, by which 
upon Argument it was agreed per Paſton and Babbington, that Special 
Fi. Fa. ſhall iſſue again of the Goods of the Deceaſed, and ſi conſtare pote- 
rit that the Goods are efloigned, then de Bonis propriis, and ſo ſhall not 
have Fi. Fa. de Bonis propriis at firſt, as the Plaintiff prayed ; Quod no- 
ta bene, Br, Executor, pl. 11. cites 9 H 6, 9. 
Br. Retorn 18, It ſeems by the Opinion of the Court, that if Executors are im- 
ol CO pleaded they ſhall be charged of ſuch Goods as they had the Day ef the 
5. C. Writ purchajed, and if they ſell before Fudgment they fhall be charged of 
their preper Goods ; but it is ſaid there that a Sale after Judgmeat is not 
good, Br Executor, pl. 14. cites 9 H. 6. 57. 
19. Fi. Fa. againſt Executors upon a Judgment againſt them; the 
Sheriff returned that the Executors have ſold the Goods of the Deceaſed and 
converted them to their own Uſe, by which iſſued Sci. Fa. &c. de Bonis 
Prepriis ; Quod Nota. Br. Executors, pl. 71. cites 19 H. 6. 49, 50. 
20. Delt apainſt tio Executors, one of them appear d and confeſſed the 
Action, and the other made Default, and Judgment given to recover Ge Bo- 
nis of the Teſtator in both their Hands, and to the ſame Effect iſſued a 
Fi. Fa. againſt both ; The Sheriff returned that they had then nulla Bona 
Sc. but that he that made Default had Goods of the Teſtator to the Value 
of the Debt, but had waſted them ante receptionem Brevis c. prout jibi 
conſtabat, and upon this Return a Scire Facias iſſued againſt him alone, 
and upon Scire Feci returned Execution was awarded againit him only 
25 ö of his own proper Goods. D. 210. a. pl. 23. cites Paſch. 4 H. 8. 
p 5 Tet in 21. Debt was againſt Executors upon an Obligation, which was, that 
totidem if the Teſtater or his Executors at Mich. every Tear during the Life of the 
Verbis, Obligee delivered to the Obligee a Load of Dung, that then &c. the Ve- 
| tendants pleaded that they and their Teſtator had performed, and ſhew'd how, 
which was found again them; Dyer held, that tor this talſe Plea of the 
Executors Judgment ſhould be againſt them de Bonis propriis. Mo. 69. 
70. pl. 188. Trin. 6 Eliz. Anon. 
22, W. brought Debt againſt R. as Executor, and had Judgment dc 
Bonis Teftatoris, and a Fi. Fa. was awarded. The Sheriff returns Nul- 
la Bona, whereupon the Plaintiff ſurmiſed that the Defendant had waſted 
the Goods, and prayed a Sci. Fa. againſt him, to ſhew Cauſe why he 
thould not have Execution de Bonis propriis. It was awarded that he 
ſhould have no ſuch Execution / the Sheriff had returned a Devaſta- 
ut. Noy J. Williams v. Roberts. 5 
23. The Plaintiff recovered a Fudgmeut againſt the Executor for 60 /. 
de Bonis Teftatoris, and 61. for Damages, & ſi non &c. de Bonis propriis 
and upon a Ti. Fa. the Sheriff returned Nulla Bona. Atterwards, uf 
a Teftatum that the Executor had Aſſets in L. which he had waſted, a he. 
cial Fi. Fa. was awarded to the Sheriff, who returned an Inquiſition 
that he had Aſſets the Day of the Writ purchaſed and had waſted 3 
pon 
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Upon Demurrer it was reſolved chat this Return and Inquilition by 
the Sheriff thall not conclude him but that be may well traver/e it, be- 
cauſe otherwiſe he thould] be Without Remedy; For he cannot have an 
Action againſt the Sheriff, becauſe he returned nothing but what was 
found by the Jury, and an Attaint lies not becaule it is only an Inqueſt 
of Office, and he is brought in by Sci. Fa. to anſwer, and other An- 
ſwer he cannot have. Cro. E. $59. pl. 30. Mich. 43 & 44 Eliz. C. B. 
Gybſon v. Brook. 

24. It on a fudgiucut againſt Executors the Sheriff returns Nulla Bona 
Oc. upon the Sire Factas, the Plaintiif may have a fpecial Writ of Fieri 
Pacias, Viz, that the Sheriff levy the Debt ot the Goods of the Teita— 
tor, Er ſi ſibi conttare poterit that the #xecutors have waſted the Goods 
then de Bonis propriis. 5 Rep. 32. Hill. 45 Eliz. Hill. 45 Eliz. B. 
R. Pettiter's Cale, 

25. The T7eftator got Judgment in Debt and died, and his Executcr 
acknowledged Saiisjaction ; Atterwards the judgment was reverſed, ard 
Reſtitution awarded de Bonis Teſtatoris, & ſi um oc. de Bonis proprus. 
Ley Ch J. ſaid, that it is a miſchievous Caſe boch Ways; For it it 
tall be de Bonis Teſtatoris tantum, then he who paid the Money up- 
on the erroneous Judgment ſhall not perchance hive Reſtitution, viz. 
if the Executor has nut Aiſzts. Bur if it thould be the other Way de. 
Bonis propriis then the Executor is at great Miſchiet ; becauſe in tuch 
Caſe when he recovers it is Aflets to other Debts and liable, ſo long as 
the Judgment remains in Force, to pay it; and when he has paid it 
the Judgment be reverſed, and he has no other Atizts to pay, that he 
ſhall make Reſtitution of his own Goods, 2 Roll Rep. 499. Mich. 
21 Jac. B. R. Nelſon v. Powell. 

26. Executor ot Land tor a Term, where the Teſtator had cove- 
nanted to repair during the Term, was. /zed for nut repatring in the 
Time of the Exccutor, and tound againſt him,, che Judgment ſhall be 
de Bonis Teſtatoris de Damnis, 14 habet; it not for the Coſts ot Suit 
de Bonis propriis ; But where an Executor pleads ne unques Executor, or 
a falſe Releaſe made to himſelf, and it is found againſt hin, where the 
King has a Fine, in theſe two Cates only the judgment ſhall be de 
Bonis Teſtatoris 11 habet, it not, tor the whole de Bonis propriis, Iu 
Odium Spoliatoris. Jenk. 320. pl. 23. 

27. In Debt againſt Executors, it the Plaintiff had Fudgment against 
the Defendant and ſued a Levari Facias de Bonis Teſtatoris, aud the 
Sherift thereupon returns a Devaſtavit, the better Form is upon that to 
award a Sci. ba. againſt the Executors before a Fi. Fa, Mall iſſue of their 
own Goods ; tor that Writ of Execution is warranted by the fiiſt Judg- 
ment, which was of the Goods of the Deceated only; Per Hutten 
J. bur he ſaid, that it there be iſſued a Fi. Fa. de Bonis Teitatoris 11 
habuerint & 11 devaſtaveriut de Fonis propriis, then he would agree 
that thereupon ſhall iflue a Capias ad Satis ſaciendum againſt the ELxe- 
cutors, Hetl. 110. Trin. 4 Car. C. B. 'Thomplon v. Thomplon, 

28. Scire Facias againſt an Hxeclitor, with a Ki, Fa. to levy the Debt 
and Damages de Bonis Teftatorts ſi tant”, & ſi non, thin the D unag es de 
Bonis propruus. The Sheriff returned that ihe Executor had Mulla Bona, 
but that be had levied the Damages de Bonis Teſtatoris; W hereapon ittu- 
ed another Fi. Fa. ſuggeſting a Devaſtavit, and the Sheritt returned 
that he had waited & c. which being traveried the Plaintitf had a Ver- 
dig, but the Judgment was itayed per tot. Cur, lor the Return upon 
the firtt Writ was naught, becauſe the Goods of the Teſtator ought to 
be charged with the Lebt, and not with the Damages, unleis chere 
are tuthcient to antwer botn; bur the Damages are to be levied on che 
cds of the Executor tur the Delay; aud though the Trial and Ver- 


5 H dict 
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diEt be upon the Return of the ſecond Writ, and the firſt admitted 1 


good and accepted by the Plaintiff, ard that it is for Defendant's 
Advantage to have the Coſts levied of the Teſtator's Goods, yet all the 
Proceedings upon the ſecond Writ being founded upon the Return o 


the firſt, and that being naught, all the reſt is likewiſe naught. Ley. 


7, Mich. 12 Car. 2. B. R. Herne ...... 

29. In Debt againſt Executors in the Detinet culr, there can be 10 
Fragment de Bonis Teſtatoris by reaſon of the Devaſtavit, nor di Bons; 
proprits, becauſe in the Detinet only. 3 Keb. 463. pl. 42. Patch, <1 
Car. 2. B. R. Hinchman v. Kendal. 


— ä — — 


nQqQñ—é—äẽ — —ñ̃ — 
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(G. b) Judgment [againſt Executors, in what Caſos 
de Bonis proprlis. 


1. EBT in the Detinet againſt Adminiſtrators, who by Deed indenteq 
1 had retained the Plaintiff to be Servant to the Inteſtate for 100 
Marks per Ann. the Plaintiff thall recover againſt the Defendant by 
reaſon ot his own Deed, notwithitanding that as to the Inteſtate it was 
hut a ſimple Contract &c. and fo he recovered by Judgment and had 
Elegit. Quod mirum ! Br. Elegit, pl. 4. cites 46 E. 3. 10. 
(ro. E. gz, 2. In Action brought on Aſumpfit of Teſtator Judgment ſhall be of the 
pl. 1g. To- Teſtater's Goods, it on rhe Aſſump/tt of Executor of the Goods of Execu- 
vannion v. for; Per Hong Secondary, and Wray J. held that it ſhould be de Bo- 


Howell, ut e- Ne given was general. Le. 94. pl. 121. 


$.C. ad- mis propriis, 
judged, ab- Hill 30 Eliz. B. R. Howel v. Trevanian. 


ſente Wray, 

that the Terment be affirmed ; for it was a good Aſſumpſit, and he ſhall be charged de Bonis pro- 
priis, being of his own Promiſe. S. P. on a Writ of Error out of C. B. and it was argued, 
that upon an Aſſumpſit by pang Bb gen always is de Bonis Ron for it is all one as if the 
Executor had given Bond for the Money, and cites 8. C. and Cro, E. 406. and o Rep. 93. and by 
Parker Ch. ]. the naming him Executor is Surpluſage, becauſe it appears on the Face of the Record 
that the Demand was a Demand * him on his own Contract. In Effect the Forbearance is the 
Conſideration of this Promiſe, becanſe without Forbearance no Advantage can be taken ot ir, and 
cited 10 W. 3. Yard v. Ellard; And to this Opinion the reſt of the Court inclined ; ſed adjornatur, 
10 Mod. 254 Trin. 13 Ann. B. R. Johnſon v. Gardiner, 

And it is all one as if he had given Bond for the Money. Cro. E. 406. pl. 19. Trin. 3 Elia 
B. R. Wheeler v. Collier, — Mo. 519. pl. 575. 8. C. but the Court ſeemed to be diviced, 
viz, Fenner and Popham that it ſhould be de Bonis Teſtatoris, and Gawdy aud Clench e contra, nd 
Kemp ſaid that ſo are all the Precedents, 


3. The Plaintiff recovered againſi the Defendant as Executor of S. and 
upon a Fieri Facias a Devaſtavit was returned ; and upon this he praved 
an Fleg:t, & habuit de Ferris Executoris. Cro. E. 216. pl. 12, Hill, 
33 Eliz. B. R. Mead v. Cheyney. 

4. Where Executor or Adminiſtrator is charged on his own Promile, 
Judgment ſhall be de Bonis propriis ; for it is his own Act. Le. 240. 
pl. 323. Mich. 32 & 33 Eliz. in Scacc. 

The Caſein 5. Debt againſt an Executor for 40 J. who pleaded Plene Adminiſtra- 
CITE dit, and the Jury found that he had Aſſets tv the Value of 20 l and Da- 
3 mages 10 5. Adjudged that the Plaintiff in this Cafe ſhall have Judg- 
againſt an ment de Bonis Teſtatoris as tothe 207. and de Bonis propriis as 10 tt 

xecutor, Damages, and that a Capias ad Satistaciendum lies againſt him for the 
who pleads Damages. Nelſ. Abr. 176. pl. 8. cites Godb. 178. pl. 250. Mich. $ 


uppers Jac. C. B. Newman v. Balingſton. 

niſtred, and ; | | 

it is fouod that he has Aﬀets to 40 l. whereas the Debt is 60 l. that a Judgment ſhall be given he 
the 
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the 60 |. againff the Defendant, and u o that Judgment, it more Alſets come alter” to the Ex 
tor's Hands, the Plaintiff may have a Scire F — * mY ve 


6. Debt upon a Leaſe made to the Teſtator, and an Obligation to per- 
orm Covenants in it, the Breach was aſſigned in the Tims: of the Exe- 
cutor for not repairing a Houſe, and the j adgment was, Quod recupe - 
ret the Debt de Bonis Teſtatoris &c. & ſi non &c. runc de Bonis pro- 
priis. Reſolved the Executor is chargeable in Debt by the Covenaat 
made by the Teſtator, and therefore thall be charged only for the 
Principal with the Goods of the Teſtator, and by no AF or falſe Plea 


ſhall he be charged de Bonis propriis, but where he pleads the fi!ſe Plea of 


Ne unque Executor. 
Wheeler. 

3. Fadg ment againſt the Inteſtate, and upon a Scire Facias againſt his 2 Fol Rep. 
Adminiſtrator to thew Cauſe why the Plaintiff thould not have Execu- 2. 8 C. 
tion, the Sheriff upon an Inquiſition returned Nulla Bona, and the * 
Truth was, the Adminiſtrator bad Goods of the Iuteſtate &c. but that he 


kept them ſo privately, that the Sheriff could not fd them to levy the 
Debt &c. 


It was the Opinion of Ley Ch. J. and Doderidge, contra 
to Haughton J. that an Action on the Caſe upon this Matter will lie 
againſt che Adminiſtrator ; but adjornatur. Godb. 285. pl. 408. Paſch. 
21 Jac. B. R. Yates v Alexander, : 

8. In Action of Covenant tor Breach of Covenant ſince Ttſtator's Death, 
Judgment mult be, as it ſeems, againſt Executor's own Goods, Went. 
Off, Ex 194. 

9. Upon a Fieri Facias to levy a Debt recovered agaiuſt an Executor, Saund. 306. 
the Sheriff returned Nulla Bona; whereupon after a Teftatum &c. 4 §. C. ad- 
Writ was awarded to the Sheriff to enquire Cc. who returned, That Goods 8 2 
to the Value of the Debt came to the Executors Hands, & elongavit, ven- have Execu- 
didit, diſpoſuit & ad proprium uſum ſuum convertit ; And Iſſue was taken tion de 50- 
by the Party, who came in upon a Scire Facias, Quod non elongavit ns freprits. 
&c. And the Jury found for the Plaintiff ; And it was moved by San— 7 8* 
ders in Arreſt ot Judgment, That there was no proper Iſſue, neither adjudged tor 
did it appear that there was any Devaſtavit; lor che Executor may the Pliintif, 
eloign and ſell che Goods; therefore the Return and Iiſue ought ro : Keb, 
have been Quod Devaſtavic. Sed non allocatur for this rantamounts ; BY Pl 3+ 
and the Precedents are ſo; as it is a good Warrant tor'a Capias in per Cur. ic 
Withernam when the Sheriff returns, that the Detendant in clic Re- is the De- 
plevin hath eloigned the Beaſts ; ſo the Executor ought ro be charged N 
De Bonis Propriis upon his Return. Vent. 20. Paſch. 21 Car. 2. e ah 
B. R. Merchant v. Driver. 8 


an Iſſue; 
For he 

might have taken Iſſue that he had not Goods to the Value, or that he had paid any Special Debt, 
and the Inquiſition that he had eloign'd and converted to his own Uſe is a ſufficient Inqueſt without 
the Word Devaſtavit, and ſudgment tor the Plaintiff.— Vent. 221. Trin 24 Cir. 2. B. R. in Ciſe of 
Blackamore v. Parris, S. U. Hale Ch. J ſaid, that Anciencly when the Sheriff returneda Devaſ- 
tavit which was not found by Inquiſition, and to which there was no Anſwer, it was neceſſary to 
inſert the Word Devaſtavit. But otherwiſe on a Return upon this ſpecial Writ ; For it the Cale be 
that he had not waſted the Goods, but only eloign'd them ſo at the Sheriff cannot come ar them, 
the Executor is chargeable upon this Writ, and this Return anſwers the Writ. 2 Saund. 402. 
Blackmore v. Mercer. S. C. adjudg'd for the Plaincift.—3 Keb. 62. pl. 49. S. C. adjud,'d tor the 
Plaintiff. 

10. Although an Adminiſtrator or Executor after the Death of che 
Teſtator may waive the Occupation of a Term, and then they ſhall be 
chargeable no tarther than they have Aliets; yet f they dv poſſeſs ihe 
Term, they ſhall be chargeable for the Rent de Bauis Proprus, il 1c 1acars 


in their own Times. Freem. Rep. 172. in pl. 183. Irin. 1674. C. B. 
Sackvill v. Evans, 


Cro. J. 647. pl. 15. Mich. 20 Jac. B. R. Bull v. 


xt. In 
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Vent. 268. 11. In Aſſumpſit the Plaintiff declar'd, that the Inteſtate was indebtef 
88 to him, and that the Adminiſtrator in Conſideration that, at his Reque/}?, 
| the Plaintiff) had accounted with him, whereupon there appear'd to be ſo much 


that after a 
Verdict due and the Defendant promiſed to pay it; aud the Plaintiff had a Verdict 


—— 


— 


they muſt and Fung ment to recover de Bonis Propriis, which was aſſign'd for Error, 


tor” \ga but reſolv'd that it was not; For the Plaintift was not bound to ac. 
Do niſe count with the Executor, and his doing it was at the Executor's Re. 
Bur Hale queſt, And per Hale, though a bare Account will not bind an Exe. 
ſaid thatif cutor to pay de Bonis Propriis, * Promiſe on Conſideration of 
e Forbearance will, and the Caſe here is all one; For it ought co be 
it had ap- intended that an expreſs Requeſt was made to account, and chereupon 
pear'd that an expreſs Promiſe to pay, otherwiſe the Evidence would not main- 
there was tain the Declaration, and therefore judgment in C. B. was affirm'd per 
no Intention tot. Cur, 2 Lev. 122. Hill. 26 & 27 Car. 2. B. R. Hawes v. 


to alter the 
Nature of Smich. 


the Debt 
as it the Executor ſhould fav, Stay a while until the Teſt itor's Eftite is come in, and I will pay 


you he ſhould direct the Jury to find againſt the Plaintiff, that would in ſuch Cale charge an Exe. 
cutor in his own Right —— 3 Keb 336. pl. 41. S. C. adjudged for the Defendart. 


S. C. cited 12. Error upon a Judgment in C B. where Judgment was given 
Id. Raym. againſt Green and bis Wife, and Brco and tus Wife; and Scire Facias, 
Rep 325 and Enquiry granted on Suggeſtion, that the Deteadants being Exe— 
cutors had wattedz and the Sheriff returned that Brock and his Wife de- 
vaſtaverunt ; but as to Green and his Wife nothing is ſaid, and upon this 
Judgment is given againſt Green and his Wite de Bonis Tettacoris; 
and againſt Brook and his Wite, de Bonis Teſtatoris ſi tantum, ti non, 
de Bonis Propriis, upon which Error is brought and aſſigned, that 
nothag being returned as to Green and his Wife, the Judgment is 
given without Warrant, and the Writ not being executed according 
to the Suggeſtion of it, which is of a joint Devaſtavit, and the Re- 
turn being only of a Devaſtavit by Brook and his Wife, this is a void 
Return; as a Verdict is void that finds but Part of the Iſſue, and ſays 
nothing as to the Reſidue, and though it was objected that this is a 
Miſreturn aided by the Statute ot Jeotails, and 1 Cro Eyres and 
Taunton's Caſe, and other Caſes cited to this Purpoſe, yet the Court 
ſeemed e contra, and that there was no Warrant to give judgment up- 
on this Record againit Green and his Wife; and therefore Judgment 
againſt them not good. Skin. $571. pl. 15. Mich. 6 W. & M. B R. 

Brook v. Ellis. | 

13. Upon a Return of a Devaſtavit Execution ſhall be De Bonis 
Propriis, and vt a Conditional one, and it is never otherwiſe; and the 
Reaſon is that when a Fieri Facias goes it is de Bonis Teſtatoris ; and 
if the Sheriff finds no Goods of Teitator, and is ſatisfied of a Devaſ- 
ravit, he cannot execute the Writ ot the Goods of the Executor but 
ought to return the Truth, a Devaſtavir, and then he thall have Power 
to make Execution de Bonis Propriis. Per Holt Ch. J. 12 Mod, 412. 
Trin. 12 W. z. In Caſe of Rook v. the Sheriff of Salisbury. 

14. It two Actions are brought againſt an Executor of 100 J. each, 
and ne has Aſſcts only for one, and he pleads Plene Huminiſtravit te 
both, and then pays off one, and ſuffers the other to go by Default he ſhall 
anſwer de Bonis Propriis tor it; Per Holt Ch. J. 12 Mod. 412. In 
Caſe ot Rook v. the Sheriff of Salisbury. 

15. And ſoit there were 10 Actions, and he pleads Plene Adminil- 
travit to all, and after pays off one which is all he has, and then ſut— 
fers Judgment to go by Default, he thall be charged with all rhe Reſt 
de Bonis Propriis. Per Holt Ch. J. 12 Mod. 412. In Caſe ot Rook v. 


the Sheriff ot Salisbury. 
16. Leſſce 


„ 


it 


"_— —_— 
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16. Leſſee for Years covenanted for Fimſeif his Hæccutors ond Hus 70 8 2 
repair, the Leſſor brought an Acticn cf Covenant againſt the diiniſg e 


a - > x 
£400 Göwgip. 


trator, and (hewed that Status de in Pramiſſes ca;e to the Defendant, — Id. 
and that he entered, and aſter that the Premiſſes were in decay aum he bad Ram Rey. 


not repaired ; it was inſiſted, that this Covenant runs with the Land $53; were 
and binds the Aſſignee, and that the Detendant was Ad miniſtrator, u 


. ' . CV 3 Y  e—_— 
and that where he anſwers as Athgnee the Judgment againſt him is de Where De— 
Bonis Propriis; but where he anſwers as Executor the Judgment fndant is 
againſt him is de Bonis Teſtatoris, though the Breach be in his own e 4 
Time. Judgment niſi for the Plaintiff, no Counſel attending on the ice 

a . ; e 3 Tudyment 
other Side. 1 Salk. 309. Paſch. 12 W. 3. B. R. Tilney v. Norris. fhalf be De- 
Bonis Tef- 
tatoris, though he might have been charg'd as Aſſignee. 1 Salk, 316. pl. 25. Trin. 9 Ann. B. R. 
Buckley v. Pirk. 


17. Plea in Debt was of Payment of a Judgment &c. Replication was 
that it was per Fraudem. On Iſſue Verdict was tor the Plaintitt; a Fieri 
Facias Iſiues de Bonis Teſtatoris &c. The Sheriff returns a Devaſiavit, 
then Iſſued a Fieri Facias againſt the Executor de Bonis Propriis et 
bene, though objected that the Sheriff ought to have found an Inquiſition 
of a Devaſtavit, and thereupon a Scire Facias ought to Iſſue againſt 
the Defendant. Mich. 8 Ann. C. B. Read v. Bingham. 


(H. b) Where an Executor or Adminiſtrator is Debtor 
to his Teſtator or Inteſtate, the Efte& thereof. 


1. EBT againſt two Executors; the Defendants ſaid that the 2 

tator had made them and one Alice his Executors, who bad ad- 

miniſtred Judgment of the Writ; For he is alive not named, the Plain- 

tiff by Proteſtation that Alice did not adminifler, ſaid that he took her to 

Wife, and it ſeems there that it the had adminiſtred the Duty had been 

gone. Br. Dette, pl. 65. cites 11 H. 4. 83. 

2. Debt by Executor of W. S. againft Executor of F. N. who ſaid that 8. C. cited 
the Teftator of the Plaintiff made his Teftator his Hxccutor with the Plain- rg. ut. 
tiſt at ſuch a Place, and died; Judgment 11 Actio. And by the beſt "gp pee 
Opinion / rhe Teftator of the Defendant had adminiſired or taken upon per Cur. in 


him &c. the Debt is extinct, Br, Executors, pl. 112. cites 8 E. 4. 3. the third 


et : : Reſoluti 
in Needham's Caſe. 8 Rep. 136. a. Paſch. 8 Jac. C. B. that it is a Releaſe in Law of the Debr; 


For it it by the Act of the Obligee himſelf. 


3. Debt by Executors of A. againſt the F'xicutors of B. the Defendant 5. C cited 
ſaid that the Tejtator of the Defendant was indebied to the Teftator of the Wg. Hutt. 
Plaintiff in the Sum that &c. and he made the Teſtator of the Plaintiff and“ 
the Teſtator of the Defendant his Executors, and died, and the Teſtator of 
the Defendant adminiſtred; Judgment fi Adio; Per Brian Ch. J. it is a 
good Plea ; For where a Man makes his Debror, and another his Exe- 
cutors, and dies, and the Debtor makes his Execuror and dies, and 
the other Executor who ſurvive ſoall not have the Action againſt the Exc- 
cutor ot the Debtor, though the Debtor did not adminiſter in his Lite; 

For the Action was once exiintt betore ; For the Action cannot be broug bt be- 
fore but in the Names of both the firſÞ Executors, notwithitanding that 
the other did not adminiſter, Br, Executors, pl. 114. ciics 20 K. 4. 17. 
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4. But if a Man makes his Debtee, viz. his Creditor and another Jig 
Fxecutors, and dies, there if the Debtee does not adminiſter, he ma 
have Action; and fo may his Executor if he dies; For in this Caſe 7þ; 
Action was not extindt; Quod tot. Cur, conceſſit; For I may rteleaſe 


_— 
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my own Debt; but it is no Reaſon that my Debtor ſhall determine the 


Debt which he owes me without Act or Folly in me. Ibid, 

5. It three are bound to a Man Conjundtim and Diviſim, and the O50. 
gee makes the One of the Three Obligors his Executor, and dies; this ig 
a Releaſe in Law, and diſcharges all, notwithſtanding it be joint and 
ſeveral ; For Judgment and Execution againſt the One is a Dilcharge 
againſt all. Br. Executor, pl. 118. cites 21 E. 4. 81. 

6. J. H. makes the Obligor and others his Exccutors, and the Olliggy 
refuſes, but the others adminiſter, and the Obligor dies firſt, yet the Des 
is releaſed ; and the only Reaſon of that muſt be, That rhe Refuſal was 
dd, ard the Obligor might have come in and adminiſtred notwirh. 
{tanding ; For the Probate by the other Executors is tor his Benefit. 
Per Holt Ch. J. Salk. 308. Mich. 11 W. 3. C. B. in Caſe of Wank- 
tord v. Wanktord. | 


J. A. makes a Feoff ment on Condition that if A. pay 20 J. to B. before 
Mich. er to his Executors or Affigns, that then he may enter; Feotlor 
betore Mich. makes B. Executor, and by the ſame Teſtament gives all 
his Goods and Chattles to his Wife; Per three Juſtices againſt one, 
this was thought no Releaſe, ſo that Payment ought to be made to the 
Wite. Mo. $58. pl. 166. Paſch. 6 Eliz. 

8. In Debt by an Executor, the Defendant pleaded that the Plaintiff 
was cited before the Ordinary to prove the Will of the Teſtator, and that 
he made Default; and thereupon Adminiflration was granted to the De. 
fendamt, by Virtue whereof he did adminifler, and ſo the Debt became ex- 
tiuct; but adjudged that by the Plaintiff's Probate of the Will, after 
the Adminiftration was granted to the Defendant, that Adminiſtration was 
defeated ; and that though the Executor did make Default at the Day 
on which he was cited, yet he might prove the Will at any Time 
when he would. But F he had appear d and renounc d the Executorſhip 
it had been otherwiſe, Le. go. pl. 115. Mich. 29 & 30 Eliz, C. B. 

h Baxter v. Bale. | | 
The Debt is 9. Debtee makes Debtor and another Executors, and the Debter gies, 


_ extinct, Arg. the ſurviving Executor may have Action of Debt againit the Executor ot 


bowed, - Debtor per Cur. Le. 320. pl. 448. Mich. 30 & 31 Eliz. B. R. in Cafe 
Ex. 31. ſays Of Croflman v. Read. 

it cannot be | | F ; 

that the ſurviving Executor may ſue the Executor of the Debtor Executor deceaſed, for the Debt 
was utterly extinct by the making him Executor, as if the Teſtator had releaſed it to him yea though 
he had died before he did ever adminiſter or prove the Will, Debtor did not adminiſter, vet 
it is a Releaſe. 1 Salk. 309). in Wangford's Caſe cites 20 E. 4. 17. & 21 E. 4. z. Went. Ot 
Ex 30. ſays the making Debtor Executor is a Releaſe in Law, — Ibid. 141. S. P. 


10. Debtee makes Debtor and another Executor, and directs a Legacy te 
be paid out of the Debts ; Per Cur. though the joint Executor has no 
Remedy to recover this Debt againſt the Plaintiff his Co-Executors, 
nor no Action can be had for it in the Lite of the Executor Debtor, yet 
the Debt is not extinct, but remains Aſſets to ſatisfy Debts, and alto 
the Legacy which is expreſly given to be paid out of it. Yelv. 160. 

Mich. 7. Jac. B. R. Fludd v. Rumſey. 5 
(o, 3456 Ii. Executor of one -þ the Obligors, but without Aſſets, was Executor to 
S. C. ad-. Obligee ; this is no Diſcharge, becauſe though as Executor of Obligee 
jodged. —— he is the Perſon to receive, yet by having no Aſſets of the Obligor's, 
— * he is not the Perſon to pay; But if the Executor of the Obligee is Exe- 
La cutor to one of the Obligors, and has Aſſets of the Obligor, the Debt is 


Alſton v. extinct, and the Executor cannot ſue the other Obligor ; tor the having 


A es: 
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Aſſets amounts to Payment ; Per Holt Ch. J. 1 Salk. 305. cites Cro. C. Abdrew.— 

372. [pl. 7. Trin. 10 Car. B. R.] Dorcheſter v. Webb. and Jo. 345. Holt Ch. I 

8. G in dcliver= 
; ing his Opi- 
5. in the Caſe of Wankford v. Wankford. ys that the ſame Poi 01 3 

305 f nxIOrd. las that the lame Point : a 

Ear. 2. B. R. in Cafe of Lock v. Croſs: oint was reſolved. Hill. 24 & 23 


—— 


12. Obligee makes one of the Obligors his Executor; the Debt is not Cro C. 373. 
diſcharged, tor there he has the Debt en Auter Droit, and may ſue the 8 © 


ſurviving Obligor, eſpecially when he had adminiſtred all the Goods 3 
of the Obligor betore he was made Executor by the Obligee, reſolved * : 


Jo. 345. Trin. to Car. B. R. Dorcheſter v. Webb. 
13. It the Ordinary grants Adminiſtration to the Debtor, the Debt S. C. cited 
is nor extinct. 8 Rep. 136. a. Paſch. 8 Jac, C. B. The third Reſolu- by Holt Ch, 


tion in Sir John Needham's Caſe. e 
306. in Caſe 
| a | ; 1 of Wank- 
ford v. Wankford. - Obligor took out Adminiſtration, and made his Executor and died. A 
Creditor of the Obligee brought Debt againſt this Executor, and held that it well lies Sid. 79. pl. 


3. Trin. 13 Car. 2. B. R. Lockier v. Smith —— Keb. 313. pl. 33. S. C. adjudged. 


14. The Defendant gave Bond to Teſtator, and aftewards the Teſ. Obligee 
tator made Obligor Executor, whereupon Defendant inſiſts that the mies Obli- 
Bond is thereby diſcharged in Law; per Cur. though the Bond was 5 — 
diſcharged in Law, yet in Equity Deſendant ought to account for the — 20 it; 
Arrears of Rent ſecured by the Bond. Ch. R. 242. 15 Car. 2, Field v. the Defen- 


Clerk. dant is diſ- 
charged by 


the Rule that Actions Perſonal ſuſpended is gone for ever. Jo. 345. Dorcheſter v. W abb. 
Cro, C. 373. S8. C. 


15. A. and B. are cbliged to C; A. dies and makes D. his Executor; 
D. dies and makes C. his Executor; C. ſues B. for the Debt, B. pleads 
the Matter above, and ſays that Diverſa Bona & Catalla of A. (the 
firſt Teſtator) came to the Hands of C. but it was ruled againſt B. be- 
cauſe he did not ſay Ad valentiam Debiti, and perhaps the Goods were 
but of the Value of 6 d. Freem, Rep. 49. pl. 59. Mich. 1672. C. B. 
Anon. 
16. If Executor Debtor * refuſes, the Adminiſtrator may ſue him ; * In ſuch 
Arg. But Twiſden J. denied it, becauſe a perſonal Action once ſuſ- 8 
pended is ever ſo. Vent. 303. Hill. 28 & 29 Car. 2. B. R. in Caſe of ins 


mains. 11 
Abram v. Cunningham. Mod. 39, 42 
in Caſe of 
Wangford v. Wangtord. 


17. A Mortgagee of Lands made the Mortgagor Executor, but this 
being done by Circumvention and Contrivance ot the Mortgagor, and in 
Prejudice of the Mortgagee's own Child an Infant, and having burnt 
the Mortgage Deed wherein he pretended were ſome Things contained 
to his Advantage, he was decreed to account for the Money in Dis- 
charge of Debts, and the Cuſtody of the Infant taken from him. Fin. 
Rep. 35 1. Paſch. 30 Car. 2. Corcellis v. Corcellis, 

18. Nota, one F. B. being in Execution, the Plaintiff died inteſtate, 
and the Right of Adminiſtration came to her, and a Motion was made tor 
a Habeas Corpus to bring her from the Comprer into this Court, for 
that having adminiſtred to her Creditor ſhe might be diſcharged ; but 
it was denied, for ſhe could not be thus diſcharged, becaufe non con- 
ſtart de Perſona, neither can ſhe give a Warrant of Attorney to ac— 


knowledge Satisfaction; theretore let her renounte ile e 
an 
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and grant to another, and then ſhe may be diſcharged by a Litter of Attoy. 
ney from ſuch Adminiſtrator. 2 Mod. 315. Trin. 30 Car. 2. B. B. Bai. 
ley's Caſe. | 

19. Oblipee makes the Obligor Executor in Truſt for his Chillren &. 


though this be in Law an Extinguiſhment of the Debt, yet in Equity 


it is not, but it ſhall be preſerved in Being tor the Benefit of the Ceſtuy 
que 'Truſt. 2 Freem. Rep. 52. pl. 58. Paſch. 1680. Anon. 

20. Debt upon Bond by the Plaintiff as Executor ot the Obligee, 
the Defendant pleaded that the Obligee made the Defendant Executyr 
during the Minority of the Plaintiff, and that the Plaintiff became F'x:cn- 
ter at his Age of Seventeen. The Plaintiſſ demurred ; per Curiam this 
cannot be a Suſpenſion of the Action, becauſe the Detendant was only 
Exccutor in Truſt for the Plaintiff during Minority. Adjornatur Ld, 
Raym. Rep. 605. Mich. 12 W. 3. B. R. Caweth v. Philips. 


(I. b.) Where Debtee or Creditor is Executor to 
Teſtator. The Effect thereof. 


1. IF Debtor makes his Creditor Executor, and he adminiſters, the 
Debt is extinct. So if Creditor makes Debtor his Executor. Per 

Hank. Br. Dette, pl. 65. cites 11 H. 4. 83 | 
Debt againſt 2, Debt againſt the Heir of J. N. who ſaid that his Anceſtor mad: 
= Heir, it % Plaintiff his Executor, who retained ſo much as the Debt amounted to 
Ple- that the Judgment ſi Actio. And per Hill an Executor to whom the. Teſtator 
Anceſtor Was indebted may pay himlelt 3 But Brook ſays the Contrary ſeems to 
made the be Law; for if he adminiſters as Executor the Debt is determined, 
Plaintiff his and therefore the Iſſue was there taken if the Executor had adminil. 


,xecutor, * 
4 5 i? tred or not as Executor. Br. Executor, pl. 59. cites 12 H. 1 1. 


niſtred. Br. 
Dette, pl. 68. cites 12 H. 4. 21. 


3. If Obligee marries one of the Executors of Oblizer who adminiſtred 
his Action is gone; But if the did not adminiſter his Action remains, 
becauſe he may have Action againſt the other that did adminiſter not 
naming his Wife; Arg. PI. C. 184. b. Trin. 5 Mar. 1. in Caſe of 
Woodward v. Darcey. 9 

Hutt. 128. 4. Debtor makes Debtee and another Executors, and the * Del tec dos 
cites 8 _ not adminiſter, but dies, his Executor ſhall have Action againſt farviv- 
+3: Tir ing Executor; But if he + adminiſters it is otherwiſe ; Arg. Pl. C. 


, 2, Li | a 
264 * 184. b. Trin. 5 Mar. 1. in Caſe of Woodward v. Darcy, cites 21 E. 4. 3. 


20 E. | | 
4. 19. — * So if Debtee Executor refuſes. Jo. 345. Dorcheſter v. Webb.——Cro. C. 372 S C. 
+ bor then the Debt is diſcharged. Jo. 345. orcheſter v. Webb. — S. C. cited Hutt. 128. —— 
But in ſuch Caſe the Obligee may retain fo much as his Debt is. Jo. 345. S C. — Went, Ot. Ex. 
32, ſays let it be well adviſed of, whether if he do adminiſter at all, and eſpecially it he pay him(el! 
any Part, he has not thereby barr'd or diſabled his Suit tor the Reſidue, It he pavs himſelt any 
Part out of the Goods he cannot ſue the Heir for the Reſt, becauſe the Debt cannot be apportioned ; 
But otherwiſe he may, faith the Book 12 H. 4. yet Quære if he takes on him the Executorſhip and 
have Goods ſufficient to pay all. Went. Off. Ex. 93. 


5. Where the Obligor makes the Obligee his Executor the Debt is nit 
extindt, but "ny upon a Suppoſal that the Executor has Aſſets which he ma) 
retain to pay himſelf, but in Caſe of Failure of Afſers the Execucor 
may ſue the Heir at the very Day, 1 Salk, 304. per Powell |, and 
Cites 12 H. 4. 21. and Pl. C. 185. | 
wag 6, Tbe 
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6. The principal Debtor by Bond made his Surety in the ſame Bond 4 Le. 4. pl. 


Executor and died; The Surery paid the Money generally; and whe- 17. 8. C. 
ther it ſhall be ſaid that he paid as Executor or as Obligot was a Quere OE ” 
not reſolved by the Court. 3 Le. 197. pl. 248. Mich. 29 Eliz. B. R. 
Carter v. Martin. 


7. Where the Surety was Adminiſtrator and paid the Debt, it was 
22 he was not relievable ; Becaufe by joining with the Princi- 
pal the Debt became his own Debt. 4 Le. 236. pl. 373. Mich. 5 Jac. 
C. B. Anon. 
8, It the Obligor makes the Executor of the Obligee his Executor and Mo. 855. 


leaves Aſſets, the Debt is preſently ſatisfied by way of R ainer, ad- pl. 1174. 


judged. Hob. 10. pl. 20. Hill. 11 lac. Fryer v. Gildridge. Erper v. 


| | g Gildring. 
9. It A. promiſes B. to give C. as much as he ſhall give to any of his Kin, S. 6 or, 


and atterwards A. makes C his Executor and dies, this is no Pertorm- judg'd. 
ance of the Atlumplſir, inaſmuch as C. has this as Executor. It was fo 
ſaid, Sid. 25. Hill. 12 Car. 2. C. B. in the Caſe of Shipſton v. 
Booler. 

10. One Obligor makes Obligee Executor; Obligee may ſue the other if 
not tully ſatisfied by the Adminiſtration. 2 Lev. 13. Mich. 24 Car. 2. 
B. R. Cock v. Croſs. 


11. Obligor makes the Obligee Executor; Executor dies and leaves A. Salk 304. 
Executor. A. brings Debt againit the Obligor's Heir, and held good S. P. in Caſe 
per omnes; for the Debt is not extinguith'd, but only ſuperſeded as of Warg- 


to the Executor. 2 Show. 4or. pl. 273. Mich. 36 Car. 2. E. R. Pid- 9 
geon v. Pitts. | Wt 


(K. b) Where Executor is Legatee. How he ſhall 


take, whether as Executor or as Legatee. 
I, Man made his Will and gave divers Legacies, and in the End Bendl. 219. 
A of it, he gave all the reſt of his Goods to his Wiſe, whom he 2 50 _ 
made his Executrix, to pay his Debts ; She took Husband, who made the d Tale 

Defendant his Executor and died, againſt whcm the Wife Executrix brought ment tor 
Detinue of the Goods of her firft Husband, and adjudged maintainable ; the Pl:in- 

becauſe ſhe took the Goods not as Legatee but as 3 by reaſon 5 

the Words, viz. (to pay his Debts.) Mo. 98, gg. pl. 242. Mich. 15 . * 
& 16 Eliz. Huncks v. Alborough. S. C. ad- 
judged ac- 

cordingly. D£<J-DD. 33 f. a. pl. 21. S. C. adjudg'd for the Plaintiff, 


2, A, ſeiſed in Fee deviſed the Land to B. for 31 Nears to the Intent 
to pay certain Debts and Legacies, and made B. Executor; Bur if B. 
died within the Term then A. willed that C. ſhould have ſuch Term 
&c. and then alſo be Executor; Per Gent J. B. has the Term as Exe- 
cutor, and is not like a Term deviſed which the Party has as Legatee, 
and B. has only Authority in this Term as Executor, and the Land 1s 
tied to the Time and the Authority, and when the ſame determines in 
his Perſon, then the Land departs from him to C. who is ſpecial Exe- 
Cutor to that Purpoſe as B. was before. 3 Le. 112. pl. 159. Trin. 26 
Eliz. Vincent Lee's Cate. | 

3 A. made ſeveral Executors, and deviſed a Term to one of his Exe Cro. E. 92. 


cutors ; They all renounced ihe Exccutorſbip; After the Executor, Devi- pl. 21, 8 
5 K log ker v. Char- 


— — ͤ —— _ — 


—— 


— — — 


———— 


— 


=—& = 


— 


— 1 ̃«—vLͤ IE 
9 2 - - CITED * = 


— — 4— 
— ͤ—ũ—.c)·— — — 


me ů — i 2 
— — - 4 
= — 


_ ta 
we 


A 


— 


— 


—— 


— — 
— 2 
— — — — 


— — — 
C3 = <_—_ 1 o 


' 2 — 4 — 
"== — ððßi¾ñ ë = — TT = 
- rm — — "a. io. * 


— — — — 
8 4 


E 
1 
| 
| 
| 
7 


—_ — 


ä INE 


402 


ter. 8. C. ſſce of the Term, entred on the Lands, and granted the Term to ano. 
held ac ther; but adjudged void becauſe he had retuſed, and he cannot once 


cordingly.— _. * | ; | 
Ow: as retuſe, and atter take on him the Executorſhip. Mo. 273. pl. 246, 
8. C. and Hill. 31 Eliz. C. B. Be wacorne v. Carter. OY 


It was 

ſaid by Ford Dr. of the Civil Law, that it Legatees being Executors refuſe to prove the Will 
yet by the Civil Law they ſhall have their Legacies ; But the Court adjudg'd contra; for by the Re. 
fuſal it is a Dying Inteſtate, and then nothing could be deviſed. — Le. 135. pl. 185, Sir Henry 
Goodier's Caſe S. C. but S. P. does not clearly appear, bur ſeems to be admitted. 


Executors. 


4. If a Term be deviſed to an Executor, the Remainder over, and the 
Executor enters gener ys this thall be taken as a Deviſe, for it is more 
tor his Benefit. Cro. E. 223. pl. 3. Paſch. 33 Eliz. B. R. Truſloe v. 
Ewers 
4. Eſpecially if it be not alledged in Fact that all the Debts are paid; 
Per Anderſon and Periam J. and Anderſon doubted if ſuch Allegation 
be ſufficient. Le. 216. pl. 298. Mich. 32 & 33 Eliz. C. B. Chey- 
ney v. Smith. 
But it the 6. Deviſe of a Term to B. and C. till his Debts and Legacies are paid, 
entire Term and atter to A. and makes B. and C. his Executors; they take the 
5 FE, Term «8 Executors; for no more is given to them by the Will than 
ecutor, then the Law gives to them as Executors, and then the Deviſe is void, and they 
the gener- take as Executors, for uy given to them till Debts and Legacies 
al Entry are paid, this the Law willeth. Cro. E. 347. Mich. 36 & 3) Eliz, 


excentes B. R. Pannell v. Fenn. 


in them — 8 * — 
as a Legacy, for there is no Miſchief ; But where a particular Intereſt is given, and the Reſidue to 


another, it is otherwiſe, except there is an expreſs Declaration of their Intent ; for otherwile they 
u all be charged for the Reſidue as a Devaſtavit, which the Law will not inforce. Ibid. 


J. A, deviſed a Term for Years to his Son after the Death of his Wiſes 
the Executor ſhall have it in the mean Time, and not the Wife by In- 
plication, but they ſhall take itnot as Legatories bur to pertom the Will; 
Per Popham Ch. J. Cro. J. 74. pl. 4. Trin. 3 Jac. B. R. Horton, 
alias Burton v. Horton. 

Furr. 36. 38 Deviſe of Lands to his Daughter and Heirs at her Age of 18. and 

Blackburn's hat bis Wife ſpall take the Profits in the mean Time, provided ſhe keeps the 

Caſe. S. . Daughter at School Ec. The Widow marries again and dies, the Daugh- 

accordingly, Sad ! : a = 4 4 

ond that ter not being 18. Adjudged that this was a plain Term given to the 

here was no Wife for her own Uſe; which accrues to the Husband, and the keep- 

Default in jpg and educating the Daughter is not of ſuch a particular Privity but 

2 9 21 that it may be performed effectually by another. Hob. 285. pl. 370. 

AR ot God, Trin. 17 Jac. Balder v. Blackborne, 


and there- 5 N 8 
tore Judgment for the Plaintiff. — Brownl. 79. 8. C. adjudged for the Plaintiſt. 


9. If a Man wills that his Wife or any other all have, hold or en- 
joy, the 2 of his Leaſe with his Executor, this implies not that 
the Executor ſhall have the other Moiety as a Legacy alſo, but other- 
wiſe as the Law caſts it upon him, Went. Off Executor 254. 

10. It the Bequeſt be to him who is made Executor ic ſhall veſt in 
him as Legatee till Election expreſs or implied; Becauſe the Law pre- 
ters Debis and the Satisfaction of them before Legacies, and therefore 
transfers nothing from the Executor till there appears Aſſets ſufficient 
ogy it, ſo as he may not be liable to a Devaſtavit. Went. Off: 

x. 27. | 

11. Deviſe was of a Term to Executors after the Death of the Wife ; after 
the Death of the Wite the Executors takes as Legatees, bur till her 
Death they ſhould have it as Executors generally. Vaugh, 267. Hill. 
20 & 21 Car, 2. C. B. in Cafe of Gardner v. Sheldon. 

12. By 


4d 5. 
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12. By making Debtor Executor it is no Extinguiſbment ot the Debt Bond condi- 
as to Creditors, Legatees, and Re/iduary Legatees. Chan. Caſes 292. *ioned to pay 
Mich. 28 Car. 2, Phillips v. Phillips.“ 4 Go 


| ; i 8 P 
the other on account of the Partnerſhip, the Obligee deviſed all his perſonal Eſtate and Debrs Fong to 


him, equally to be divided between the Plaintitt and the Defendant the Obligor an - 
fendant Executor; decreed that by his being made Executor this Debt was not L. Tei Fin 1 
410 Hill. 31 Car. 2. Phillips v. Phillips — — The Deviſe was, that after his Debts paid : the 
Reſidue of all his Goods, Chatrles, Debts, Shipping &c ſhall be divided betwixt the Plaintif and 
Detendant, his Nephews, and makes the Defendant his Executor and dies; the Lord Chancellor 
held clearly that it ſnould not be extinct, but ſhould be caſt in with the Reſidue of the Eſtate eſpe- 
cially in this Caſe, where Debts are particularly mentioned; and this was a Debt at the Time of 7 
making of the Will; and if the Word Debts had not been in, he ſaid he believed ir would have 
. one, but that made it more ſtrong. 2 Freem. Rep. 11. pl. 10. Mich. 1676. Phillips v. 
ips 


—— 


13. A. deviſed Lands in the Hands of his Truſtees for Payment of (It ems 
Debts and Legacies, and made his Wife Executrix, but did not in admitted 
Terminis expreſly deviſe the Perſonal Eſtate to her but only made her bit the 


Executrix. The Perſonal Eſtace ſhall come in Aid of the Real as to 49 


the Debrs and Legacies, per Ld. Chancellor; ſo was in her Hands as been in 
Executrix. Chan, Cafes 297. Hill. 28 & 29 Car. 2. Grey v. Grey. T<rminis 


. . . deviied 
the Wife that ſhe had taken it not liable to the Debts and Legacies, and conſequently e, ie ac 


Legatee, notwithſtanding her being Executrix.) Ibid. 


14. Obligor is made Executor to Obligee, and adminiſters ſome 11 Mod. 
Goods but proes not the Will and dies, the Debt is extinguiſhed. 1 Salk, * S. C.— 


299. pl. 12. in B. R. Hill. 1 Ann. Wanktord v. Wanklord. LS 


N held accord. 
ingly by Holt Ch. J.—— Freem. Rep. 520. pl. 695. Wangford v. Wangford. Hill. 1704. S. C. 


adjudged accordingly.—— Unleſs there was a Detect of Aſſets for Payment of Debts ; but if there 
were they agreed that the Debt ſhould ſuſiſt for the Benefit of the Creditors rather than they ſhould 
be defrauded. Ibid. 


15. Legacy till Election reſts prima facie in a Legatee Executor, 
not as Legatee but as Executor. Arg. Chan. Caſes 310. Hill, 30 & 
31 Car. 2. in Caſe of Civil v. Rich, 
16. A. deviſed his Perſonal Eftate to his Wife whom he made Exe- 
cutrix ; Per Cur. ſhe takes it as Executrix, and it is to be applied in 
diſcharge of the Real. 2 Vera. 302. pl. 291. Mich. 1693. Cutler 
v. Coxeter. ; | 
17. A. deviſed the Surplus of his Eſtate after Debts and Legacies to A. makes 
M. his Wife and B. his eldeſt Son equa/ly to divided between them, and his Brother 
adds, Whom I make my Executors; But if jhe marry again the ſhall render the Executor, 


Right of being my Executrix to my Son R. to be Partner with his Brother B. 0 yt ag 


in the Executorſbip; The Caſe of Wilkinſon, and of Cutler, and Coxe- cutor all his 
ter cited, where on like Deviſes it was declared che Wite thuuld cake Real and 
as Executrix and not as Legatee; The Maſter of the Rolls thought Perſonal 
ſhe had as well loſt her Share ot the Surplus as her Right to che japan oro 


Executorſhip, and diſmiſſed the Bill. 2 Vern. 308, pl. 299. Hill. 1693. A marric., 


Barton, alias Scone v. Barton. ws by 

OGICI 
makes his Wife Executrix ; It was urg'd that he does not take it as Executor only by expre's Words 
of Gift, But per Finch the Wife ſhall have the Perſonal Eſtate, and not the Brother, for it was 
intended him only as Executor Vern. 23. pl. 16. Mich. 1681. Wilkinſony...... — 5. C. 
cited 2 Vern. 302, in Caſe of Cutler v. Coxeter. 


18. A. by Will charges his Real Eſtate with the Payment of Debts and 5 C cited 
Legacies, and Funerals, and deviſed to his Wife all his Perſonal E/tate not 8 
otherwiſe diſpoſed of, whom he made Fxecutrix. Ld. Keeper Wright lich. Wh 
before, and Cowper K., now both held, that the Deviſe being in the Geo 2 in 
ſame Clauſe in which ſhe was not named Executrix, and nor ſaid free Scacs, 
and exempt from Payment of Debts, the muſt take it as Executrix, and 
the ſame mult be applied to the Payment ot Debts in Eaſe of the _ 

| | tate 
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Eftare. 2 Vern. 568. pl. 515. Hill. 1106. French & Ux' v. Chi- 
cheſter. 

19. Bill by Heir at Law againſt Executor to have an Account of 
the Perſonal Eſtate of his Anceſtor &c. in Exoneration of the Rea E. 
tate deviſed to Truſtees to be ſold for Payment of Debts. W. by Will de. 
viſes to Truſtees (ut ſupra) and gives his Wife ſeveral Specifick Legacies. 
and further deviſes to her all the Re/idue of his Perſonal Eftate, and alſy 
gives her the Sum | Bas l. cut of the Money to be raiſed by Sale of the 7. ruſt 
Eftate, and makes her Executrix; Harcourt Chancellor ſaid, This is a 
much itronger Caſe than that ot Chriſt's Doſpital v. Garraway, for 
there was no Deviſe out of the Perſonal Eſtate ; Bur here is that, and alſo 
a Deviſe of the Perſonal Eſtate. It ſhews that he did not think this ſuffici- 
ent tor her, but gives her a further Sum of 600 1. which is the ſtrong. 
eſt Preſumption imaginable of the Intent that the Wife ſhould have the 
Refidue of the Perſonal Eſtate, and as to the Account thereof the Bill 
was diſmifled. 12 Ann. in Canc. Waſe v. Whitfield. 

20. A. by Deed ſettles his Lands for Payment of his Debts, and at. 
ter makes his Wite Executrix, and deviſed all his Perſonal Eftate to his 
Executrix, and by ſubſequent Clauſes in the Will deviſed ſeveral ſpecifick 
and pecuniary Legacies to her and dies; adjudged that the Wile takes 
the Perſonal Eſtate not as Legatee but as Execurrix, and ſo the ſame 
after the Legacies paid ſhall be applied to diſcharge the Real Eſtate in 
Favour of the Heir. But per Pengelly Ch. B. It theſe Words to Her 
own Uſe, had been added, or ſuch like Words, it might give ſome 
Cauſe ot Doubt. Gibb. 41. Hill. 2 Geo. 2. in Scace. Lucy v. Brom- 
ley. | | 

þ 1. A. by Will gives all his Perſonal Eſtate to his three Siſters, equally 
to be divided between them, and (being indebred by ſample Contract, Bond 
and Mortgage) gives his real Eftate to his four Sons chargeable with his 
juſt Debts ; and makes his Siſters his Executrixes. The Perſonal Eſtate 
ſhall be applied in Exoneration of the Real; eſpecially as one of theſe 
Funds muſt be exhauſted, Caſes in Equ. in Ld. Talbot's Time. 274. 
Mich. 1734. Bromhall v. Wilbraham, 


. 
_ 2 a * 


* 


(L. b) What amounts to an Election to take as Exe- 
cutor or as Legatee. 


I. I| F a Deviſe be to an Executor for Education of Children, whom he 

educates accordingly, this makes an Election to have the Thing 
by way of Legacy and not as Executor. Went, Off. Ex. 224, cites 
PI. C. 543. Paramour v. Yardley, 

2. It was given in Evidence that the Wife, (who was Executrix and 
Legatee of a Term of her firit Husband) after the Death of her Teſta- 
tor had repaired the Banks of the Land, as if the ſame would amount to 
claim it as a Legacy; and the Court ſaid that that Matter ſhould be re- 
ierred to the Jury ; But a Leaſe made by Executrix and her Husband, 
reciting that he was poſſeſſed in Right of the Wife as Executrix of her firit 
Husband, was, upon producing the Leaſe, held as an expreſs Claim as 
ONT: Le. 216. pl. 298. Mich. 32 & 33 Eliz. C. B. Cheyney v. 

mith. 

3. If Executor by Will bequeaths to 7. F. the Thing bequeathed de- 
viſed to him, this is an Election to have it as Legatee. Went. Oli. 
Ex. 225. Marg. cites Trin. 3) Eliz. 

4. Executor Deviſee o/ a Term entred and occupied a whole Near with. 
out proving the Will, Went. Ott, Ex. 224. ſays, that in the later _ 
0 
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ꝓꝓ— . —— — _—_ 


of Ld. Dyer it is found, that this was held an Election to hold it as 
Deviſee, and uot as Executor; But ſays, thet he ſees not well How 
that ſhould be Law. For 1ſt. He had good Right to the Term as Ex- 
ecutor before Probate, and ſo might clearly in that Right have taken 
the Profits, though it had not been deviſed or bequeathed to him, and 
that betore any Will proved. zdly, He could not by Right have it 
as Legatee without Aſſent of himſelf or ſome other as Execator, there- 
fore this general Acceptance can determine no Election. Went. Off. 


Ex. 224, 225. 


(M. b) When he ſhall take as Executor or as 
Deviſee. 


I. Term was deviſed to Executrix to educate Children of Teſtator, 

Prima facie ſhe rakes as Executrix ; But it the educares the 
Children, this is Election to take by the Deviſe; Arg. Mo. 493. cites 
LPI. C. 539. b. Hill. 21 Eliz.] Yardley's Ciſe. 

2. A. poſſeſſed ot a Term deviſed the ſame to his Son when he came to 
18, and that his Wife ſhould have it in tne mean Time, and made her 
Executrix, and died betore the Son came to 18. The Witetook Hus- 
band. It was held that ſhe ſhould have the Term as Executrix till 
the Son ſhould have come to 18. 4 Le. f. pl. 2. Paſch. 23 Eliz. Anon. 

3. A. deviſed Land to J. S. and J. N. upon Condition, and it they Cro E. 288. 
perform not the Condition, then that their Eſtate ſhall ceaſe, and that - 3” * 
the Executors of A. ſhould have it to them and their Heirs, upon Truſt Nartin. S C. 
and Confidence that they thall ſtand ſeiſed to the ſame Ule limited to J. S. reſolved to 
and J. N. and makes B. and C. Executors, who refuſe Onus Teſta- be no Con- 
mem; yet it was adjudged that they may take the Land by the dition. 
Deviſe, and that the Words (upon Truſt and Confidence) do not 
make Condition to their Eſtate, Mo. 594. pl. 806. Mich. 34 & 35 
Eliz. Gibbons v. Marlti ward. | | 

4. A. ſeiſed of Land and poſſeſſed of a Term deviſed all his Lands Goldsb. 135. 
and Tenements to his Executors till they had paid all his Debts and Le- 25. 
gacies &c. A. made J. S. and J. N. his Executors. They entred ge- he Teras 
nerally into the Land and into the Term. Adjudged that they took but ſaid no- 


the Term as Executors, and not as Deviſees, but they took the thing of the 


Freehold as Deviſees. Mo. 350. pl. 470. Hill. 36 Eliz. Pannel v. —_—. 
enn. Clench and 
Fenner |. 


that they take as Executors But by Gawdy I. if I make two my Executots, and deviſe the Profits of my 
Land to them until my Lebts and Legacies are paid, and until they have ratſed 100 I, and after that t 
their own Ute; they ſhall take as Legate es, and not as Exec utors in reſpect of the 1001. which they 


are to have to their own proper Ute. Cro. E. 347. pl. 19. S. C. acjudged. 


5. Executor Deviſee ſhall take a Term as Executor where he enters Cro. E. 285 
generally, if his being {aid to take it as Legatee will be prejudicial to S. C. ad- 


Fim as to charge him in a Devaſtavir lor want of Aﬀers to pay Debrs J 

&c. otherwiſe he thall rake it as Legatee. Mo. 352. pl. 474. Hill. gan prima 

36 Eliz. B. R. Portman v. Willis. ny ages 
as Legatee. 


this being more for his Advantgge ; But otherwiſe where 1 deviſe a Term to my Executor for Lite 
only, Remainder to J. S. becauſe if the Term were veſted in the Remainderman it could not be de- 
veſted out of him again, and ſo might make a Devattavit. 2 WM Rep. 531. Trin. 1729. by the 
Maſter of the Rolle, in the Cate of Cray v. Willis. 


5 L 6. All 


— 
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Eſtate. 2 Vern. 568. pl. 515. Hill. 1706. French & Ux' v. Chi- 
cheſter. 

19. Bill by Heir at Law againſt Executor to have an Account of 
the Perſonal Eſtate of his Anceſtor &c. in Exoneration of the Real FC. 
tate deviſed to Truſtees to be ſold for Payment of Debts. W. by Will de- 
viſes to Truſtees (ut ſupra) and gives his Wife ſeveral Specifick Legacies. 
and further deviſes to her all the Re/zdue of his Perſonal Eftate, and ally 
gives her the Sum of 6001. cut of the Money to be raiſed by Sale of the 7. ruſt 
Fftate, and makes her Executrix; Harcourt Chancellor ſaid, This is a 
much ſtronger Caſe than that ot Chriſt's Hoſpital v. Garraway, for 
there was no Deviſe out of the Perſonal Eſtate; Bur here is that, and alſo 
a Deviſe of the Perſonal Eſtate. It ſhews that he did nor think this ſuffici- 
ent tor her, but gives her a further Sum of 600 1. which is the ſtrong. 
eſt Preſumption imaginable of the Intent that the Wife ſhould have the 
Refidue of the Perſonal Eſtate, and as to the Account thereof the Bill 
was diſmifled. 12 Ann. in Canc. Waſe v. Whitfield. 

20. A. by Deed ſettles his Lands for Payment of his Debts, and at. 
ter makes his Wite Executrix, and deviſed all his Perſonal E/tate to his 
Executrix, and by ſubſequent Clauſes in the Will deviſed ſeveral ſpecifick 
and pecuniary Legacies to her and dies; adjudged that the Wile takes 
the Perſonal Eſtate not as Legatee but as Executtix, and ſo the ſame 
after the Legacies paid ſhall be applied to diſcharge the Real Eſtate in 
Favour of the Heir. Bur per Pengelly Ch. B. It theſe Words to her 
own Uſe, had been added, or ſuch like Words, it might give ſome 
Cauſe ot Doubt. Gibb. 41. Hill. 2 Geo. 2. in Scace. Lucy v. Brom- 
ley. x | 

f 1. A. by Will gives all his Perſonal Eſtate to his three Siſters, equally 
to be divided between them, and (being indebted by ſimple Contract, Bond 
and Mortgage) gives his real Eftate to his four Sons chargeable with his 
juſt Debts ; and makes his Siſters his Executrixes. The Perſonal Eſtate 
ſhall be applied in Exoneration of the Real ; eſpecially as one of theſe 
Funds muſt be exhauſted. Caſes in Equ. in Ld. Talbot's Time. 274. 
Mich. 1734. Bromhall v. Wilbraham, 


3 * 


5 * . 2 * 2 * 4.4 —_ »„— 


(L. b) What amounts to an Election to take as Exe- 
cutor or as Legatee. 


I. 1 F a Deviſe be to an Executor for Education of Children, whom be 

educates accordingly, this makes an Election to have the Thing 
by way of Legacy and not as Executor. Went. Off. Ex. 224. cites 
Pl. C. 543. Paramour v. Yardley. 

2. It was given in Evidence that the Wife, (who was Executrix and 
Legatee of a Term of her firſt Husband) after the Death of her Teſta- 
tor had repaired the Banks of the Land, as it the ſame would amount to 
claim it as a Legacy; and the Court ſaid that that Matter ſhould be re- 
terred to the jury; But a Leaſe made by Executrix and her Husband, 
reciting that he was poſſeſſed in Right of the Wife as Executrix of her firit 
Husband, was, upon producing the Leaſe, held as an expreſs Claim as 
SE Le. 216. pl. 298. Mich. 32 & 33 Eliz. C. B. Cheyney v. 

mith. 

3. If Executor by Will begueaths to J. S. the Thing bequeathed de- 
viſed to him, this is an Election to have it as Legatee. Went. Off. 
Ex. 225. Marg. cites Trin. 37 Eliz. 

4. Executor Deviſee of a Term entred and occupied a whole Tear with- 

out proving the Will, Went. Ott, Ex. 224. ſays, that in the later ger 
0 


Execu tors. |; 40 5 


— — — — —— — SY 


— — —— — — 
o 


of Ld. Dyer it is found, that this was held an Election to hold it 2s 
Deviſee, and uot as Executor; But ſays, ther he ſees not well How 
that ſhould be Law. For 1ſt, He had good Right to the Term as Ex- 
ecutor before Probate, and ſo might clearly in that Right have taken 
the Profits, though it had not been deviſed or bequeathed to him, and 
that betore any Will proved. zdly, He could not by Right have it 
as Legatee without Aſſent of himſelf or ſome other as Executor, there- 
tore this general Acceptance can determine no Election. Went. Off 


Ex. 224, 225. 


(M. b) When he ſhall take as Executor or as 
Devilee. 


Term was deviſed to Executrix to educate Children of Teſtator, 
| Prima facie ſhe takes as Executrix ; But it the educates the 
Children, this is Election to take by the Deviſe; Arg. Mo. 493. cites 
LPI. C. 539. b. Hill. 21 Eliz.] Yardley's Cäſe. 

2. A. poſſeſſed ot a Term deviſed the ſame to his Son when he came to 
18, and that his Wife ſhould have it in tne mean Time, and made her 
Executrix, and died betore the Son came to 18. The Wife took Hus- 
band. It was held that ſhe ſhould have the Term as Executrix till 
the Son ſhould have come to 18. 4 Le. f. pl. 2. Paſch. 23 Eliz. Anon. 

3. A. deviſed Land to J. S. and J. N. upon Condition, and it they Cro E. 288. 
pertorm not the Condition, then that their Eſtate ſhall ceaſe, and that pr 5 Mar- 
the Executors of A. ſhould have it to them and their Heirs, upον˖fTruſt Narcin. S C. 
and Confidence that they ſhall ſtand ſeiſed ro the ſame Ule limited to J. S. reſolved to 
and J. N. and makes B. and C. Executors, who refuſe Onus Teſta- be no Con- 
memi; yet it was adjudged that they may take the Land by the dition. 
Deviſe, and that the Words (upon Truſt and Confidence) do not 
make Condition to their Eſtate. Mo. 594. pl. 806. Mich. 34 & 35 
Eliz. Gibbons v. Marlti ward. 122 

4. A. ſeiſed of Land and poſſeſſed of a Term deviſed all his Lands Golds. 185. 
and Tenements to his Executors till they had paid all his Debts and Le- pl. 125. 

acies &c. A. made J. S. and J. N. his Executors. They entred ge- ode e 
nerally into the Land and into the Term. Adjudged that they took but faid no- 
the Term as Executors, and not as Deviſees, but they took the thing of the 


I. 


* - 2 | 4 { on. | M Freehold, 
— as Deviſees. Mo. 350. pl. 470. Hill. 36 Eliz. Pannel v. , 1 5 
enn. | | Clench and 

Fenner |. 


that they take as Executors. Put by Gawdy ]. if I make two my Executors, and deviſe the Profits of my 
Land to them until my Lebts and Legacies are paid, and until they have railed 100 I. and atter that t 
their own Ute; they ſhall rake as Legate es, and not as Executors in reſpect of the 1001. which they 


are to have to their own proper Ute. Cro. E. 347. pl. 19. S. C. adjudged. 


5. Executor Deviſee ſhall take a erm as Executor where he enters Cro. E. 4%. 
generally, if his being ſaid to take it as Legatee will be prejudicial to S. C. ad- 


bim as to charge him in a Devaſtavit tor want of Aſſets to pay Debrs T . 

&c. otherwiſe he thall take it as Legatee. Mo. 352. pl. 474. Hill. mal prima 

36 Eliz. B. R. Portman v. Willis. facie take 
as Legatee. 


this being more for his Advantgge ; But otherwiſe where 1 deviſe a Term to my Executor for Lite 
only, Remainder to J. S. becauſe if the Term were veſted in the Remainderman it cunld not be de- 
veſted out of him again, and ſo might make a Devaitavit. 2 Wms's Rep. 531. Trin. 1729. by the 


Maſter of the Rolls, in the Cale of Cray v. Willis. 
5 L 6. All 
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Executors. 


6. All the reft of my Goods, my Debts and Legacies being paid, I gi 
to my Executor. ide Telos had ſeveral Lal ot Lids in rene 
Counties, The Executor proved the Will, and made Election to have 
one Tenement Part of the Land demiſed as Legatee and died. The 
| oo gen Delegates agreed that the EleEtion of this one Tenement was 

lection of all notwithſtanding the Lands were ſeveral, and upon 
ſeveral Demiſes, becauſe the Deviſe is intire; and he dying Inteſtate 
though the Debts and Legacies were not paid at the Time he made 
his Election, yet Adminiſtration ſhall be committed as of his own 
Goods, and not of the Goods of the firſt Teſtator. 2 Roll Rep. 158. 
Hill. 17 Jae. B. R. Hinſon v. Button. 

7. It an Executor enters generally, he is in as Executor and not as 
Deviſee; Per Mallet J. cites it as reſolved in Lampet's Caſe, and in 
Matthew Manning's Caſe. Mar. 136. in pl. 209. Mich. 17 Car. 

8. Where Teſtator deviſed the Surplus to his Executors B and C. after 
Debts c. paid, though it mutt be admitted that until Debts &c. are 

aid it cannot be known what the Surplus is, yet in Caſe where all 
the Debts &c. are paid it may well be known what the Surplus is, and 
ſo there may be an Aſſent to this Legacy ſo that by the Death of B. 
all thall ſurvive to C. For here is an implied Afent. See 2 Wms's 
Rep 529. to 532. Trin. 1729. by the Maſter ot the Rolls, Cray v. 


Willis. | 


406 


(N. b) Where he ſhall take as Purchaſor. 


"2 "<1 bs EASE for Life to A. and if A. died within 12 Years, that his 

Arg. cites Executors ſhall hold till the End of the 12 Years. A. died. The 

8 ry juris Exccutors entred and brought Actions of Covenant, which proves that 
. the Executors had the Term as a Chattle veſted in Teſtator, and not in 


la j 
8 3. their own Rights as Purchaſors by the Name of Executors ; Per Man- 


Ibid. an wood J. 3 Le. 21. in Cranmer's Caſe, cites 19 E. 3. Fitzh. Cove- 
tha v 
Intereſt may nant 24. 


b ed , 
by A. but denied by Wray Ch. J. and cited D. 150. Gravener's Caſe, that ſuch Intereſt is void. 


Cranmer's 2. Executor is 4 good Name of Purchaſe ; Per Dyer J. 3 Le. 21. pl. 


Caſe was 49. Hill. 14 Eliz. C. B. in Cranmer's Caſe. 


thus, Arch- g : e 
biſhop Cranmer made a Feoftment to the Uſe of himſelf during his Life, and after his Deceaſe to the 


Uſe of his Executors and Aſſigns for 20 Years, and after to T. C. in Tail The Archbiſhop had no 
Intereſt in the Term, and his Executors (had it not been for his Attainder) would have taken by 
Purchaſe. Mo. 100. Cranmer's Caſe. D. 309. S. C. And. 19. Kirk v. Bails, S. C.— 
Bendl. 207. S. C. —— Le. 196. S. C. 2 Le. 9. S. C. 


If a Leaſe 3. Leaſe to A. habendum to A's Executor and Aſſigns for 40 Years aftet 
be made to the Expiration of former Leaſe granted to A. for 40 Years of the 


4. ſame Lands is void, for it is a Perſon who is not a Party. 3 Le. 32. 


to his Exe- &. pl. 60. Mich. 15 Eliz. C. B. Anon. 

cutors for | 

Yom and A. dies, this will be Aſlets in the Executor's Hands though it never was the Teſtator's, 
as was reſolved per three 12 againſt Anderſon Ch. J. and there it was ſaid that Cranmer's Caſe, 
where in Effect it was reſolved, was of little Authority, for that there were two Juſtices againſt two 
till Mounſon ] changed his Opinion, on a Conceit that there the Eſtate was by way of Uſe, which 
could make no Difference; the like Law of a Leaſe for Years bequeathed to A, for Life, and after 
to B. who died, living A. it ſhall be Aſſets in B's Executor's Hands. Went. Off. Ex. 82. 


4. It 


—— 
* 


* N 2 — * 
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4. It a Man have a Leaſe for Life, Remainder for 30 Years, the Re- D. 310. 
mainder is void, becauſe there is no Perfon named to whom it is limit- Marg. pl. 
ed; Bur if a Man makes a Leaſe for Life, and after his Death to his 79. > C. 


Cited, — 


Leſſee for 40 Nears, it is good, and the Executor ſhall have it as in Va. 9. 
Right of his Teſtator; But where a Man makes a Leaſe for Years or S. C. 
Lite, the Remainder after his Death for forty Years to his Executors, the Cro E. 840. 
Executors ſhall have it as Purchaſors, for this Word ( Remainder ) divides S. C. adhor- 


it from the Teſtator, and makes. the Executors Purchaſors ; Per An- Walmſley 


derſon. Ow. 125. Mich. 40 & 41 Eliz. in Caſe ot Sparke v. Sparke. J. dittin- 

uiſhed this 
Caſe from Cranmer's 14 Eliz. Dyer, becauſe in that Caſe it is limited by way of Ute, and by 
the Party himſelf, ſo he ſhews his own Intent that it ſhould not veſt in himſelt but in his Executors, 
but here the Limitation is by a Stranger, whercin there is not any Intention appears but that it 
ſhould veſt in the Leſſee himſelf, and by this Difference all the Books are reconciled. Cro. E. 666, 
in Caſe of Sparke v, Sparke, 


3 


5. If a Man covenants to fland ſeiſed to the Uſe of himſelf for Life, 
Remainder to his Executors, the Executors thall take to the Uſe ot the 
Teſtator; But if a Man for good Conlideration covenants to ſtand 
ſeiſed ro the Uſe of the Executors of, a Stranger, there the Word (Exe- 
cutors) is a Word of Purchaſe, and they ſhall take to their own Uſe ; 
Per Popham Ch. J. 4 Le. 239. pl. 387. B. R. Anon. | 

6. Deviſe of a Rent- charge to his Wife for Life, and after ſays, If ſhe 
marry, his Executors ſhall pay her 100 J. and the Rent ſball ceaſe and re- 
turn to the Executors. The Rent is to continue till the 1001. is paid, 
and the Executor is in Nature of a Purchaſor, and mult pay the 100 l. 
before he ſhall have the Rent, and that whether there be Aſſets or 
not; Per two Juſtices againſt Twiſden, who thought the Deviſor's 
Meaning was to give her a preſent Intereſt in the 1001 and that in 
ſuch Cate the Rent muſt ceaſe preſently upon the Marriage; But how- 
ever, ſince it was to be iſſuing out of the Inheritance he thought it doubt- 
ful, and conſented to the Judgment tor the Baron in the Kight of the 
Wife. Mod. 272, pl. 25. Trin. 29 Car. 2. B. R. Osborn v. Wal- 
leeden. 


(O. b) Where he ſhall have the Surplus. 


x. By the Contrivance of B. his Nephew made a Will and B. 
Executor, and ſaid nothing in his Will of his Perſonal Eftate, 
which by this Means the Executor claimed though Teftator left a Son, but 
it appearing by ſeveral Matters that A. intended it for his Son &c. De- 
creed for the Son (an Infant) and Defendant to be examined on Interro- 
tories, and to be reſtrained from confeſſing Judgments &c. to Cre- 
itors of Teſtator, and the Cuſtody of the Infant taken from him. Fin. 

Rep. 351. Paſch. 30 Car. 2. Corcellis v. Corcellis. 

2. A. bequeathed ſome Legacies, and adds, I give the reft of my 
Goods and Chattles to my Executors, and afterwards I give to my Execu- 
tors the Sum of 100 J. a-piece tor their Care and Trouble, and after my 
Nebrs and Legacies paid, I give all the reſt of my Perſonal Eftate to the 
Children of C. the Money to be paid into the Hands of C. and makes 
C. D. and E. Executors. Decreed the Children of C. ro have the in- 
tire reſiduary Eſtate, becauſe 100 l. a- piece was bequeathed to the 


Executors, and decreed the Reſidue of the Money to be paid lot C's 
an 
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Hands according to the Will, and the reſt of the Perſonal Eſtate to be 
delivered to the Children. Vern. 30. Hill. 1681. Fane v. Fane. 

Vern R. 3. Mortgagee in Fee-/imple deviſed 100 l. and other Legacies, and 
2 — then deviſed 100 l. to H. whom he makes Executor it was ſtrongly 
me be. urged that the Executor was limited to the 100 1. and the rather be. 
queathed Cauſe his Legacy was expreſly Will'd not to be paid till after Debts 
a, particu- and other Legacies paid, yet Jeffries C. decreed the Mortgage to the 
= hep. at Executor though the Lands was deſcended to the Heir, 2 Ch. Cafes 


Heir as 187. Mich. 2 Jac, Canning v. Hicks. 


well as 
to the Executor. 


A. makes B. and C. his Executors, and deviſed to them 20 / 3. 
picce, and alſo deviſed to them 800 I. in Truft for Payment of Annuities 
ro L. M. and N. tor Lite, far exceeding the Intereſt of the 800 1. and de- 
viſed the Surplus to his Nephews D and E. to be equally divide between 
them, and appoints his Executors to lay out the ſame for their Benefit. 
L. M. and N. being Dead, the unexhauſted Remainder of the 800 }. 
ſhall go to D. and E. the reſiduary Legatees, and not to B. and C. the 
Executors who. had only the 800 1. as a Depoſitum, and were not bound 
to pay * it; Per Jeffries C. Vern. 425. pl. 400. Hill. 1686. Cock 
v. Berith. | 

F. A Man made his Will, and deviſed all the Reſiduum of his Perſon. 
al Eftate to F. S. and to his Wife, nevertheleſs in Truſt for his Wife, and 
made the ſaid F. S. and his Wife Executors, After making of this Will, 
and ſix Months before the Death of the Teſtator the Vife died, and then 
the Teftator died ; and the next of Kin preferred a Bill againſt the Exe- 
cutor to have an Account of the Perſonal Eſtate, and inſiſted upon it 
that J. S. was only a Truſtee, and had no Benefit intended him by the 
Teſtator. But per tot. Cur. the Bill was diſmiſſed, for the Law had 
caſt it upon F. S. by being Executor, and there appeared no Intent of the 
Teftator that it ſhould be otherwiſe. 2 Freem. Rep. 10g. pl. 114. Trin. 
1689. Anon. * „ 5 

8. C cited 6. A. by Will deviſed particular Legacies to his Children and Grand- 
33 children, and 10 l. 4. piece to F. S. and F. D. his Execators for their 
lor 2 Vern. Care; There was a Surplus of 50001. Jeffries C. decreed it a Truſt for 
649. Hill, the Children. Vern. 473. pl. 462. Mich. 1687. Foſter v. Munt. 


1709. and 
laid by him to be ſettled in the Houſe of Peers , —Equ. Abr. 243. (D) pl. 1. S. C. but the Author 
in a Note in the Margin ſays, that ſince this Caſe there have been variety of Refolutions, both in 
Chancery, and the Houſe of Lords on this Head ; notwithſtanding which, this Matter ſeems as un- 
determined as any in Equity; for though the Law caſts the whole Perſonal Eftite on the Executor 
yet as the Intention of the Teſtator is chiefly to be regarded in a Will, it it appears by a ſtrong and 
neceſſary Implication, that the Executor was not to have it to his own Uſe, Equity will decree him a 
Truſtee for the next of his Kin to the Teſtator ; and therefore it ſeems agreed, that if Strangers, or 
diſtant Relations are made Executors, and Legacies are given them for their Care and Trouble, that 
they ſhall not have the Surplus, but where the Executors are as nearly related, as thoſe who 
claim as next of Kin; and they have had all Legacies given them, though perhaps ſome of them 
reater, and ſome of them leſs, great Doubr has been, in which Inftances it has (as appears by the 
ſes) been determined according to the Intention of the Teſtator, collected not only trom the Words 
ot the Will, but likewiſe from collateral Proof of Teſtator's greater Kindneſs, &c. which upon 
theſe Occaſions has been admitted, ſometimes for the Executor, and ſometimes for the next a kin. — 
Parker C. ſaid he was not ſatisfied with the Notion of a Legacy to an Executor excluding him from 
the Surplus, and therefore had not the Executor ſubmitted to account for the Surplus he ſaid he knew 


not it he ſhould have decreed him to account for it. Paſch. 4 Geo. 10. Mod. 400. ... . . . v. Morti- 
mer Powell.——Sce W ms's. Rep. 8. a Note at the Bottom of the Page relating to an Objection that 
this Caſe was ſo decreed upon a Fraud in obtaining the Will, which is there denizd. -- S. P. per 


Ld. C. Parker. Ch. Prec. 567. 


Gil. Equ. Rep. 126, 127. S. C. accordingly. 2 Was's. 


Rep. 162. ſays the S. P. was decreed by Lord C. Macclesfield, 24 February 1920 May v. Lewin. 
A. deviſed 50 l. to B. his Brother, and 501, to his Nephew C. and made B and C Executors, and gave 
20 l. a-piece to other Relations, ſeveral of whom were his #rother's Nephews and Nieces, and as 
ſuch his next of Kin in equal Degree within the Statute of Diſtribution, after which the Teſtator 
abruptly broke oft without ſaying In Witneſs whereot &c. or making any Diſpoſi tion of the Sur— 
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lus. The Will was wrote all wich A's own Hand, though nat ſigned by him. i 
on Spiritual Court as his Will. Ld. Ch. Parker held, = the Land « Bayan, Dopd 7 
reſpect to the Surplus, and decreed the ſume to go to the nect of K in. acc ordine to the Statute of Di- 
ſtributions. Was's Rep. 544. to 555. Trin 15195 Farrivgton v. Knighrly — Ch Prec 566 
pl. 346. Trin. 1721. S C. — 10 Mod 442. Trin 5 Geo. 1. in Carc. & C. bu: Ld Chancellor 
took further Time to conſider of his Decree. ; 


— 


—— 
T &X * 


- 9 — — — 


a: — — 


n. I diſpoſe of my Eſate after-mentionel, and what el'e I hows in the 
World in Manner and Form tollowing ; aud gives ſeveral Legacies to Chan, Prec. 
his Relations, amounting to near the Value of his whole Pertonal F 12 8. C. 
tate, as appear'd by a Calculation ot his own Hand Writing about that 
Time made, and then makes B. and C. his Executors, and gives them 
201. and intreats them to take the Trouble ot getting in his Eſtate. 
Teſtator lives 10 Years after, and acquires an additional Eſtate : Per 
Commiſſioners decreed the Executors to be but Truſtees, and that the 
new acquir'd Eftate ſhould go to the Ligatees in Proportion to ther Legacies, 

2 Vern. 148. pl. 144 Trin. 1690. Cordell v. Noden. 

8. Teſtator by Will gave 20 % for Mourning to a Stranger, and made 
him Executor. Diſtribution was decreed ) Anne, 2 Vern, 676. in Caſe 
ot Ball v. Smith cites it as the Caſe of Cook v. Walker, 19 May. 169r. 

. Wife and two Strangers were made Executors, and 109 J. Legacy 10 
the Wije, and the Intereit of 300 J. to her tor her Lite; To William 
he gave 20 /. for Mourning. Surplus decreed to be diſtribured. 2 Vern. 
677. in Caſe of Ball v. Smith, cites it as the Cate of Darwell v. Benner, 
in 1692. 

10 #7] had a Daughter and two Brothers and made his Will, and But ſuch 
thereby gave 5 J. a- piece to his Brothers, appointing them Executor, but Diftribu- 
madle no Dijpojition of the Surplus. On a Bill by the Daughter tor an (9915 0 
Account, there were Proots chat A. intended his Executors the Sorplus, in the . 
the Daughter being under A's Diſpleature by Marrying againſt his Spiritual 
Conſent, but being ſome what doubctul it was decreed at the Rolls, and Court, and 
affirmed by the Ld. Somers, that the Executors ſhould be but Truſtees 3 . 
after their Legacies paid, and the Surplus to go according to the Statute — 


of Diſtriburion. Wms's. Rep 9. 20 May. 1696. Petit v. Smith. Nis. 5 Mod. 
8 W. z. B. R. Petit v. Smith. — Comb. 378. S. C. accordingly. Ld. Raym. — ** C. 
accordingly — Ibid. 363 Mich. 10 W. 3 S. P. by Holt Ch, f. Wrms's. Rep. 7. S. C. and 
though the Spiritual Court has no ſuch Power, yet the Court ot Chancery looks upon the Executor 
as a Fruſtee wich regard to the Surplus, and will make him account. — Comyus's Rep. 3. S. C. the 


Court inclin'd that a Prohibition ſhould go. 


9. A. deviſed his Lands to his Executors to be ſold ſor Payment of But where 
Debts, and that if any Surplus be atter Debts paid, it ſhould be deem- B. and C. 
ed Part ot his Perſonal Eſtate, and go his Executors 3 * Vet Executors Heir 17 
were decreed to account, and pay the Surplus over to the next of Kin. A. gif, 
2 Vern. 361. pl. 325. Mich. 1698. cites it as the Caſe ot Sir William to B. by 


Baſſet. Name, and 


| after made 
him Executor, but gave him no Legacy, it was decreed that there was no reſulting Truſt, Mich, 
1691, decreed and atfirm'd in Parliament. Abr. Equ. Caſes 253, Cunnigham v. Melliſh,——* And 
A. gave to his Executors 1001. a piece as a Legacy, and therefore Sir 0 Trevor Maſter of the 
Ro!ls decreed that this Legacy to the Executors created a reſulting "Truſt of the Reſidue of the Per- 
fonal Eſtate for the next of Kin. Ch. Prec. 81. S. C. by the Name of Ld. Briſtol v. Hungertord, —. 
S. C. cited by Ld. C. Parker. Wms's. Rep. 550. in Cale ot Farringroa v. Knightley. 


12. A. gave ſeveral Legacies to all her next of Kin by Name, and par- S. C. cited 


ticular Legacies to B. and C. two diſſenting Minitters, and made them b Lord C. 
0 Parker. 


Executors, but made no expreſs Diſpoſition of the Surplus of her Perſon- Tris * N 
al Eſtate who ſhall take the Surplus The Executors were obliged co WmS. 4 Ne 
diſtribute the Surplus amongſt the next ot Kin, 2 Vern. 361. pl. 325. 350. in 110 
Mich. 1698. Bailey v. Powell. 82 | Wi dt 
arnnorgn 
v. Knightly.— Ch, Prec. 92. S. C. Paſch. wy Says ſhe bequearhed the Legacies to Traſtecs 2 
| $ 
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410 Executors. 
be put out for the Benefit of the next of Kin, and did not 'Truft them with their own Legacies, and 
it appear'd that ſhe had no great Kindneſs for them. Ld. Sommers decreed a Diſtribution, and the 


Executors to pay Coſts for inſiſting on it, 


oO — 


— 


S. C. cited 13. A. makes his Wife Fxecutrix, but lequeathed nothing more to hey 


and adi it- a 8 PU jormer 
OT bs Cham. than was her cwn before as Exccutrix ot her tormer H usband, and whar 


ſel. 2 Msn. Wes otherwiſe her's before her Marriage with A. Per Harcourt K. de- 
Rep. 339. Creed on View of Precedents the Surpluſs to the Wife, there being 
in Caſe of only the ſingle Caſe ot Wurd v. Lane, where the Wite Executrix has 
Artorney bcen excluded the Surplus, the Cate of Darwell v. Bennet, where 


General v. g a 
Hooker, _ two Strangers were Executors with the Wite, not coming up to the 


8. C. ciicd Caſe, 2 Vern 675. pl. 60g. Hill. 1111, * Ball v. Smith. 

by Ld. C. 

N. Bur he ſaid he did not hear any Precedents cited that go further. Wrms's. Rep. 549. Trin. 
1719. in Caſe of Farrington v. Knightley—— But Ibid. pag. 551. His Lordſhip ſaid, that as to 
what had been ſaid heretofore that there was bur a ſtngle Precedent of this Kind, he had now ſeen ſe. 
veral of thoſe Decrees, and that they made no Difference where a Wife, and where a more remote 
Relation had the Executorſhip ; for that ſtill in all thoſe Caſes, if there was no expreſs Diſpoſition of 
the Surplus, the Executor whoever he was, had been looked upon as a Truſtee, with reſpe& to ſuch 
Surplus tor the next of Kin; and that having ſpoken with Mr. Vernon in his Life-time, he told 
him that there had been ſo n any Decrees upon the Point, and it had been ſo fully eſtabliſhed, that 
he thought it not worth While to take Notice of any later Decrees, N = a Principle as 
much fixed as that Fee-ſimple Land ſhould deſcend to the Heir, ——L4. C. Parker, Wms's. Rep, 
552. Trin. 1719, cites this Caſe of Ball v. Smith thus, (viz.) A. deviſed ſome Plate to his Wife which 
the had as Exccutrix to her forme” Husband, and two otherpieces cf Plate in Lieu of, and Recompence 
tor ſome other Plate, which likewiſe had belonged to his ſaid Wife as Executrix of her former 
Hus band, but which A. had diſpoſed of and made no Deviſe of the Surplus. Decreed that this ſhould 
not bar her of the Surplus, becauſe the Deviſe of the Plate which ſhe before was intitled to as Exe. 
cutrix of her former Husband was void, the ſecond Husband having no Power to diſpoſe of that by 
his Will, though he might do it by Act execnted in his Life-time ; and as to the other Plate in Lieu 
ard Recompence of the other Plate diſpoſed of in his Life-time out of what belonged to her as Exe- 
cutrix, it muſt be realonable to conſtrue this as a Reſtitution rathet than a Gift. 


14. After ſeveral Deviſes of Lands to ſeveral Perſons, and 50 J. given 


to the Heir at Law to buy Mourning, and other Legacies ro others, the 


Teſtator gives 5 J. a. piece to B. C. and D. to buy MAcurning, and all the 
reſt Sc. 4 my Manors Sc. Gcods Chattles Gc. and all other my Real and 
Perſonal Eftate whatſoever, I give to B. C. and D. whom I nominate and 
appoint Executors of this my Will, equally to be divided between them, to 
hold to them, and their Aſſigns for ever. Decreed that the Surplus being 
expreſly given here can be no reſulting Truſt tor the Heir, and the 
Heir having a Legacy given him, and not the Surplus, turns the Ar- 
gument ſtrong 1 bim. Afﬀirmed in the Houſe of Lords. Ch. 

Prec. 94. pl. 83. Paſch. 1699. Dormer v. Berty. 
15. The Teitator made one Exccutor who was no Relation to him but a 
meer Stranger, and gave him gol. for his Care in the Execution of his 
Will ; The Plaintiff being next of Kin exhibited a Bill tor the Reſidu- 
um ot the Eſtate, and no Counſel appearing on the orher Side, he had 
a Decree niſi Cauſa; For per Turton J. with whom the Bar agreed, 
the Executor in ſuch Caſe thall not have the Reſiduum aſter Debts and 
Legacies paid, but the next of Kin to the Teſtator; and fo it was ſaid 
it had been decreed in the like Caſe between Corvall and Cordall ; 
it is true, if the Executor had been nearly related to the Teſtator it might 
have been otherwiſe, but even in ſuch Caſe, if tere are other Relations 
in equal Degree with him, and are por and indigent, Equity in ſuch 
doubtful Cates, will give the Reſidue amongſt them. 3 Salk. 82. pl. 1. 

Mathe ws v. Courthope. 

S. C. cited by 16. A. having a Wife, but no Child, and tuo Brothers, by Will gave 
Ld. C. Far- to his Nephew and Neices one Motety, and the other Moiety of 4 
* youre Banker's Debt to his Wife, and made her ſole Executrix Per Cur. the Wile 
S Far. by a Deviſe of the Moiety of the Debt was excluded trom the Surplus 
rington v. Ot the Perſonal Eſtate as Executrix though there was no Child, and 
Knighiley, though 
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though Legacies to the Brothers (one of which was Heir at Law) were 

given out of the Land, which had nor been necelliry nuleſs A. intended 

the Surplus ot the Perſonal Eſtate for his Wie that otherwiſe had been 

33 to pay thoſe Legacies, 2 Vern, 425. Paſch. 1901. Randall e. 
ey. 

17. The Wife was made Fxecutrix, and the Husband living 20 Mars Ch Prec. 
after the Will acquired an Eflate. Surplus decreed to be dittributed, 183 S- C. 
2 Vern 671. in Caſe of Ball v. Smith cites it as the Caſe of Ward v. ory; 
Lane, decreed 10 Jan, 13 W. z. * Renal 


es g 3 that ihe 
Will was made in 1673. and the Courſe of diſtributing the Surplus not introduced till long after 


* C. cited by Ld. C. Parker, Wmsy's. Rep. 550. as decreed by Ld, Keeper Wright. El, 13 
Is | 


18. A. by Will gave his Library of Bocks ro F. S. except Ten, ſuch 
es M. his Wife foculd chuſe, and made AH. Exwuutris, Ld. Wright 
thought this was no Deviſe ot the Books to her, but only an Exception 
ot Ten our of the Deviſe to J. S. and tne the Executrix was the pro- 

r Perſon to chuſe which ſhould be excepred, and it could not be in- 
tended to bar his Wife by fo inconſideralle a Legacy. Ch. Prec. 231. pl. 

192. Trin. 1502, Griffith v. Rogers. 

19. A. deviſed to B. and C. his Mife's Children (as he called them, 
not owning them to be his) 10 f. a- peice and no more, and gave the Child- 
ren which he owned conſiderable Legacies, and deviſed Legacies to his Hx- 
ecutors, but aid not mention them to be for their Care and Pains, or an y 
Thing to the Purpoſe. Decreed that the Executors ſhould not have 
the Surplus, but that it ſhould be diſtributed among all the Children. 

Chan. Prec. 169. pl. 140. Trin. 1701. Vachell v. Jefiries. 

20. A. made his Wife Executrix during her Widowhood, and if ſhe 
die or marry then His Son to be Executor, and deviſed ſome Curic/tties as 
Heir-looms to his Son, and the Uſe of the Houſhold Goods to the Wife aur- 
ing her Widowhood, Ld. Wright thought the Wile ſhould have the 
Surplus ſhe having but a limited Executorſbip, and the Heir to have ir 
afterwards when his Executorſhip ſhould rake Place. Chan. Prec. 263. 
pl. 213. Mich. 1706. Hoskins v. Hoskins. | 

21. If a Man be declared Executor, this, of it ſelf gives him an In- 
tereſt in the perſonal Eſtate, and he ſhall have the whole; bur if part 
of that Eſtate be deviſed to him, it will exclude him as to the rett, 
and he ſhall have no more than that ſo deviſed ; per Lord Chancellor 
Cowper, in Canc. Paſch 6 Ann. 

22, A. made B. his Wile Executrix, and deviſed to her the Uſe of his Decrecd a 
Table Plate for Life, and atter to C. his Grandſon. Per Cowper C. this P'iltrivuri- 
is a ſtrong Implication that B. ſhould not have the whole, and the ra- OE ne 
ther the ſtronger becauſe more Minute and Reftrictive ; It the Will have her Pa. 
had been, I give Plate to C. except the Uſe of it to D. then it would rapharnalia 
have been within the Reaſon of the Caſe where Books were given to —_—_ ma 
J. S. except ſix to Wife, which Caſe was rightly adjudged, bur this Thie Ibid 
Caſe differs. 2 Vern. 648. pl. 578. Hill. 1709. Lady Sranvill v. 650. Wm." 


Dutcheſs ot. Beautord. Rep. 5 
. 
verſed in Dom. Proc. and the Suplus decreed to the Dutcheſs as Executrix. 2 Vern. 647. Wms's Rep 
114. Hill. 1509. S. C decreed, and that Decree was reverſcd accordingly.— 9 Mod. 10 S. C. cited. 
S. C. & P. cited by Ld, C Parker, but that it was reverſed in the Houſe of Lords; the Rea- 
| ſon whereof he ſaid might be becauſe this was rot properly a Deviſe to the Durche's of the Uſe of 
the Plate, but rather an Exception or Reſervation to the Dutcheſs, (viz ) a Deviſe of the Plate to the 
Grandſon, referving the Uſe thereot to the Dutcheſs tor her Lite, Wrms's Rep. 552. Trin. 179. 


in Caſe of Farrington v. Knightley. 


23. One deviſed bis real Eſtate to be ſold for the Payment of his Debts, 8 cited 
and the Surplus, if any, to be deemed perſona! Eſtale, and ts 29 to his Exe 500? 


Rep. 
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Trin 1734 eciters, to whom he gave 201. apiece, Decreed the Surplus a Truſt for 


8 the Heirs at Law, and affirmed in Parliament. 2 Vern. 645, Hill. 


thought this 1709. pl. 573. Briftol {Counteſs of) v. Hungerford. 


ſt e 0 
Determination, and to go much too far. Ibid. in a Note ot the Reporter ſays, this may well be 


thought a ſtrange Determination, and the rather, for that Mr. Vernon ſays it was affirmed in Parlia. 
ment. The (abe is differently reported in Chan. Prec. $1, where it is ſaid the Surplus was decreed 
a Pruſt in the Executors, ſubject to Diftribtirion; And this is warranted by the Repiſter's Book. 
The Decree 1 to bare Date zd of July, 1699, and to have been made by Sir fon Trevor 
(then) Maſter of the Rolls The Words whereof are as follow; “ And as to the Surplus of the faid 
« Eſtate, after the Debts and Legacies paid, his Honour having been attended with the Will, and 
« having conſidered thereof, declared that the ſaid Teſtator having by his ſaid WII given to each of 
« his Executors 100 l. a Piece, there is a reſulting Truſt in them for the Repreſentatives of the ſaid 
« Teſtator ; and tha: the Defendants Mrs. Reppingtoa and Mrs. Meredith, who were Co-heirs and 
« ard Repreſentatives ot the ſaid Teſtator Sir William Baſſet were intitled thereto; and dork 
« therefore order and decree, That the Reſidue and Surplus of Sir William Baſfſet's Eſtate, his 
« Debts and Legacics being paid as aforeſaid, be equally diſtributed between them“ It further 
appears by a fabtequent Order of the 18th of November, 1908. in the abovemention'd Cauſe, that 
this Part of the Decree was affirmed in Parliament, for it recites, that the Decree of the 3d of July 
had been ſigned and inrolled, and that the Judgment-Creditors appealed to the Lords in Parliament, 
who on the z6th of February, 1703, adjudged that the Decree, ſo far as had been executed, ſhould 
not be ſer aſide or opened; But that as to the Money remaining undivided, purfuant to the Decree, 
the Appellents were to be let into a Satisfaction of their Debts according to the Priority of their ſe- 
veral Securities. After which the Order proceeds to give ſome Directions in Regard to ths Creditors. 
It is obvious to petcelve tlie ſame Perſons being Heirs and likewiſe next of Kin; (though they took 
only in the latter Capacity) occaſioned this Miſtake in Mr. Vernon's Report of the Cale. 


Gilb. Equ. 24. A. made his Wife Executrix, and deviſed to het a Term for 
Rep 74 . Years for her Life, and a contingent Intereſt as to the Reſidue of the 
S. C. in toti- 3 : 

r which Contingency never happened; yet ſhe ſhall have the 
dis Surplus ot the reſt of the perſonal Eſtate; Per Lord Harcourt, Ch. Prec. 
Equ Abr. 316. Mich. 1911. Jones v. Weſtcomb. 


235. pl. 10 . | 
MY Te accordingly, —— S. C cited by Ld. C. Parker. Was's Rep. 552. and held that this 


might be ſo within the Reaſon of the Dutcheſs of Beautora's Caſe, for it being an Exception or Reſer- 


vation of the Term to the Executrix for her Life, it was not properly a Deviſe to her, and conſe- 


quently no Bar, 


S. C cited, 25, A. made B. and C. his Executors, and gave Legacies to B. but not 

bes”. Rep. zo C. Per Ld. Harcourt, This ſhall not intitle C. to the whole Sur- 

_ — plus exclutive of B. but though (this Suit being between B and C.) 

Gilb. Equ. he decreed, yer he made a Doubt if theſe Legacies to one Executor 

Rep. 79.S.C. would not exclude both and let in the next of Kia, Ch. Prec. 323. pl. 
246. Hill. 1911. Coleſworth v. Brangwin. 

26. A, bequeathed 100 J. apiece to his next of Kin, and alfo to J. S. 
his Executor 100 /, but makes no 1 8 ot the Surplus; The Queſ- 
tion was, If J. S. or the next of Rin, ſhould have the Surplus? The 
Caſes cited were the Durcheſs of Beautord's, Smith v. Ball, Wicket 
v. Jones, Littlebury v. Buckley, which was firſt heard in the Mayor's 
Court, and the Surplus there decreed to the next of Kin; and on Ap- 
peal to the Houſe of Peers, the Executors were admitted to read Witneſ- 
ſes to prove that the Teſtator intended them the Surplus, and on that 
Foot the Lords reverſed the Decree, 2 Vern. 673. pl. 601. Mich, 
1711. Wingheld v. Alkinſon. 

2 Vern. 27. Teſtator deviſed ſeveral Legacies to ſeveral Perſons, and gives a 
2 pr 645. Legacy to one of the Executors by bis Chriſtian and Sirname, and his 
C. He that Clothes to be e of by his Executors, and then adds, As to the 


_ — 500 1. I am intitled to in the South Sea Company, and the reſt of my 


krhat the Teſ. perſonal Eſtate, I will that the ſame ſhall be fold tor Payment of my 
tator gave no Debts and Legacies, and I make John and Thomas Serle my Executors, 
reicular and dies; the Teſtator had deviſed 90 l. for Mourning to the Children 
ire ctions . An 
a tothe Of Mr. Serle of whom the Executors were two, and intitled to their 
Proportion. 


282 rn N * 123 4 
1 \ „ 1 ds * 0 . 
I . 8 "A 1 
1 Y 


a. a> hee _— 
"ASC 3 * 
— = you * 5 Y) 4 * 


: — U 
— — — 


——— 


Executors. 


Proportion. Lord Chancellor decreed the Reliduum to the Execucors, Surplus but 
Abr. Eq. Caſe 246. Hill. 1716. Batchelor v. Serle. ſaid the 

| : : Plaintiffs 
(who where the next of Kin) ſhould have no more, and he would give no more away Ld. Chancel- 
lor held that the Evidence of the Drawer falls in with the Tenor of the Wil, and takes away the 
Preſumption that he did not intend the Surplus for his Executors, and that the breſumption that the 
Teſtator did not intend them all and ſome may be ouſted by Proof of his Inter tion that the Execu- 
tor ſhould have the Surplus, or that the next of Kin ſhould not have ir, and the Writer proves, that 
the eee, 7 * 4: diſter 9922 mould have no more, and ſhould not have the 
Surplus lb. Equ. Rep. 125. S. C. decreed accoriingly. Equ Abr. 5 
C. decreed accordingly. : adhd r 


28. Sir W. B deviſed his perſonal Eſtate to pay his Debts and Legacies, Fqu. Abr. 
and gave 100 J. apiece to bis Executors, and ic was agreed that the Sur- 234. „l. 7. 
plus ſhould go to the Repreſentatives of the next of Kin. Chan. Prec. Hill * 
567. in pl. 346. Trin. 1721. cited by Lord Chancellor as the Cale — 
oft Briſtol v. Hungertord. 

29. A. made B. and C. Executors, and gave them ſpecifick Legacies, 

and deſiring his Executors to be kind to F S. an old Servant and to give 
him ſome ſmall Pieces of Furniture then in the Houſe it he delired it; 
Decreed that the Executors ſhall have the Relidue of the perſonal E- 
ſtate tree from Diltribution, it appearing to be the Intent ot the Teſta- 
tor by the Words atoreſaid. 9 Mod. 11. Trin. 1722. at the Rolls. 
Heron v. Newton, 

30. An Executor hath certainly the whole and entire Right to the 
Teſtator's perſonal Eſtate both in Law and Equity, unleis upon the 
Face of the Will it appears by ſome Indication chat the Teſtator in- 
tended to the contrary, as by giving him a ſpeciſick Legacy; tor by ſuch 
a Deviſe it appears, that he intended him no more; and this was laid 
down as a Rule, when the Lord Jettries was Chancellor, and with 
good Reaſon, and hath been a ſtanding Rule in the Court ever liace 
(wich ſome little Variations and Exceptions from che Circumitances of 
Caſes) to exclude the Executors. 9 Mod. 28. Trin. 9 Gco. in Cauc. 
Hutchiſon v. Vincent. 

31. Teſtator gave Legacies to ſeveral Perſons, and deviſed to his next In this Cate 
* Kin (his Siſter) 100 J. 4 Tear for Life out of his Bank Stock, and the Ld. C King 

efidue of his Bank Stock to his Executor (a Stranger and no Kelation) _ — Jeep 
and gave to his Executor the Furniture of his Houſe and a certain Sum of an Act ot 
Money to his Sifter the next of Kin. Lord Chancellor King held that Parliament 
if the cxpreſs Legacy to the Executor be allowed to exclude him of the * made to 
Surplus, by the ſame Reaſon the expreſs Legacy to the Siſter will bar r 
her like ile : and then here being Excluſion againſf Excluſion, the Law Certaiaty; 
muſt take Plate, and the Executor have the Surplus as Executor. 2 for it it 
Wms's Rep. 338. Hill. 1725. Attorney Gea. v. Hooker, aud Sumner Were once 
v. Hooker. Was m_ 


would b 
well enough. Ibid. 349.—— The Reporter there ſays that Mr. Lutwich ſaid that this — ſhake 


many Precedents. 


32. In the Caſe of a Will though an expreſs Legacy be given to the When an 
Executor, yet it a Legacy is alſo given to the next of Kin, this is equally ene 
2 Bar to the next ot Kin, as to the Executor; and therefore it the Sur- 58 
plus be not diſpoſed of by the Will, the Fxecutors ſhall have it. Qu. 2 cy for his 
W ms's Rep. 338. pl. 97. Hill. 1725. Somner v. Hooker. Care and 


Pains, 
though the next of Kin has alſo an expreſs Legacy; the Su- plus ſhall go according the Statute of 
Diſtribution, eſpecially it the Surplus was intended to be diſpoſed of, 3 Wms's Rep. 43. Tria. 
1730. Davers & al. v. Dewes & al”. 
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414 FE xccutors. 


(P. b.) Executor Truſtee, His Power and 
Intereſt. 


5 N Executor though a bare Truſtce, and though there be a 
Reſiduary Legaree, is intitled to ſue for the perſonal Eſtate in 
Equity as well as Law, unleſs the Ceſtuy Tru Will oppoſe it. 3 W ms's 
Rep. 34. Hill. Vac. 1929. Jones v. Goodchild. 
2. Truſtee cannot change the Natwe of the Eftate by turning Money 
into Land, or a Leaſe tor Years into a Freehold & e converſo. 3 W ms's 
Rep. 100. Hill. vac. 1730. Witter v. Witter. 


(Q b.) Infant Executor. What he may do; and in 
what Caſes he is bound. 


Ibid, ſays 1. Rover and Converſion of Goods by the Executors of R. againſt 
that Plow- Husband and Wife, of the Goods ot the Teſtator, which 
den was came to the Hands of the Wife dum ſola tuir. The Detendant pleaded 


88 a Releaſe ot the Plaintiff after the Death of the Teſtator, and after 
gam the the Trover and Converſion the Plaintiff ſaid he was then within Age; 


Judgment ; It was adjudged, that becauſe there was no Conſideration alledged for the 
* 5 Releaſe, it ſhould not bind the Infant Executor, becauſe he would 
2 9. chat thereby charge himſelt in a Devaſtavit Mod. 146. pl. 239. Hill. 21. 


to him, 


he had con- Eliz. B R. Ruſſel's Cale. 3 

ferr'd with 

all the Juſtices of England, and they had agreed to give Judgment for the Infant; becauſe the Re., 
leaſe being without e, the Infant would charge himſelf in a Devaſtavit. — 5 Rep. 2) 
a. S. C. reſolved accotdingly And. 177. pl 212. S. C. reſolved accordingly in the Exchequer 
Chamber. Ibid. is a Note that Paſch. 30 Eliz. this Judgment was reverſed in Error in Cam. 


Scacc. for other Matter in the Pleading, but not upon the Matter in Law. 


4 Le. 210, 2. Note, It was agreed by the Juſtices in this Cafe, That where an 
pl 8 10 _ Infant Executor /o/d the Goods of his Teſtator at 4% than they were 
idem Worth; and afterwards brought an Action of Detinue againſt the Ven- 
Verbis, only dee upon it in Retardatione executionis Teſtamenti ; That this Sale of 
it is ſaid the Iufant Executor was good; and ſhould bind him notwithſtanding 
(aquiget) his Nonage. 3 Le. 143. pl. 192. Mich. 28 Eliz, B. K. Manning's 


of 
(a reed.) Cale. 


Gibb, 1. 
Arg. cites S. C. 


a. A. made his Wife his Executrix and died, the Wife proved the 
Will and adminiſtred, and made |. S. her Son, ot the Age ot 13 Years, 
her Executor, and the Detendant Overſeer and died; the Intanr proved 
the Will; the Detendant with the Conſent of the Infant ſold Goods to the 
Value of 140 l. to the Uſe ot the Infant; it was the Opinion of the 
Juſtices that this was no Adminiſtration, but a good Sale by the Exc- 


cutor; for an Infant Executor is to pay Debts, and then he m_ fell 
oods 


— — 


— — 


—— ——— — 1 
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Goods to pay them, and therefore the Sale of another by his Conſent, 
where it is not to his Prejudice, is no Adiminiſttation but good. Cro. 
E. 254. pl. 25. Mich. 33 & 34 Elz. E. R. Clerk v. Hopkins. 

4. What an Inſant does according to the Office ai Duty of an Exe- 


cutor ſhall bind; As to diſcharge the Debtor tor ſo much as he receives; 


But to do any Thing that may amount to a DLevaſlavit, as R elcate 
without Payment &c, he cannot. 5 Rep. 27. b. Hul 26 Eliz. B. R. 
Ruſſel's Cate. 

5. But an Infant Executor may make a Releaſe upon a true Satisfic- And. 177. 
tion, but not other wiſe. 5 Rep. 27. b. Hill. 26 Elz. B. R. Kutlel's 8 


3 CT. 
Caſe. N an o of 
Rutlel] v. 


Pratt held accordingly. S. C cited Roll Rep. 366. 
good Law. Porh. 130. Mich. 15 Jac. B. K. 


6. Though an Infant at 19 may adminiſter, yet he cannot commit a Gibb 2. 
Devaſtavit till 21. Per Ld, Keeper. Veru. 328. pl. 323. Palch. 1 
168 5. Whitmore v. Weld. H Infant 


relealcs 
* here he 


has no Conſideration he ſhall an{wer for his own Goods, when he comes of Ape for the walliry of 


the Eſtate, and ſuch Rcleaſe ſhall be Aſſets. Godb, 30. pl 39. 27 Eliz, C B. Kittley's Cate. 


7. Debt upon an Obligation made to the Teſtator, the Defendant 
leaded a Releaſe made by one of the Plainciffs ; the Plaintiff replies, 
F har this Releaſe was made without any Conlideration, and he who 
releaſed was within Age at the Time ot the Relezſe made. Ic was 
thereupon demurred ; and adjudged tor the Plaintiſf chat it was à void 
Releaſe, being by an Infant without Confederation. Cro. E. 671. pl. 27. 
Paſch. 41 Eliz. Knot v. Barlow. 

8. It was reſolved by all the Judges, that a Releaſe of a Debt, or a 
Duty by an Infant Executor after the Probate ot the Will, without re 
ceiving the intire Debt is void, becauſe it ſhould be a Devaſtavit, and 
charge the Infant ot his proper Goods, and alſo ir ſhould be a Wrong 
which the Intant cannot do by his Releaſe, becauſe it is an Act not pur- 
ſuant to the Office of an Executor who is to do his Office truly, dili- 
gently and faithfully. But upon Payment of all the Money to an Infant 
Executor, he may make a Releaſe and it is good. Cro. C. 499. pl. 15. 
Mich. 13 Car. B. K. Kniveton v. Latham. 

9. If an Infant Executor aſſents to a Legacy it is not good unleſs there 
are other Aſſets for Debts, and ſo may work a Wrong to the Credi- 
tors; Per Ld. Keeper Finch. Chan Cafes 257. Hill. 26 & 27 Car. 2. 
in Caſe of Chamberlain v. Chamberlain, 

13. Though an Infant a? 19 may adminiſter, yet he cannot commit a 
Devaftavit until 21. Per Ld. Keeper. Vern, 328. Paſch. 1685. Anon. 


(R. b) Reſuſal. What is. And How. And the 
Effect thereof. 


I. R ESPASS by Adminiſtrators of Gods carried away, the De- 
fendant ſaid that the Teſtator was poſſeſſed as of his proper Hos, 

and made F. F. his Kxecutor and died, and after the Goods came 1119 the 
Hands of the Plaintiff, and the Defendant by Command of the Exicator 

gook the Goods, and after the Hxecutor reſnſed d efere the Ordinary who © 17 
b | | mile 


8. C. cited per Cur. and agrecd for 
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mitted the Adminiſt ration to the Plaintiſt, Judgment; and per Laicon 
Priſot and Moyle it is a good Plea, and the Colour is good, for the De. 
tendant Cos Poſſeſſion in the Plaintiff, and the Power of the Ad. 
miniſtrator by the committing ot the Adminiſtration ſhall have Rela. 
tion to the Death of the Inteſtate, and theretore this is Matter in Law 
at the leaſt, whether the Juſtification be now good or not, and when 
Matter in Law is, there needs no Colour; For it is Matter in Law when 
the Adminiſtration is ſo committed, whether the Adminiſtrator ſhall 
have Treſpaſs ot the 'Taking before the commirting ot the Adminiſtra. 
tion or not, and by them the Plea is good; For when the Defendant 
had good Cauſe to juſtify at the Time &c. it ſhall not be loſt by the 
Retuſal of the Executor after, who is a third Perſon. Br. Treſpaſs, 
pl. 222. cites 36 H. 6. 7. | 

2. The Ordinary himſelf who is made Executor may refuſe before his own 
Ccmmiſſary. Br. Ordinary, pl. 13. cites 9 E. 4. 33. 

3. Where a Man makes a Teſtament and Executors, and they refuſe 
yet the Legacies ſkall be paid; For no Default is in the Teſtator, and 
the Teſtament thall be annexed to the Letters of Adminiſtration ; Quod 
nota Diverſity Br. Teſtament, pl. 20. cites 37 H. 8. 

Jerk. 176. 4. A. and B. Executors, A. prov'd the Will, and B. refuſed before the 
* 5 q Ordinary, who thereupon granted the Adminiſtration to A. wh3 made his 
del C— Executor and died; and that Executor alone, withour joining B. brought 
Went. Off. Debt againſt a Debtor of the firſt Teſtator, and ic ſeem'd ro Brooke 
Ex, 41. cites Ch, |, that the Action was well brought; tor though B. might admi- 
1 niſter at any Time during the Lite of his Companion, notwithſtanding 
Ch J. bur ſuch Retulal, yer alter his Death his Election is gone; For now in 
lays, Quod Law the firſt Teſtator is dead Inteſtate. Bur that in 21 E. 4. 23. the 
non eſt Lex, Opinion ot the Court was, that the Action was not maintainable b 
— — 160. the Ex ecutots ct the Executors &c. Ideo Quere bene. D. 160. b. pl. 
cites 0 Rep, 42. Paſch. 4 & 5 P. & M. Anon. 


37 Hen!- 
Joe's Caſe that the Survivor may have Action.— If H. makes his Will and ſeveral Executors, and one of 
them refuſes but the Reſt adminiſter, that makes his Refuſal void, and the refuſing Executormay not- 
withſtanding releaſe any Debt; cites 5 Rep. 28. a. [Middleton's Caſe. ] And in Actions brought by them 
the refuſing Executor mult be named, cites 9 Rep. 94. And if the refuſing Executor ſurvives, he may 
take the Execntorſhip upon him. The Cale indeed in Dy. 160 is contrary, and holds that the re. 
fuſing Executor muſt come in and act during the Lite of the acting Executor; but the 21 E. 4. 23, 
is cont ary to Dyer, and according to the preceding Poſition. And in Hardr. 111. Pawlet v. Freke 
it is reſolv'd that where the refuſing Executor ſurv:ves, Ad miniftration committed during his Life is 
void; Per Holt Ch. J. 1 Salk 307. Hill. 1 Ann. B. R. in delivering his Opinion in the Caſe of 
Wankford v. Wankford. 

But when the ſurviving Executor is dead Inteſtate, Adminiſtration both of the ſurviving Executor 
who died Inteſtate, and of the Goods of the former Teſtator not being adminiſtred may be granted 
God. Orph. Leg. 88. 


5. If Debtee named Executor ſue the Ordinary for the Debt, this 
aniounts to a Retuſal of the Executorſhip. Went. Off. Ex. Marg. 37. 
cites Mich. 28 & 29 Eliz. C. B. Brooker v. Carter, and 9 E. 4. 35. 
and Pl. C. 194. 2. 
6. It Executor neglects Probate for a Tear this is a Refuſal irrevocable 
in the Civil Law, and adjudged accordingly, Mo. 273. pl. 426. 
Hill. 31 Eliz. Bewacorne v. Carter. 
Went, Of, 7. Executor retuling /oſes bis Legacy. Ow. 44 31 Eliz. Catlin's 


Ex. 37. Cale. 
Cites S. C. 


Mo. 594. pl. 8. If Executor refuſes to be Executor, it ſhall not hinder him to take 


806. S. C. by a Deviſe as to an Inheritance deviſed to him. Poph 8. Mich. 34 & 
beld accord- 35 Eliz. C. B. Gibbons v. Maltyard and Martin. | 

ingly. 9. If a Man /ibels in the Ecclefiaſtical Court againſt an Adminiſtrator 

after Refuſal of the Exccurorſhin for a Legaey, and he can prove the * 

y 
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by which the Legacy was given bu? by one Nin, and theretore they 
ill nt allow it, yet no Prohibition lies; tor by our Law there is not 
any Teſtament where there is not any Executor, and theretore if the 
will give him Relief they may give it in what Manner they pleaſe. 
2 Roll Prohibition (Q) cites Hill. 37 Eliz. B. R. per Cur. 
10. Debt upon Obligation of 1001. againſt two Fxecutors AH. and B. 
A. as outlawed, B. pleaded that A. was made Executor and ſolely 
roved the Will and adminiſt red, and he as Servant to A. took divers of the 
Teftator's Goods by his Delivery, and by his Appointment ſold them, 40, 
que hoc that he adminiſtred in other Manner, It was adjudged to be no 
Plea becauſe he doth not ſay he reſuſed before the Ordinary, nor con- 
teſſes any Adminiſtration, and fo no Anſwer to the Plaintiff ; And 
2 tor the Plaintitt, Cro. E. 858. pl. 27. Mich. 43 & 44 E- 
z. C. B. Godfrey v. Woodward, 
11. Refuſal cannot be verbally, but mult be by ſome AF entered in Bacon TA. 
the Spiritual Court, and theretore mult be before tome Spiritual Judge, N Clin 


and not before Neighbours in the Country, Went, Off. Ex. 37. ; 2 38 


f of the Rolls 
being named Executors, they wrote a Letter to the Ordinary that they could not attend the Execu- 


rorſhip, and wiſhed him to grant Adminiſtration, who did fo and recorded their Refuſal, and held 
ood, Went, Off Ex. 37. cues it as Sir Ralph Rowlet's Caſe. Ow. 44. 31 Elu. Sir Ko- 
[Jo Rowley's Caſe. By the Civil Law a Renouncing may be as well by Matter in Fact as by 


a judicial Act, and they may refuſe by Parol ; Declared ſo by Dr. Ford to the Juſtices. Cro. E. 92. 
pl. 21. Hill, 30 Eliz. C. B. in Caſe ot Broker v. Charter. 
) 


12. If Executor adminiſters and after refuſes, and the Ordinary not 
knowing of the Adminiſtration accepts the Refuſal and grants Adminiſtra- 
tion, it was thought that the Ordinary might revoke the Adminifiration 
upon its appearing to him that Executor had adminiſtred, and might 
intorce the Executor to proceed to prove the Will. Went. Off. Ex 39. 
13. If upon Proceſs againſt the Executor to come in and prove the 
Will and - does not come in, he may be excommunicated ; Bur it 
he comes in and will not prove the Will, the Ordinary upon ſuch Re- 
tuſal may commit Adminiſtration. Went. Off. Ex. 37. 
14. An Executor commanded one to take the Goods, and after the Exe- Went. Off. 
cutor refuſed before the Ordinary who granted Adminittration, and the Ex. 3$ cites 
Adminiſtrator ſued the Perſon that took the Goods, who juſtified by u 56 H. 


the Executor's Command, and it was held good. Vent. 304. Hill. 4 8. 
28 & 29 Car. 2. B. R.cites 36 H. 8. 6. that Ferber 
Quod fie ri 


non debuit Factum valet, and that it might be that the Ordinary did not know of the Exccutor's in- 
termeddling at the Time when he admitted his Refuſal, 


15. It was held per Curiam, that if a Term for Years of Lands be 
deviſed to Executors in Truſt for Payment of Debts, it all all the Execu- 
tors renounce &c. and will net convey over to others, to the End that they 
may execute the Truſt, that the Truſt and Term for Years are both 
loſt; Ex relatione Magiſtri Shelley. Ld. Raym. Rep. 740. Mich. 
8W.3. B. R. Anon. 

16. Teſtator as an Encouragement to his Executors (who were four) 2 Vern. 537 
to accept of ahe Truſt and Executorſhip, gave to each 1001. and 121. pi. 646 S. C. 
a- piece for Mourning, and to each of them a Ring, and 19 1. for their wala 5 
Trouble. Ld. Chancellor ſaid, that the retuling Executors thould have ,.,, — * 
their Rings and Mourning which were intended them immediately, Chan. Prec. 
but not the 100 l. or 10 l. Annuity, and chat renouncing Executor's 45, pl. 29t. 
Share ſhould not go over to the other Executors, but ſink for the Benefit 1 = 2 
ot the Eſtate. Wms's Rep. 333. Hill. 1716. Humberſton v. Hum- not appr. 
berſton. — Gilb. 

Equ. Rep. 
128 S.C, in totidem Vervis with Chan. nec. 
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Sel. Caſes 17. One deviſes that his Exccutors ſhould ſell his Land, and leaves two 
2 1 Executors, one whereot dies, and the other renounces, and Adminiſtra- 
Time 15 tion is granted to A. who brings a Bill againſt the Heir to compel a 
S C it was Sale ; It was objected that the renouncing Executor, in whom che 
held, that Power of Sale collateral to the Executorſhip is veſted, ought not to 
the Eſtale he made a Party. But the Objection was over-ruled. The Reporter 
deſcends to 5 ; 27 

the Heirat adds a Quære. 2 Mms's Rep. 308. Mich. 1725. Vates v. Compton. 
Law, and 


he 15 only a Truſtee to the Uſe of the Will ſince the Executors renounce, ſo no Occaſion to be Par- 
tics. 
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(S. b) Reſuſal. At what Time it may be. 


I. EBT againſt Executor, who ſaid that the Adminiflration cas 
committed to him by the Ordinary, and ſhewed in certain G by 
which he adminiftred, but not as Executor ; Fudgment of the Writ ; The 
* Plaintiff ſaid, that before Sequeftration of the Biſhop, and before the Admis- 
nitration commited, the Deſendant proved the Teſtament before N. Z. and 
adminifired as Executor of the Goods of the Deceaſed, ab/que hoc that 
the Deceaſed die Iuteſtate, and did not ſhew what Goods he adminiſtred, 
nor in what Place, and 1o it ſeems that he who adminiſters as Executor 
cannot relinquiſh it and take the Adminiſtration ; Contra it ſeems to 
be of him who adminiſters de ſon tort demeſne, as in 21H. 6. 8. Br. 
Executor, pl. 107. cites 1 E. 4. 2. 
Went. Off. 2. It the Executors adminiſter they cannot refuſe after ; Quod Nota. 
Ex. 38. S. P. Br. Executors, pl. go. cites 9 E. a 
3. And it is ſaid there, that Mich. 19 H. 6. Debt againſt an Exe- 
cutor, who ſaid that the Adminiſtration was committed to them before the 
Writ purchaſed, and ſo are Adminiftrators ; Fudgment of the Writ ; And 
the Plainiff ſaid, that after the Death of the Teſtator, and before the 
Adminiſtration committed, the Defendant admiaiſtred &c. and upon this 
they were at Iſſue, and therefore it ſeems that he cannot refuſe alter. 
Ibid. 
4. Tuo Executcrs were jointly made in a Will; One of them releaſes 
a Delt due to the Teſtator, and after. before the Ordinary refuſes to ad- 
miniſter ; And it was agreed by all the Juſtices that the Releaſe was 
Adminiſtration, and tor that he has made his Election, and then the 
Refuſal comes too late, and ſo is void. 2 Brownl. 58. Hill. 8 ac. 
C. B. Wickenden v. Thomas. | 
5. A Mandamaus was prayed to the Eccleſiaſtical Court to grant the 
Probate of the Will under Seal &c. The Caſe was, the Executor 
named in the Will had taken the uſual Oath, and then retuſed, (bur 
after a Caveat entred) and another endeavoured to obtain Letters of 
Adminiſtration, The Executor came atterwards to deſire the Will 
under Probate, and conteſted the granting of Adminiſtration- Which 
was adjudged againſt him, ſuppoſing that he was bound by his Refuſal, 
and alter an Appeal to the Delegates this Jſandamus was prayed and 
granted by che Court, for having taken the Oath he could not be ad- 
mitted to retuſe, and the Ecclefiaſtical Court had no further Authority, 
and the Caveaz did not alter the Caſe, Vent. 336. Paſch, 31 Car. 2. 
Anon. 


(T. b) 
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(T. b) - Refuſal by one Executor where there are more. 


The Effect thereof. 


— 
- 


* 
1. IF he who proves the Teſtament dies, there the other who refuſes 
and ſurvives may have Action. Br. Executors, pl. 119, cites 21 

E. 4. 24. per tot. Cur. 

2. It A. B. and C. are Executors, and A. only refuſes, and B. and 
C proves the Will, yet A. zs ti! Executor and may releaſe Debts, and 
Releaſes may be made to him, and may admmiſter afterwards when he | 
pleaſe. Went. Off, Ex. 41. 1 

3. Several Executors were named in the Will, and one refuſed, and 1 Salk. rt, i 
the other ated, and thoſe that acted died, and Almmiſtration was commit - pl. 15. 19 
ted to F. S. before any Refuſal by the ſurvmwving Executor. The Admin. December p 
ftration was held to be void, becauſe the ſurviving Executor might, not- 3 ! "avg 
withſtanding his former Reluſal, have taken upon him the Executor- v. Ld Pere, 
hip; And afterwards on another Refuſal before the Ordinary by the ſur- S C. held 
viving Executor, Adminiſtration was committed to the Ld. Pette, and was 3 , 
held to be good, and upon that Title he maintained in B. R. an Action ere IR 
of Trover tor a Jewel. 1 Salk. 30), 308. per Holt Ch. J. in deliver- held, that 
ing his Opinion, cites it as belore a Commiſſion ot Delegates in Ser- by the Civil 
jeant's Inn in Ld. Petre's Caſe. Law a Re. 

4. Where there are rwo Executors and one renounces, he is ftill at eee 
Liberty to accept the Executorthip ; Otherwiſe where both renounce, though : F 
in this Matter the common Lawyers ditter trom the Civilians, the lac- 
ter holding that a Renunciation once made, though only by one of 
them, is peremptory. 3 Wms's Rep. 251. Paſch, 1734. Robinſon v. 
Petr. 
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(U. b) Refuſal by one. Pleadings. 


I. EBT again/t Adminiſtrator, and counted that the Adminiftration 

was committed to him by the Biſhop of Sarum at B. in the County 
of N. The Defendant ſaid that the Biſhop bailed the Letters of Anmint- 
ftration to him, and that he ſaid that he would be adviſed by three Days, 
and ſee the Goods of the Inteſtate, and ſo he did, and returned the third 
Day and refuſed to take the Charge, and re-bailed the Letters, ab/que hoc 
that he adminiſtred in any other Form, and no Plea; tor he conteſſes no 
- Adminiſtration ; therefore he ought to ſay that he did not admimniſtcr. Br. 
Adminiſtrator, pl. 31. cites 37 H. 6. 27, 28. 

2. But it is a good Plea that the Adminiſtration was committed to 
the Plaintiff and one F. S. who was not prejent, and that the Defendant 
| ſaid that he would take the Aiminiſtration if the other would agree, and 
after the other diſagreed ; this is a good Plea with a Traverſe ut tupra ; tor 
this was conditionally, tor he cannot traverſe in other Manner if he does 
not confeſs any manner of Adminiſtration, as about Funerals, or that ſlie 
was the Wite ot Inteſtate, and cook her neceflary Apparel co her Body, 
abſque hoc that ſhe adminittred in another Manner, tor there is Adi 
nitration contetled, but not ſuch Adminiſtration as thall charge; quod 
Qaota per Opinionem Cuciz, Ibid. 
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Executors. 


2 Freem. 
Rep. 181. 
pl. 248 S. C. 
and ruled 
that who- 
ever gets 
any ot the 
Teſtator's 
Eſtate into 
his Hands, 
is anſwerable 
for the Le- 
gacies. 


3. Debt againſt Executor who pleaded Refuſal, he was compelled 
to ſherw before whom, who ſaid before his own Commillary ; tor it was 
the Archbiſhop of Canterbury himſelf, and then well. Br. Pleadings, 
pl. 37. cites E. 4. 4. 24. 33. 

4 If there are diverſe Executors of one Will, and one of them refuſes 
to prove the Will, he may plead Ne unques Executor; Per Roll Ch, J. 
at a Trial at Bar. Sti. 343. Mich. 1652. Cheeſman v. Turner. 


. 


(W. b) Executors or Adminiſtrators of Fxecutors or 
Adminiſtrators. What they ſhall have. 


I, HE Teſtator made A. and B. his Executors, and deviſed that 

his Executors ſhould receive the Iſſues and Profits of his Lands 
till his Son and Heir be Twenty one, to pay his Debts and Legacies, and to 
educate his Children, A, died, and ſo did B. during the Minority of 
his Son, having firit made T. S. his Executor. Catline Ch. J. Saun- 
ders Ch. B. and Brown and Dyer held that the Executor of B. the Sur. 
w1vor may diſpoſe of the Iſſues and Profits for the Purpoſes mentioned in the 
Will during the Infancy of his Son; becauſe it was not only a bare Au- 
thority or Confidence, but an Intereſt veſted in the Executor by the De- 
viſe. Dyer 210. a. b. pl. 24. Hill. 4 Eliz. Stile v. Tomſon. 

2. It an Adminiftrator has Fudę ment and dies, his Executors cannot 
have Execution of the ſaid Fudgment ; tor none ſhall have Execution of 
this Judgment, but he who ſhall be ſubject to the Payment of the Debts 
ot the firſt Inteſtate, which the Executors are not; and Judgment ac- 
cordingly. 5 Rep. 9. b. Trin. 34 Eliz. B. R. in Brudenell's Caſe. 

3. Nota, It was ſaid that there is a Difference between an Executor”s 
and an Adminiſtrator's dying inteſtate; that in the firſt Caſe the Admini- 


H rator of the Executor ſhall have the Goods of the firſt Teſtator, eſpecially 


where it was ſaid (the Reſidue after my Debts &c. I give &c.) Sid. 
79. in pl. 3. Trin. 14 Gar, 2. cites Dyer. But that the Adminiſtrator 
of the — ſball not have the Goods of the firſt Inteſtate unad- 
miniſtred. 

4. A. bequeaths a Legacy to J. S. and makes B. and C. bis Execu- 
tors and dies, B. makes C. and D. his Executors and dies; J. S. ſues C. 
and D. for his Legacy. D. demurs, for that the ſurviving Executor 
ot A. was only liable to his Legacies, and D. being Executor to one ot 
A*s Executors who died firſt, and leaving the other Executor ſurviving, 
was not privy nor accountable for A's Eſtate ; this is true in Point ct 
Law; yet inaſmuch as it was charged that D. had gotten the Eſtate «f 
A the Demurrer was over-ruled, the Court declaring that A's Eſtate in 
* hoſe-ever Hands, ought to be liable co his Legacies, and decreed. 
Chan. Caſes. 57. Trin. 15 Car. 2. Nicholſon v. Sherman. 


5. Debt on Bond in C. B. againſt an Adminiſtrator who 4e 
Goods and dies inteſlate leaving Goods to the Value oi 300 l. and Debts 
ot his own to that Value, a &ci. Fa. is brought on the new Statute a- 
gainſt bis Adminiſtrator, and he pleads Pay ment of that 500 l. for 
Lebrs on ſimple Contracts of his Inteſtate, and held good, and Judg- 
ment tor Deſendant, becauſe the Waſting is the Charge, and that is of 
no higher a Nature, and by that Statute he is to be in the ſame Caſe 
with his Inteſtate, and he might have paid his own Debts there with. 
2 Show. 485. pl. 447. Mich. 2. Jac. 2. B. R. Britton v. — 

6. 
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6. It Executor proves the Will, his Executor thall be Executor to As immedi- 
the firſt Teſtator. 1 Salk. 209, Hill. 1 Ann. B. R. in Caſe of Wank- ate Execu- 
tord v. Wankford. | . * 3%, 1 

7. Two Executors died leaving each an Exccutor. fr was firſt decreed Chon a v. 
that they ſhould be anſwerable only reſpectively for the Receipts of Dalton, ; 
their ſeveral Teftators, but upon a Rehearing the Court charged each 
with the whole. Wms's Rep. 82. Arg. cites it as twice heard belore 


Ld, Somers, Widmore v. Bond. 


(X. b.) Actions by Execators of Executors. 
Or againſt them. And Pleadings. 


1. E. 3. 1 of Executors ſhall have Actions of Debts, Ac- 51. chlet 

Stat. S. cap. 5. 1 ,compts, and of Goods carried away of the firſt Teftator's, Purvieu ot 

and Execution of Statutes Merchant and Recognizances made to him, as the this Stature 
rſt Teſtator mig ht have had if he was alive; and Executors of Execntors Ms for the 


all be anſwerable to others for as much as they have recyvered of the Goods — 
of the fir/t Teftator, as the firſi Executors ought to have done, Ls aſs of 
S Car- 


ried away, which Executors could not have by the Common Laws, till given by Statutes and by E- 
Quity, were not extended to Executors of Executors, but the Action of Der Was put into the Sta- 
tute of Neceſſity, for the Law gave it to the Executor of an Executor before, but to take a way the 
Doubt which ſome had of it; and ſo an Executor of an Executor may have all Actions which the 
Common Law gave to the firſt Executors, and ſo might have Actions of Covenant, but if not, they 
may have all Actions which the Common Law gives to the firſt Executor, and ſo may have Actions 
of Covenant, and if not they may have ir by the Equity of the Statute of 25 E. 3. cap. 3. £L C. 
290. a. b. Trin. 7 Eliz. in Caſe of Chapman v. Dalton. - 2 Inſt, 404. S. P. h 


2. Waſte againſt Executor, and becauſe it was brought again/t the 
Defendam as t'xecutor of the Leſſee where he was Kxccutor of the Execu- 
zor of the Lefſee, therefore upon this Exception the Writ was abated, 
quod nota. Br. Waſte, pl. 75. cites 38 E 3. 17. 

3. It Treſpaſs be done to the Geods of Teſt ator in the Hands of the Ex- 
ecutor, if the Executor aſter dies, his Executor ſhall not have Treſpaſs 
for ir, but Moritur cum Perſona. 2 Roll tit. Treſpaſs (O. a) pl. 1. cites 
18 H. 6.22 b. Contra, | 

4. By the Common Law Executors of Executors cannot have Action 
as the firſt Teſtator. Br. Teſtament, pl. 1. cites 19 H. 8. 9. 

5. Note, Where Executor recovers and dies Inteftate, and the Ordi- 
nary commits the Adminifiration of his Goods, and of the firſt Teſtator 
zo F. S. he ſhall have Execution as Adminittrator ot che Teſtator, and 
not as Adminittrator ot the Executor; Per 2 tor now is the 
firſt Teſtator dead inteſtate; Contra per Fitzherbert, tor then he 
ſhall loſe the Ad vantage of the Recovery as Executor, quod nota. Br. 
Adminiſtrator, pl. 1. cites 26 H. 8. 7. 

6. Executor of Executor ſhall be as Executor immediate to the firſt 
Teſtator, ſo that a Deviſe of Te/tator's Goods Ly the firſt Executor is 
void, and the ſecond Executor ſhall take them, even though he aſſented 
to the Legacy. Pl. C. 526. Trin. 19 Eliz. Bramsby v. Grentham. 

J. B. Executor of A. died before Provate and made C. his Executor, and , Ce 208. 
is ſued as Executor of A. tor a Debt due by A. and not 2s Executor of pl. 356. 8. C. 
B. Per 2 J. againit Wray, the Writ is good, Le. 275 pl. 370. Mich, in toridem 
26 Eliz. B. R. Powley v. Sier. Yeidis 

4 8. B. 
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Executors. 


8. B. brovght Debt againſt P. Executor of the Will of E. Execy. 
trix of the Will of A. The Detendant pleaded they had fully admini- 
ſtred the Goods of his Teſtator E. upon which they were at Iſſte 
which was tound tor the Plaintiff; And it was moved in Arreit of 
Judgment that there is not any Iſſue joined, which anſwers to the Acti. 
on, tor the Action is brought againſt the Defendant in the Quality of 
the Executor of an Executor, and the Verdict extends to the Defend- 
ant but as Executor of the ſaid E. tor it is found by it that the De. 
tendant bath fully adminiſtted the Goods of his Teſtatrix, without any 
Enquiry of che Adminiſtration of the Goods of the firſt Teſtator A. in 
which Capacity the Deſendant 1s charged; So as here the Writ charges 
the Defendant in the Quality of an Executor of an Executor and in reſpect 
of the firſt Teſtator, and the Iſſue and the Verdict doth concern the laſt Teſta- 
tor, the Court ſhall give Judgment as upon a Nihil Dicit, in which 
Cate the Execution of the fudgmeut ſhall not fall upon th: Goods of the 1a} 
Teftator according to the Verdi, but ſhall follow the Nature of the Action 
which was brought againſt the Defendant as of an Executor's Execuror, 
Le. 68. pl. 89. Mich. 29 & 30 Eliz. C. B. Barker v. Pi got. 

9. It Executor of Executor brings Debt in the Name of the firſt 
Executot tor a Debt due to the firit Teſtator, the Writ ſhall abate, 
Le. 155. pl. 216. Trin. 32 Eliz. C. B. Ivory v. Fry. 

10. An Executor of an Executor order'd to account upon Oath, and 
to be examined upon Interrogatories 70 diſcover the Eſtate. Toth. 150, 
151. cites 6 Jac. 

1t. An Executor ſues the Executor of his Co-Exccutor towards Pay- 
ment out ol an Eſtate which came to the Detendant, who is not chargeable 
in Law with the Legacies, but the Plaintiff is (as ſurviving Executor) 
decreed to be liable. Toth. 152, cites 10 Jac. Allen v. Burton, 

12. Two Executors ; the one truſteth the other to receive all Rents und 
dies; The Plaincitt calls his Executor to an Account, being the Execu- 


4.22 


tor of a Truſtee ; Order'd to make Satisfaction. Toth. 152. cites 12 


Jac. Capell v. Goſtow. 
13. Executor ot an Executor may have Debt on Eſcape againſt the 
Sheriff of an Eſcape of one taken in Execution by Virtue of a Judgment 
obtained by the firſt Executor. Godb. 262. pl. 361. Mich. 13 Jac. 
B. R. in Caſe ol Lambert v. Slingsby. 
* Cro. J. 14. A. makes B his Executor and dies, | and then B. makes C. hisExecutor 
614. pl. 4 and'dies without proving the Will] and in Action of Debt againſt C. as Exc- 
=_ li” cutorof B. Executor of A. C. pleads that he had renounced the Executorſvipof 
Paſch.- B. Bur per Cur. he ought to be Executor to both or to none, tor by Ho- 


18 Jac. B. R. bert Quod Lex conjunxit nemo ſeparet. Noy 30. Wolfe v. Hay ton. 


the S. C. 
held that he might aſſent to be Executor to one Teſtator [as to C.] and refuſe to the other [viz. B 


for the Wills are ſeveral ; and ſo a * — in C. B was affirm'd, ———Palm. 156. S. C. adjudg'd 
accordingly,_———Hutr. 30 Wolfe v. Heydon. S. C. adjudg'd. Executor of an Executor may 
renounce being Executor to the fi:ſt Teſtator, but if he does not renounce he is Executor of Courle ; 


Per Holt. 1 Salk, 309, Hill. 1. Ann. 


15. The Executor of an Executor is Executor to the 11t Teſtatot, 
and may have an Action of Debt for the Arrearages of an Annuity due 
unto him. Finch's Law, 173. | 

16. It A. recovers a Debt as Executor of F. S. and makes B. his Exe- 
cutor and dies before Execution ſued, B. is not put to a new Suit, but may 
have Execution upon that Judgment; But if A. or B. died Inte/tate, now 
could none as Adminiftrator to either of them, nor as Adminiſtrator of 

S. have Execution ot this Judgment, for the former has no Intereſt 
in any Thing pertaining to J. S. and the later comes to Title above the 


Judgment, viz. as immediate Adminiſtrator to J. S. who is now dead 
Inteſtate, 
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Inteſtate, and derives no Title from the Extcutor who recover'd. 


Went. Off Ex. 103. 

17. Leſſee for gg Tears made Leaſe for 40 Pars rendring Rent, and made 
A. his Executor, and died. A. prov'd the Will and made B. his Executor. 
The Rent incurr'd. A. died, B. proved the Will and avow'd tor this 
Rent in jure proprio. Reſolved, that by the Common Law B. may 
diſtrain tor this Rent by reaſon of the Reverſion which makes a 
Privity, though it was objected that for Rent in Jeſtator's Time he 
ſhall have Debt and not Diſtreſs; And that the Avowry by the Execu- 
tor in Jure Proprio is good; And ſo though he did not fay that the firlt 
- + ogg died poſſeſs d thereof. Lat. 211. Mich. 22 Jac, Wade v. 
Marſh. 

18. Bill by the re/dnary Legatees of the firſt Teſtator againſt an Fx. 
ecuror ot an Executor for an Account, decreed accordingly. Finch. R. 
39. Mich. 25 Car. 2. Shrimpton and Holdway v. Holman. 

19. Plaintiff declared againſt the Defendant as Executor of E. N. who 
was Executor to the Debtor ; The Detendant pleaded that the Debtor died 
Inteſtate, and that Adminiſtration was granted to a Stranger, abſque hoc 
that E. N. was ever Exccuter to the Debtor, but did not not ſay, or ever 
adminifired as Executcr, whereas in Truth he was Executor de fon Tort. 
The Plaintiff replies, that before Adminiſtration granted to ihe Stranger 
E. V. poſſeſſed himſelf of divers Goods of the ſaid Debtor, and made the 
Defendant Executor and died; And upon a Demurrer Judgment was 
given for the Plaintiff bur reverſed ; tor an Executor of an Executor de 
jon Tort, is not liable at Law, though the Lord Chancellor ſaid he 
would help him in Equity. Bur here the Adminiſtration oft the Goods 
was granted before the Death of the Executor de fon Tort, and ſo his 
Executorſhip vaniſh'd and nothing ſhall ſurvive. 2 Mod. 293. Hill. 29 
& 30 Car. 2. in Cam. Scacc. before the Lord Chancellor, Ld. Treaſurer, 
and the 2 Ch. juſtices. Anon. 


— — 


20. 30 Car. 2. cap. 7. S 2. Exccutors and Adminiſtrators of any who as Ex- Extends 
ecutors, or Executors in their own Wrong, or Adminiſtrators, ſhall waſte or to Admini- 


convert the Eſtate of any Perſon deceaſed to their own Uſe, all be charge- 
able as their Teſtator Inteſtate would have been if living. 


ſtrator ot 
rightful 
Executors 

3 Mod. 114. 


Hill. 2 Jac B R. Holcomb v. Petit.— 2 Show. 48 5.—Sce Went Off. Ex. 161. where it is ſaid 
that it was ſo held long before this Statute, viz. 31 & 32 Eliz. T. Mich, and Tr. 34 Elz. in Calc of 


Walter v. Sutton. 


21. 48 5 MH. cap. 24. S. 12. Executors and Aumini firators 
of Executors, or Adminiſtrators.of Right, who ſhall waſte or convert to their 
own Uſe the Goods or Eftate of his Teſtator or Inteſtate, ſhall be charge— 
able as their Teftator ſhould or might have been, 


(Y. b) What muſt be firſt applied to pay Debts 


and Legacies, 


1. T EASE was aſſigned to pay Debts and Legacies, the Perſonal 

Eſtate bequeathed to A. by the ſaid Will thall not be ſubject or 
liable to the ſaid Debts or Legacies. Chan, Rep. 45. 6 Car. 1. Pea- 
cock v. Glaſſcock. 
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Executors. 


2. A. on the Marriage of B. his Daughter to C. agreed to give 609 }. 
A. died and left Aſſets, and 600 l. ſecured by a Mortgage to A -C. had 
obtained a Verdict and Judgment at Law againſt the Executors and 
now brought his Bill. Decreed the Executors to account, and that 
the Perſcnal Eftate be liable firſt, and it that tall ſhort, then the princi- 

al and Intereſt due on the ſaid Mortgage after real Incumbrances are ta- 
E off, ſhall be liable to make it good. Fin. Rep. 236. Mich. 2) Car. 
2. Bridgman v. Ty rer. F 

3. It Lands be deviſed fer the Payment of Debts and Legacies, and the 
Reſidue of the Perſonal Eſtate be given to the Executors after the Detts 
and Legacies paid, the Perſonal Eſtate ſhall notwithſtanding, as far ag 
it will go, be applied to the Payment of the Debts &c. and the Land 
charged no further than is neceſſary to make up the Reſidue. 2 Vent. 
349. Paſch. 32 Car. 2. in Canc. Anon. 

4. An Executor or Truſtee ſha/l not pay off a Mortgage out of the Mo- 
nies ariſing by Sale of other Lands directed to be ſold for Payment of Debts, 
becauſe the Mortgagee can have no Damage, being ſecured by his 
Mortgage; But it the Mortgagee ſhould be paid thereout the other 
Creditors might loſe their Debts. 2 Freem. Rep. 51. pl. 56. Paſch 
1680. Povye's Cale. 

F. It a Man makes a Leaſe, or deviſes an Eſtate for Tears, (he being 
ſeiſed of an Eftate of an Inheritance) for Payment of Debts, it the Projits 
of the Land ſurmount the Debt, all that remains ſhall go to the Heir, 
though not ſo expreſſed, and albeir ic be in the Caſe of an Executor. 
2 Vent. 359. Mich. 33 Car. 2. in Canc. Anon. 

6. A. by Will gives 20 l. to B. and makes him Executor, and gives his 
real Eflate to C. paying his Debts and Legacies, and in Default of Pay- 
ment within ſuch a Time, the Legatees and Creditors to enter and to hold 
till paid, and makes no expreſs Diſpe/ation of the Surplus of the Perſonal 
Eftate, The Perſonal Eſtate ſhall be applied in Eaſe of the Real. 2 
Vern. 120. pl. 121. Hill. 1690. in Caſe of Mead v. Hide. 


J. A. mortgages Lands to B. and afterwards upon Marriage ſettles 


t he ſame on himſelf for Life, to his Wife for Life, Remainder to the Heirs 
of his Body by his Wife, Afterwards A. mortgages the ſame Lands to C. 
and makes Affidavit that they were free from Incumbrances. A. dies Inteſ- 
rate leaving a Son. D. adminiſters to A. during the Minority of the 
Son, and out of A's Perſonal Eftate pays off the firſt Mortgage and 
takes an Aſſignment in Truſt for the Son. Decreed the Adminiſtrator 
ſhall not be allowed, as againſt the ſecond Mortgagee, what he paid in 
N of the firſt Mortgage. 2 Vern. 304. pl. 295. Mich. 1693. 
Fox v. Crane and Wight. | 
8. Deviſe of Real Eftate to Truſtees and their Heirs to be ſold for the 
Payment of Debts and Legacies, and gives ſeveral Legacies and 2001. to 
B. The Will is executed according to the Statute. Then by a Codicil he 

ives 1000 J more to B. but the Codicil is neither executed or /igned by 
him. Maſter of the Rolls ſaid, 7his Deviſe is a total Diſberiſon of the 
Heir, and the whole is out of him, and the Reſiduum is Money (which 
was given away). The Codicil is a good Appointment, and the Money 
Taiſed by Sale of the Real Eſtate, being a Fund for Payment ot Debs, 
and the Reſiduum of the Perſonal Eſtate being given allo away, the 
Perſonal Eſtate given as ſuch is freed from the Debts without negative 
Words. Trin. 6 Geo. Bowersby v. Bowyer. 

9. If I charge all my Lands with Payment of my Debts and deviſe Part 
to A. and other Part to B. &c. The Creditors cannot be paid out ot the 
Lands till the Maſter has certified what the Proportion is, which each 
Deviſee is to contribute; Bur if rhe Mafter certifies that the Debts will 
exbauſt the whole Real Eft ate, then the Creditors may proceed againſt any 
ene Deviſee for the whole. 3 Wms's Rep. 98. Hill. 1730. Harris v. 
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10. If one deviſes all his Perſonal Eflate to his Daughter, and all his 
Real Eftate to Truftces in Truſt to pay Debts &c. Remainder to his 
Daughter in Tail, Remainder over, the Perſonal Eſtate ſhall in the firtt 
Place be all applied ro pay the Debts. 3 Wms's Rep. 324. Trin. 
1734. Haſlewood v. Pope. 

11. Expreſs Words, or Words tantamount, are requiſite to exempt the 
Perſonal Eitate trom Pay ment ot Debts; Per Ld. Chancellor. 3 \V ms's 
Rep. 325. Trin. 1734 Haſle wood v. Pope. 

12 One dies indebted by Bond, and ſeiſed in Fee of divers Land, Part The Report- 
of which he deviſed to J. S. and other Part he permits to deicend to er here adds 
his Heir; The Lands deſcended ſhall in the firſt Place be liable to the follow- 

ing Note ; 
ay the Bonds. 
in. why, where 


3 Wms's Rep. 367. Trin. 1735. Chaplin v. Chap- The Resten 
a Man dies 


indebted by Bond and deviſes ſome Lends to J. S. and leaves other Lands to deſcend to the Heir at 
Law, not mentioning them in his Will, the Lands deſcending to the Heir ſhall be firſt applied to pay 
the Bond Debts, is, becauſe the applying the Lands de viſed to J. S. to pay the Bord Mebts would 
diſappoint the Will, which Equity will not permit if it can be avoided ; whereas it no way di'ap- 
points the Will to ſay, that the Lands not mentioned ſhoald be in the firſt Place liable to pay the Debrs; 
But it ſeems it would be otherwiſe if the Teſtator had deviſed the Lands tho? to his Heir at Law, for 
tho' ſuch Deviſe were void, (as to the Purpoſe of making the Heir take by Deſcent) yet it ſhews the 
Teſtator's Intent that the Heir ſhould have this Land, and therefore (I take it) the deviſed Lands to 
J. S. ard the other Lards deviſed ta the Heir ar Law, ſhall in this laſt Caſe contribute in Propor. 
tion to pay the Bond- Debts; Alſo for the above-mentioned Reaſon, (I ſhould think) the Land per- 
mitted to deſcend to the Heir at Law, and not mentioned in the Will, ſhall be applied to pay the 
Bond- Debts before a ſpecihck Legacy, leſt otherwiſe the Teſtator's Intention ſhould be diſappointed, 
Ibid. 


13. Every Mortgage, though no Covenant or Bond to pay the Mo- 
ney, implies a Loan, and every Loan implies a Debt; and rheretore 
an Heir of a Mortgagor ſhall compel an Application of the Perſonal Eſtate to 
pay off a Mortgage notwithſtanding there was no Covenant & c. trom the 
1 3 Wms's Rep. 358. pl. 96. Trin. 1735. King v. King 
and Ennis, | | | 


———— — 2 


(Z. b) Equity. In what Caſes Executor or Admini- 
ſtrator muſt be made a Party. 


I, Covenants for himſelf and his Heirs, that a Jointure- Houſ®? 

* ſhall remain to the Uſes in the Settlement. The ſointreſs 
brings a Bill againſt the Heir for Performance. The Detendanrt de- 
murs, for that the Executor ought to be a Party. Reſolved, that 
though at Law the Creditor may ſue the Heir only, where the Heir 
is expreſsly bound, yet as the Perſonal Eſtate is the natural Fund to 
pay all Debts, as the Executor may make it appear that he has per- 
tormed the Covenants, the Executor muſt be made a Party in Equity. 3 
Wms's Rep 331. pl. 86. Mich. 1734. Knight v. Knight. 

2. In a B brought by a Morigagee againſt the Heir of a Mortgagur to 
ſcreciq e, it was objected that the Executor of the Mortgagor ought to 
be a Party, becauſe it did not appear but that he might have paid the 
Debt; But by the Maſter of the Rolls, (in the Abſence of the Lord 
Chancellor) and Goldsborough the Regiſter, there is no Neceſſity for 
making the Executor ot the Mortgagor a Part; becauſe the Bill being 
only to ſorecloſe the Equity, the Plaintiff need only make him a Party 
that has the Equity, viz. the Heir, and the Courſe is ſo; neither is 
the Plaintiff the Mortgagee any ways bound to intermeddle with the 
Perſonal Eſtate, or to run into an Account thereof, and if the Heir 
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— Br. Pro- 
hibition, 
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would have the Benefit of any Pay ment made by the Mortgagor or his 
Executor he muſt prove it and cites Duntomb v. Hanfley, Paſch. 120. 
So note ths Diverſity between the Cafe above reported of Knight v. 
Knight and this laſt, for there the Bill was to recover of Satisfaction 
in Pamages for want of Repairs &c. and the Perſonal Eſtate is the na- 
rural Fund for that Purpoſe ; but here the Bill was not to recover the 
Debt but only to bar the Equity of Redemption. 3 Wms's Rep, 
233. Mich. 1734. a Note of the Reporter at the End ot the Caſe of 
Knight v. Knight, | 

3. In a Bill tor an Account of the Perſonal Eſtate of J. S. though the 
Perſon who has a Right to adminiſter to J. S. be a Party, yet this is 
not ſufficient without Adminitration actually taken cut. 3 VV ms's Rep. 
349. pl. 92. Hill. 1134 Humphreys v. Humphreys. 
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(A. c) Decrees on Executors. 


1. TO Hundred Marks were deliver's to A. to keep and deliver to 
1 %s Executors or Adminiſtrators after his Death to diſpoſe for his 
Saul, and A. deliver d the 200 Marks to B. to keep and re-deliwer to A. 
when he ſhould require, and he who firſt deliver'd made Executors and 
died; the Executors or Adminiſtrators ſhall have Subpzna againſt A. to 
ſue the Bond againſt B. to have Livery of the Money, becauſe the 
Bond was made to the Uſe of the Owner who firſt deliver'd the 200 
Marks. Br. Conſcience, pl. 10. cites 4 E. 4. 37. 

2, A Bill was againſt the Defendant as Executor to their Father, 
who in his Life-time being Guardian in Sccage to the Plaintiff in Right 
of the Plaintiff's Mather, whom he married, fer and concerning Profits by 
him taken & the Lands ot the Plaintiff during his Minority tor Fines 
ot Leaſes, Woodſales and willtul Decay ot Houſes, and doth aver Aſ- 
ſers ſufficient to be come to their Hands; The Detendant demurred be- 
cauſe not Privy nor chargeable by Law, but ordered to anſwer Cary's 


Rep. 76. cites 18 & 19 Eliz. Burgh v. Wentworth. 


3. A Suit was for certain Rents, Fines and Moudſales receiv'd by 
the Detendanr's Teſtator during the Plaintiff's Minority; it appears 
that it the Plaintift had made good Proot he was to be relieved, there- 
tore a Commiſſion is awarded by Conſent. Cary's Rep. 162. cites 
21 Eliz. Borrough v. A. B. 

4. Executorsare not in Equity compelled to put in Bond to perform the Will 
or anſwer Legacies, wn/eſs it appear they have either broken the Truſt in 
them repoſed by the Teſtator, or be decayed ſiuce his Death, tor at his 
Death it ſeemed he truſted them without Bond. Toth. 150. pl. 1. 
32 Eliz, Brown v. Purton. 

5. A Bill preferred again/t the Executor of one that committed Waſic, 
demurred unto and good. Toth. 153. 15 Car. Conway v. Crooke. 

5. The Husband by Will gave his Lands, Goods Sc. after bis Debs 

oid, and tool. a piece to his five Daughters at their Ages of 20 Tears, 
and all the Reft he gave to his Wife whom he made Executrix The Pre- 
miſſes not being ſufficient to raiſe Money to pay the Debts and Legacies at 
the prefixt Days, the Court conceived that this amounted to a Devil? 
to fell, and decrecd the Executrix to ſell and pay the Plaintiff, but be- 
fore ſhe ſhould receive any Part ot the Purichaſe-Money the was 
give Security to pay the Daughters Portions at their reſpective Ages, and 
they when ot Age to releate to the Purchaſor. Chan, Caſcs 179. cites 
16 Car. 1. Hughs v. Collis. 


7. Exe- 
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427 
7. Executor decreed to give Security for a Legacy on a Suggeſtion of After a pe- 


waſting the Eſtate. Chan. Cates 121. Hill. 20 & 21 Car, 2. Dun: vemptory 


: landamuns 
a n V. Stint. 0 
camba by the Court 


the Spiritual Court to grant a Probare, a Bill was flled in Chancery againſt the Execu: = * 8. 
ing a Legatee, the Court upon a dugge ſt ion of Inſolvency injoined him from i termeddlins with the 
Aﬀets any further then to ſatisfy the Legacy given to himſelf, he being in Equity only a Truftce tor 
the Plaintiff. Carth. 45S. Mich. 1» W. 3z. The King v. Sir Richard Raines. 
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8. Executor decreed to pay Arrears of Rent where the Lands out of 
which it 1fſu'd were not known or diſtinguiſbhed, and which the Teſ- 
tator's Perſon was not liable to. Ch. Caſes 121. Hill. 20 & 21 Car. 2. 
Eaton College v. Beauchamp and Riggs. 

9. The Te/tator made his Will, and J. 8. Executor, and afterwards 
declared his Will to be, That T. ſhould have a Bond of 100]. «vhich he 
owed to him, and died; J. S. proved the Will, but not this Codicil, and 
then T. exhibited his Bill in the Exchequer againſt J. S. to compel 
him to prove the Codicil ; pending which the Bond was ſued at Law 
and to have the Benefit of this Bequeſt, and to be relieved in the Pre- 
miſſes 3 On Proot whereot it was held by the Court, that % Relief lay 
tor this Legacy betore the Codicil was proved in the Hecleſtaſtical Conrt, 
but that afterwards it was proper for Reliet by Realon of the Legacy. 
Hardr. 96. Paſch. 1657. in the Exchequer. Tooke v. Firz- John. 

10. Ceſtuy que Truft of a Perſonal Eftate, may ſue in Chancery to have 
an Account againſt the Executor or Adminiſtrator, and at the ſame 
Time ſue in the Prerogative Court to enſorce Executor or Adminiſtrator 
to bring in an Inventory, Per Ld. Keeper. 3 Chan. Rep. 72. 4 Dec. 
1671. Digby v. Corn wallis. 

It. Bill againſt Adminiſtrator of an Executor for a Legacy given to the 
Wite of the Plaintiff, who by Articles was to make a Settlement of 
Lands, and Part ot her Portion on her which he was ready to do, 
decreed an Account of Teſtator's Perſonal Eſtate, Fin, Rep. 70. Hill. 
25 Car. 2. Nott v. Thynn. 

12. The Will directed the Reſidue of the Perſonal Eſtate after 
Debts and Legacies paid, to be put into the Chamber of London tor 
the Benefit ot her Son, but the Executor carried en à Trade in Brewin 
with Teſtator's Stock; Decreed an Account of the Profits ot the Trade 
as well as the Perſonal Eitate, and for what Money he imploy'd of his 
own in the Trade to be allowed 6 per Cear. bur his Labour and Pains 
to be conſidered when the Maſter ſhall make his Report. Fin. Rep. 
381. Trin. 30 Car. 2 Luntley v. Royden & al. 

13. Executor decreed to execute a Releaſe, Fin. Rep. 423. Trin. 
31 Car. 2. Powell v. Stakes. | 

14. Executor decreed not to lend Money hereafter without leave of the 
Court, and ſuch Monies as he hath lent he ſhall diſcover ihe Securities to 
the Plaintiff, and it he likes them, and ſo declares his Acceptance, 
then the Plaintiff ſhall have the future Intere/f ot the Money lear, elle 
not. 2 Chan. Caſes 21. Hill. 31 & 32 Car. 2. Groveſner v. Cart- 
wright. 

15. If an Executor hath Orphan's or other Men's Money in his 
Hands and hath Power to lend it, it he ends it and takes Security in 
his own Name which tails, he ſhall anſwer the Debt of his own Mocy, 
unleſs that he indorſe the Bond, or do fome other Thing ac the Time 
ot lending the Money or taking the Security which may doubtlets de- 
clare the Truth &c. 2 Chan. Caſes 57. Trin. 33 Car. 2. in Caſe of 
Daſhwood v. Elwell. | 
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not appear. 


16. An Executor pleaded fully adminiſtred to an Action brought 
againſt him; W hereupon the Plaintiff preferred his Bull in this Courr 
for diſcouery of Aſſets ; and whilft the Suit was gepending in this Court the 
Executor confeſſed Fudgment to anct her Perſon ; this Court cauſed him 
to pay the whole Debt, for that the Party ſhould not ſuffer by an Act 
that was done to detraud him whilſt he was proceeding in this Court. 
2 Freem, Rep. 93. pl. 103. Paſch. 1685. in Canc. Cited by the Solli- 
CILOT Gunn as the Caſe of Patrick v. Dee. 

17 Where the Teſtator's Eſtate was great, and the Debtors poor, 
but propoſe to pay as tar as they are able, decreed the Executors to 
be at Liberty to compound any Debrs owing to the ſaid Eſtate it they 
ſhould chink fir 2 Chan. Rep. 395. 2 Jac. 2. Griffith v. Jones. 

18. The Teſtator deviſed a Legacy to his Child an Infant, payable at 
the Age of 23, and made his Wife Executrix, ſbe marries a ſecond Huſ. 
band and dies, and he takes Adminiſtration De Bonis non with the 
Will annexed, his Wife being reſiduary Legaree; Bill ſuggeſts his 
Inſolvency, and prays that he might give Security to pay the Legacy 
when payable, and decreed accordingly. 2 Vern. 249. Mich. 1691. 
Rous v. Noble. 

19. An Adminiflratcr writes a Letter to his Inteſtare's Creditors, viz, 
I promiſed to pay you what Money was due to you before I went out of 
Town, but it will be a Kindneſs to me if you wil! fay till next Winter ; but if 
not, I will endeavour to pay you. Per Cur. Promiſe to pay on Forbear- 
ance before the Statute ot Frauds was accounted a good Conſideration 
to charge the Executor or Adminiſtrator De Bonis Propriis, and ſince a 
Writing is ſufficient after a Parol Promiſe, and by this Letter it appears 
that the Adminiſtrator had made a Promiſe, and confirmed it by this Let. 
ter; ſo decreed that the Adminiſtrator thould be bound by the Pro- 
miſe, and ſhould anſwer Debts and Coſts out of his own Eſtate, but 
have Satistaction out of Aſſets if any. Hill. 1715. Frederick v. 
Wynne. 

= Fxecuter having received of a Deltor of Teftater more Money by 
Miſtake than was really due, and paid it away to Creditors ot his Teſtacor 
he muſt refund, and may 1ue the Creditors to whom he by Miſtake had 
paid the ſame, to retund, but then it ſeems the Debtor ought nat to be 
Dilatory, and thereby draw the Executor into a Snare, Wins's Rep. 
355. Trin. 1717. Pooley v. Rais. 

21. Executor brings a very frivolous Bill, which was diſmifſed with 
Coſts our of Aſſets; ordered to be examined on Interrogatories if ke 
denies Aſſets ; And ſo it was done in another Cauſe the next Day. 
Sel. Caſes in Chan. in Ld. King's Time, 62. Mich, 12 Geo. Cole 
v. Rumney. 

22. A Father /eft a great Perſonal Eſtate to two Infant Children and 
made his Wife Executrix; A Bill was brought in the Intants Names by 
a Relation as Prochein Amy, to call the Mother to an Account. On 
Affidavits ot ſeveral other Relations, that this Suit in the Infant's Nam? 
was out of Pique, and not for the Intant's Good, the Court referred ic 
to a Maſter who reporting the Matter to be ſo, the Suit was {tayed. 
3 Wms's 140. Paſch. 1932. Da-Coſta v. Da-Coſta. 

23. Where the Will does not require that the Executor ſhall give 
Security, it is not uſual for the Court to inſiſt on it until ſome Mit- 
behaviour; But where one by Will charged the Reſidue of his Perſonal E/- 
tate with 40 J. per Ann. to his Wife to be paid ©uarterly, the Executc: 
was ordered to bring betore the Matter ſuſficient in Bonds and Secur:- 
ties to be ſet apart to ſecure this Annuity, 3 VW ms's Rep. 336. Mici, 
1734 Slanning v. Style, 
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In what Caſes more or leſs in Equity than elſewhere. 
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1. IF Executor ſe/!s Coons for a ſmall Matter, and upon Debt brought 609 
againſt him by a Creditor he pleads fully adminiſtred, the I- Ki | 
creaſe of the Value may be given in Evidence, ſenk. 189. pl. 89. cites | " 
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20 H. J. Kelw. 64. 

2. It there are ſeveral Creditors and the Executor delivered all the 
Goods to one Creditor tor his Debt, another Creditor may aver that ihe 
Goods were worth more. Jenk. 189. pl. 89. 

3. Though Executors thall not find Bail in ordinary Caſes, yet in ſpeci- 
al Caſes they ſhall, as if it appear'd that they have waſted the Goods 
&c. Lev. 39. Trin. 13 Car. 2. B. R. Anon. 

4. Executors by Conſent of Friends and Truſtees paid Orphan's Money 
in the Hands of Sir W. B. Guardian, who gave Security to the Court 
of Aldermen, bur afterwards prov'd Iaſolvent, the Executor ſhall not 
be charged. 2 Chan. Rep. 9. 20 Car. 2. Beauchamp v. Silverlock. 

5. Legacies payable within one Year after Teſtator's Death, which 
being paſt and the Legacies due, but the Legatees Infants the Executor 
refuſes Payment without being indemnified by the Court, decreed the 
Maſter to put out the Money at Intereſt, and the Executor complying 
with the Decree to be indemnified againſt the Infants and all others. 
Fin. Rep. 94. Hill. 25 Car. 2, Dyke v. Dyke. 

6. Termor for Tears dies Inteſtate ; Adminiſtration is granted to B. 
who dies and makes J. S. Executor. C. is Adminiſtrator de Bonis non, 
and brings Bill againſt J. S. tor the original Leaſe, and decreed ac- 
cordingly. Fin. Rep. 59. Hill. 25 Car. 2. Preſtidge v. Preſtidge. 

7. A. Articles to pay 6000 J. to C. who acknowledged the Recerpt ot the 
Whole by 4000 l. being paid in Money and Lands convey'd tor the 
Reſidue ; Bur thoſe Lands being ſettled on the Wife tor her Jointure, 
and the being made Executrix, C. exhibired a Bill againſt her for Per- 
formance ot the Articles; but decreed that the ſaid Acknowledgment is 
an Evidence ot the Pertormance of the Articles ſince C. made no tur- 
ther Demand tor ſeveral Years, and it is unreaſonable to put an Execu- 
tor to prove a preciſe Payment after ſo many Years. Fin. Rep. 246. Hill. 
28 Car. 2. D. of Newcaſtle v. Cleyton. 

8. Bill againſt an Executor, to exhibit a true Inventory of the Teſta- 
tor's perſonal Eſtate, and before he goes beyond Sea to give Security to 
come to Account for the ſame ; Defendant demurred, tor that this 
Bill ſeeks to make an Injunction of this Court to be in a Nature of a 
Ne exeat Regnum, and to make an Executor give Security, when at 
Common Law he is not to be held to Bail; Demurrer allowed. Fin. 
R. 257. Trin. 28 Car. 2. Bridge v. Hindall. 

9. 29 Car. 2. cap. 3. S. 4 No Action lies to charge an Executor on 4 
ſpecial Promiſe to anſwer Damages out of his own Eſtate, unleſs there be a 
Note in Writing ſigned by bim or by his Order. 

10. A. by Articles agreed to pay J. S. 2000 l. for a Purchaſe of 
Land in Barbadocs, with Covenants to enter into ſeven Bonds tor the 
Payment of the Money, each Bond for 300 I. A. enjoyed the Planta— 
tion, but no Conveyance was made; J. S. died, and left B. and C. his 
Executors in Truſt tor his Son an Infant; 600 l. was paid; B. delivers 
up five Bonds due, and takes Bonds in his own and his Co-Executor's 
Names, and excuicth himſelf becauſe A, had received a Commiſſion to 
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go to Suranam &c. and ſo to mend the Security he took the new Bonds, 
but, by this, 500 J. Intereſt was loft to the Infant. Ld. Chancellor de- 
creed the Payment to be according to the Times of Pay ment in the 
firſt Article, and A. and B. to be charged there with notwichſtanding 
that B. on taking the new Bonds had releated A. 2 Chan. Caſes 235. 
Mich. 29 Car. 2. Hilliard v. George &c. 

11. In the Caſe of Lyndſey and Covil, it was admitted that an Ad- 
miniſtrator or Executor in ſome Caſes, though he committed a Devaſta- 
vit in Law might be relieved in quiry 3 as an Adminiſtrator in London 
before the Fire, having Leaſes of Houſes &c. and a great Surplus of Aſſets 
above and beyond what would pay Debts and Legacies, paid all as they 
were demanded ; and after the Fire coming d:ftroyed the Houſes, which 

was the greateſt Part of his Aſſets, and then a Debt upon a Bond far. 
ed up, and the Adminiſtrator was relieved againſt this. 2 Freem, 
Rep. 1. pl. 1. Paſch. 1676. Crott's Executors v. Lyndſey. 

12. Though the Court of Chaticery does ſometimes compel Execu- 
tors to give Security for Legacies, yet that mult be where they are clear and 
beyond Diſputes, and not when the Right is diſputable or depends on a Con. 
z1ngency ; Per Lord Chancellor, 2 Freem. Rep. 41. Mich. 1678. in 
Cate ot Dingly v. Diogly. 5 TG 

; Freem, 13. T. gave three Children 2001. to be paid within a Year after his 
ep $3. pl. Death; the Executor brought his Bill, and fer forth, that neither ow 
89 5 Children was tex Nears old, and that the Teſtator died about a Year 
- 333 ſince, and that the Plaintiff was willing to pay the 2001. ſo as he might 
ruled. do it ſafely, and be well diſcharged and indemniſied; and complained 
that the Father ſued him in the Conſiſtory Curt, to force him to pay the 
2001. tb him, without giving the Plaintiff any Security againſt the Chil. 
uren, their Father being a Butcher; and the Plaintiff inſiſted he could 
not be well diſcharged but by a Decree in this Court, where Care 
would be taken to ſecure the Money tor the Children, and for the 
Plaintiff's Indemnity and Diſcharge. The Defendant demurred, tor 
that this Matter was properly determinable in che Conſiſtory Court, 
where the Matter depended, it being for a Legacy. But the Ld. Chan- 
cellor declared, The Suit was proper here; and that if tbe Matter had 
proceeded to à Sentence in the Eccleſſaſtical Court, it was proper to come here 
for the Executor's Indemnity, and that here Legatees were to give Security 
tund, but not there; and this Court would ſee the Money put out for 
the Children, and ſo over- ruled the Demutrer. Vera. 26, 27, pl. 24. 

Hill. 23 & 24 Car. 2. Horrell v. Waldron & al. 

14. A. bequeathed gool. to B. when ſhould be Twenty-four ; Exe- 
cuto pays 2504. at Twenty-one to put him out into the World, and 

ives Bond to pay the Refdue at a Day certain, at which Time B. would 

Twenty-four; B. dies before Twenty-four. Whether the 2501. 
received ſhall be repaid and the Bond delivered up? Jeffries C. ordered 
the Plea to ſtand tor an Anſwer, and decreed it was fic to be heard on 
the Merits. Mich. 1617. 2 Vern. R. 31. Luke v. Alderae, 

15. Executor whoſe Teſtator was greatly indebted being deſirous to 
apply the Aſſets as far as they would go, and that his Pay ment might 
not be afterwards queſtioned, brought a Bill againft all the Creditors, 
to the Intent they might it they would conteſt each other's Debts, and 
diſpute who ought to be preferred in Payment; On Demurrer held a 
proper Bill, and a fate Way tor an Executor to take. 2 Verna. 3. Hill. 
1688. Buccle v. Atleo. 

16. An Executor who at the Time of taking on him the Executor- 
ſhip had a good ProſpeR of Ad vantage after Debts and Legacies paid, 
entered into a Recognizance tor Payment of them. The Teſtator s E- 


{tate which conſiſted of Houſes in London, was afterwards deſtroyed by 
the Fire of London; the Court by Reaſon of the caſual Loſs would 


nor 
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to be taken thereof any further than he had Aſſets in his Hands, 2 Vera. 
R. 57. Paſch. 1688. cites as the Caſe of Holt v. Holt. Cited. 


TEENY | 
(ate NI 


the 


19. Executor ſent a Letter to a Creditor of the Teſtator's, owning a 
Mortgage to Teſtator for 3001. The Credicor afterwards brought Debt 
on Bond againſt the Executor, who gave Directions to his Attorney to 
plead ſpecially, but he pleaded generally Plene Adminiftravit ; The 
Executor*s Letter owning the Mortgage for 300 l. was produced, on which 
Verdict and Fudgment pro Quer'. The Executor brings his Bill, and 

roves that there were three prior Mortgages on the tame Eſtate, which 

fore were unknown to him, ſo that the Court relieved the Plainciff, 
and the Proceedings at Law were ſtayed by Io junction; Per Commiſſi- 
oners. 2 Vern, R. 146. pl. 143. Trin. 1690. Robinſon v. Bell. 

20. A. intruſted J. S. to diſpoſe of Monies ; A. dies, the whole not 
diſpoſed of; J. S. at the Requeſt of A's Execntor lends it out on a de- 
{Give Security; the Executor would have been intitled to one Share of 
the Money, and M. to another Share; by the Cuſtom of Vork the Ex- 
ecutor is not bound to make it good in this Caſe, but againſt a Creditor 
he ſhould ; ſo it is of Goods ſald bona fide to one that becomes In/o/- 
vant before all the Money paid. Ch. Prec. 49. pl. 48. Mich. 1692, 
Gibbs v. Herring. 

21. An Executor or Adminiſtrator as ſuch, fball not avoid a fraudu- 
kent Bill of Sale but when he is a principal Creditor ; Per Holt Ch. JF; 
who ſaid that there is no Doubt of this, but that when he is a princi- 
pal Creditor it may be doubtful, but however that will be conſidered 
in 1233 but not here. Comb. 348. Mich, ) W. 3. B. R. Orlebar 
v' Harwar, 

23. Bill by Adminiſtrator for Relief after a ſpecial Plene Adminiſtra- 
vit pleaded and Verdict and Judgment, 8 that his Attorney 
without Direction pleaded that the ant (now the Plaintiff) had 
no Notice of the Original till the 12th of March, and had then fully 
adminiſtred. Iſſue that Defendant had Notice before the 12th, viz on 
the 6th of March, whereas he had in Truth fully adminiſtred before 
the 6th of March, and in Truth before the Original purchaſed, fo that 

the falſe Plea by the Attorney the Right was never tryd. Maſter of 

olls diſmiſs'd the Bill. Ld. Somers affirm'd the Diſmiſſion. Mich, 

1695. 2 Vern. R. 325. Stephenſon v. Wilſon. 

24. If in Trover by Executor for Goods taken away he recovers /e/s 
in Damage than the Value of the Goods, and that happens not by his 
Fault, he ſhall anſwer for uo more than he recovers; As it the Goods 
are periſhable Goods, and before any De fault in him to preſerve them, or 
ſell them at due Value, they are impaired, he ſhall not anſwer tor the 
firſt Value, bur ſhall give che Matter in Evidence to diſcharge himſelf; 
Bue 


ET 
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But if one takes Goods out of his Poſſeſſion be muſt ſue the Taker to have 
Opportunity ot Diſcharging himſelt of anſwering more in Aſſets than 
he recovers ; So if Executor omits to ſell the (zoods at good Price and they 
are taken from him, there the Value of the Goods ſhall be Aſets in his 
Hands, and not what he recovers, for there was a Default in him. 6 
Mod. 181. Trin. 3 Ann. B. R. in Caſe of Jenkins v. Plume. 

25. Equity will not compel an Executor to give Security without an 
Affidavit of Misbehaviour or Inſolvency. MS. Tab. February 2oth 
1727. Dillon v. Shaen. q 

26. Bur in this Caſe a Receiver was appointed, the Executrix Having 
married a Perſon in needy Circumſtances, MS. Tab. S. C. 

27. Where Bona-Creditors have ſatisfied themſelves out of the Perſonal 
Eſtate, and there is not enough to ſatisſied the Creditors upon ſimple Contract, 
the ſuſtice of a Court ef Equity is ſuch, that upon a Bill exhibited of 
this Matter by the interior Creditors, they w1/l relieve them out of the 
R-al Eſtate fo tar as the ſuperior Creditors might have had that Relict; 
Per Ld. Chancellor. But however he ſaid the Payment of itſelt would 
be good to the Bond-Creditors, and the Executor would be indemni. 
fed in making it; Barnard. Rep. in B. R. 207. Mich. 3 Geo. 2. 
Cromwell v. Griffith. 

28. Though generally ſpeaking an Executot or Truſtee compounding 
or releaſing a Debt muſt anſwer for the ſame, yer it this appears to have 
been for the Benefit of the Truſt Eſtate it is an Excuſe, 3 W ms's. Rep. 
381. Mich. 1135. Blue v. Marſhall & Ux'. 

29. A Perſon may bring a Bill in Chancery as Adminiſtrator before Ad. 
miniſtration attually taken out, though this would be an Exception in 
an Action at Law ; Per Ld. Chancellor. Barnard. Chan. Rep. 229, 
Mich. 1740. in Cale ot Fell v. Lutwidge. 


„ 
2» — 


(C. c) Allowances to Executors. 


I, Xecutors firſt ſhall have allowance of Funeral Expences neceſſary 
before all other Things. Br. Executors, pl. 172. cites Dr. and 
Stud. lib. 2. o. 76. cap. 10. 
2. Executors are to be allowed a Charges they are put unto by the Will 
except ſuch as ariſe by their own Default. Cro. E. 347. pl. 19. Mich, 
36 & 37 Eliz. B. R. in Caſe of Pannell v. Fenn. 
3. As to proving the Will a greater Disburſement (except for Riding- 
Charges or by Reaſon of Oppoſition by a Caveat &c.) will not be al- 
lowable than is preſcribed by the Stat. 21 H. 8. 5. which limits the 
Fees. Went, Off. Ex. 130. 
4. Legacies paid by Colour of a Will which is after tound to be revoked 
were allowed. Chan, Caſes, 126. Paſch. 21 Car. Hele v. Stowell. 
5. After a Suit commenced in Chancery an Executor ſhall not be allowed 
any Payment made voluntarily without Suit. Vern. 369. pl. 362. Hill. 
1685. Bright v. Woodward. 
6. Judgment confeſs'd by an Executor pending a Bill in Chancery ſball 
not be allowed upon an Account of Aſſets. Vern. 457. pl. 433. Paich. 
1687, Surrey v. Smalley. 
101. is 7. In Strictneſs no Funeral Expences are allowable againſt a Creditor 
enough to except tor the Coffin, ringing the Bell, Parſon, Clerk, and Bearer's 


oo ENG. Fees; But not for the Pall and Ornaments ; Per Holt. 1 Salk. 296. 
neral of Trin. 5 W. & M. in B. R. Shelley's Caſe. | 
one in Debt; 


Per Holt; Baron Powel in his Circuit would allow but 118. 6 d. as all the neceſſary Charge. Cumb. 


Trin. 5 W 2. B. R. Anon. 
342. Irin. 7 3 8. Bond- 
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8. Bond- Debts paid for the Honour of the Family by an Adminiſtratrix And a rea- 
without taking any Aſſignments of them, and where the Heir at Law fonable Al- 
was her Son, and but two Years Old, and died at ten wete allow'd to vat gr 
her. 3 Ch. R. 161. Paſch. 7 Ann. Wallis v. Everard. e e 


further 


8 tor the 
Maintainance of the Infant. Ibid, 


9. The Court never allows an Executor or Truſtee for his Time and 
Trouble, eſpecially where there is an expreſs Legacy for his Pains &c, nei- 
ther will it alter che Caſe that the Executor renounces and yet is aſſiſt- 
ing to the Executorſhip; nor even though it appears that the Executor 
has deſerved more, and benefited the Truſt to the Prejudice of his own 
Affairs. 3 Wms's Rep. 249. Paſch. 1734. Robinſon v. Pett. 

10. A. owes Money by ſeveral Judgments and Bonds and dies Inteſ- 
tate. His Adminiſtrator pays the Fudgments and ſome of the Bonds, and 
pays more than the Perſonal Eſtate comes to. Wat the Adminiſtrator 
paid on the Judgments muſt be allowed him, bur as to what he paid 
on the Bonds he mult come in pro rata with the other Bond-Creditors 
out of the Real Aſſets. 3 Wms's Rep. 400. Mich. 1135. Robinſon v. 
Tonge and Dunn. 


(D. c) Allowances to be made by Executors. 


What. And in what Caſes. 


I, Recutor calls in and receives a Debt well ſecured. He ſhall not 2 Chan. Ca- 
pay Intereſt though he leads it out on Profit, but he thall make <5 35: Erin. 


good the Principal. 2 Chan. Caſes 21. Hill. 31 & 32 Car. 2. Groſ- B 
venor v. Cartwright. | Cappy, S. P. 


decreed on 

much Debate that he ſhould not anſwer the Intereſt received by him, But Ld. Keeper North 
decreed e contra. 2 Chan. Caſes 152. Mich. 35 Car. 2. Ratcliff v Greaves. ——— Vern. 196. pl. 
193. S. C. decreed that he ſhould anſwer the Intereſt received, though it was urged that the conſtant 
Practice of the Court had been otherwiſe for 20 Years paſt and more, and that there were above 40 
Precedents in the Caſe ; and the Caſes of Yaglewood v. Baldwin, and Gardencr v. Cartwright 
were Cited, in which laſt Caſe it was fully in Proot that the Executor had received Intereſt, and 
therefore it was decreed that he ſhould account for ſuch Intereſt as he had received; But this Decree 
was afterwards reverſed upon an Appeal to the Houle of Lords. Bur notwithitanding theſe Prece- 
dents it was decreed prout ſupra, | 

Executor or Truſtee ſhall account for what Intereſt he makes, though he is not impowered or di- 
rected to place ont at Intereſt ; Per Ld. K. 2 Vern. 548. pl. 498. Paſch. 14c6. Lee v. Lee. 

If an Executor or Truſtee being a Perſon of Subſtance and places it out in the Funds or other 
Security, and gains conſiderably, he ſhall keep the whole Profit becauſe of the Hazard he run; Bur 
otherwiſe of an inſolvent Executor or Truttee becauſe he runs a Hazard; Per Ld. Chancellor. Ch, 
Prec. 505. Mich. 1718. Bromfield v. Witherley. 


2. If a Truſtee or Executor compounds Debts or Mortgages, and buys 
them in for leſs than is due upon them, he ſhall not take the Benefit of 
it himſelf, but other Creditors and Legatees ſhall have the Advantage of 
it, and for want of them the Benefit ſhall go to the Party who ig intitled to 
the Surplus; But it one acts for himſelt, and being not in the Circum- 
ſtances of a Truſtee or Executor buys in a Mortgage tor leſs than is 
due, or for leſs than it is worth, he ſhall be allowed all chat is due 


5 8 upon 


Executors. 


upon a Mortgage, for he ſtands in the Place of him that aſſigned, viz 
the Mortgagee, who might have given it to him gratis, and what is 
due muſt be the Meaſure of our Allowance, and not what he gave, 
for that might have been more than it is worth as well as leſs, and 
ſince he runs the Hazard if Loſs happens, he ought to have the Benefit 
in Caſe it turns to Advantage; So ſaid, and admitted per Cowper Ld. 
Chancellor. 1 Salk. 155. pl. 4. Mich. 6 Ann. in Canc. Anon. 

3. Where an Executor puts out Money without the Indemnity of a De- 
cree upon a real Security, and ſuch as there was no Ground to ſuſpect at 
the Time, Ld. Harcourt declared it as his Opinion, (though he faid 
it was not ſettled) that the Executor under ſuch Circumſtances was not 
liable for the Loſs, and ſo ſhould account for the Intereſt. WW ms's Rep, 
141. pl. 37. Paſch. 1911. in the Caſe of Brown v. Litton. 


— 


(E. c) Where Executors or Adminiſtrators are included 
though not named, 


1. HERE a Man binds himſelf without mentioning his Executor, 

} \ yet the Executor ſhall render the Debt. Br. Obligation, 
pl. 15. cites 45 E. 3. 17. 

2, Covenant lies againſt Executors without Warranty or Words of 
Executors. Br, Covenant, pl. 28. cites 32 H. 6. 32. 

3. One makes a Leaſe for a Near, and fo from Tear to Year, rendring 
therefore, ſo long as the Leſſee ſhould occupy it, 108. Rent. Leſſee after 


the firſt Year dies. His Adminiſtrator enters and occupies it another 
Year; And adjudged that he ſhall be charged for the Rent though 


the Words were, So long as Leſſee ſhould occupy ; Arg. Lat. 255. 
cites 5 E. 4. 4. 

4. Covenant to make Leaſe to Teſtator at the End of the Term, 
Teſtator dies within the Term, yet it ſhall be made to the Executor; 
Arg. Palm. 514. cites 24 H. 8. Pet. Br. to. 50. 

5. Perſonal Conditions will never extend to Executors unleſs expreſsly 
named; Arg. Carth. 210. cites Br. Statute Merchant 43. 2) H. 8. 16. 
D. 65. 9 Rep. 52. Cro. E. 398. Noy 5. 1 Roll Rep. 68. 

6. There is a Difference between an Obligation in which there is no 
Word of Executor, (becauſe it is a Duty) and a Covenant which is ex- 
ecutory and ſounds only to Damage and Wrong, which (as it ſeems) 
dies with the Perſon &c. Per Baldwin J. D. 14. a. pl. 69. Trin. 28 


H. 8. Anon. 


7. A. made a Leaſe reſerving his Dwelling. It he dies his Executor 
ſhall not have it; But had it had the Words (During the Term) it had 
boy otherwiſe; Arg. Lat. 256. 265. cites it as ſaid per Audley 
29 H. 8. 19. 

8. A. leaſed to B. for 40 Years, and covenanted that B. ſhould take con- 
venient Fireboct c. in a Wood not Parcel of the Land leaſed from Time 10 
Time, but no Time mentioned in certain. The Executors of B. hall 
take it as Aſſignees. Mo. 6. pl. 23. Paſch. 3 E. 6. Anon. 

9. A Man covenants t9 pay all Ouit-Rents; it he does not pay them, 
and dies, it ſeem'd to ſeveral Juſtices that the Executor is not obliged 
to pay them; For that it is only a Perſonal Covenant. But the Re- 
mou ſays tamen Quære. D. 114. a pl. 60. Paſch. 2 & 3 P. & NM. 

ngery v. Hyde. 5 
10. A. 
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10 A Cuſtom is to be taken ſtrictly, and therefore a Cuſtom to bind 
2 Man ſhall not extend to his Executors. Le, 2. pl. 3. Hill. 25 Eliz. 
B. R. Wade v. Bembo. 
xt. Executors are included in the Hatte 23 H. 8. 3. of attaint againſt 6 Rep. go. 


Furies though not mentioned, and ſo in Statute 21 H. S. of Reſtitution, So in the 
And. 25. pl. 53. Paſch. 3 Eliz. Auſten v. Baker. Jae. 8. 57 


{£xecittions 


not to be ſtay d on Writs of Error &c. Sid. 363. Litt. Rep, 2. Cro. E. 3 50. 
£ 


12 It was ordered that the Defendant ſhould pay Money unto one M. 
who died before Payment, yet he thall pay it to his Executors according 
to the former Order. Toth. 235. cites 11 & 12 Eliz, Maſcall v. 

Shelly. 

THY was bound to ſtand to the Award of two Arbitrators who 3 Le. 212. 
award Payment to a Stranger or his Affigns before ſuch a Day, The | *7* 
Stranger dies before ſuch a Day, and B. takes Letters of Adminittration. 3 Wow. 
It was the Opinion of the whole Court that the Money ſhould be paid to lag 
the Adminiſtrator, for he is Aſſignee ; And by Gawdy J. It the Word Cro. E 10. 
Aſſignee had been omitted, yer the Payment ought to be made to the P! &. Mick 
Adminiſtrator, quod Coke affirmavit. Le. 316. pl. 445. Paſch, 30 * Cs 
Eliz. B. R. Anon. Kinguel v. 


Knapcon 
S. P. held accordingly. 


14. Executors not named are capable of Diſcharge or Benet Perſonal, Palm. 514. 
See 6 Rep. 80. a. Trin. 5 Jac. C. B. Phitton's Cale. Arg. S. P 


and cites 


S. C. 


15. Bond on Condition to pay 10 I. to one whom the Oblipee ſhould name Mo. 855 pl. 
by his laſt Will. The Executor ſhall not take if no one is named to 17% Peale 


take expreſsly. Godb. 192. pl. 274. Trin. 10 Jac. C. B. Meade's 8 rn 

Caſe. | ING Zak 
| 5 2 : that the 

Obligation was diſcharged for want of naming an Aſſignee.——Brownl. 47. S. C. Hob. p. 


pl. 29, Peaſe v. Mead S. C. held accordingly. 


16. Bond to pay 101. o the Obligee or his Affirns; the Executor 
ſhall have it becauſe it was a Duty in the Obligee himſelt. Bur if ir 
was to pay to the Aſſignee of the Obligee, and his Aſſignee mikes an 
Executor and dies, the Executor ſhall not have the 101. Per Coke Ch. 
J. Godb. 192. pl. 274. Trin. 10 Jac. C. B. in Mead's Caſe. 
17. A. is bound to build a Houſe tor B. before ſuch a Time. A dies S. P. and 


before the Time; his Executors are bound to perform it; Per Coke Ch, !#ys that 


J. 3 Bulſt. 30. Paſch. 13 Jac. . N 


berween an 

Aſſumpſit to pay Debts and when it is todo a Collateral Act; For in ſuch Caſe if it be broken in Tefta- 
tor's Lite-time ſo that it cannot be perform'd by the Executor, and Damages only are to be recover:d, 
there Moritur cum Perſona if the Executor be not named in the Promiſe; and ſo of a Covenant if 
broken in Teſtator's Life-time, he ſhall not be charged it not named. Roll Rep. 266. pl. 19. Mich. 
13 Jac. B. R. in Caſe of Saunders v. Eſterby. 

So of a Covenant to Repair within ſix Years; But if it had been to repair during his Life it had 
been otherwiſe. Arg 4 Le. 171. 


18. Executor doth ſo repreſent the Perſon of his Teſtator, and is ſo 
included in him as that every Bond or Covenant made by Teſtator for 
Payment of Money &c. extends to the Executor though not named, 
though otherwiſe it is of the Heir. Went, Of Ex. 117. 


: 19. A. 
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19. A. was bound to pay B. 10 l. within a Month after Requeſt to him, 
and he died before Requeſt. It is not ſufficient to make Requeſt to the 
Executor. Went. Off. Ex. 1o1. cites it as ſo ſaid per Manwood. 

20. So where the Statute of N. 1. gives Time for Proof to him 
whoſe Goods were wreſted, [wrecked] his Executors may do it, if he 
die before the Time. Went. Off, Ex. 100. Marg. cites 5 Rep. 10). b. 
and 6 Rep. 60. 

21. Though in Penal Matters the Executor is not all one with the 

0 Teſtatcr; Vet in Points Beneficial the Teſtator includes him in ſome 
Caſes, as where an Abbot granted to his Leſſee to rake Eſtovers in Alieno 
Solo, it was held that his Executor, though not named, thould enjoy 
during the Term as well as himſelt ſhould have done. Went. Off. Ex. 
102. 103. „ 

22. $ where Statute 23 H. 8. gives Coſts to a Defendant againſt 3 
Plaintiff ſuing ſor a Wrong or Breach of Promiſe &c. done to the 
Plaintift, againſt whom 2 by Verdict or Nonſuit; it has been 
retolved that Executor in ſuch Caſe, ſuing tor a Wrong &c. to his Teſ- 
tator ſhould not pay Colts; Becauſe he is another Perion than the Teſ- 
tator, and this is the common Experience. Went. Off. Ex. 103. 

Sav. 2. 23. Condition to pay 101. to Obligee at a Day znc/udes his Executor, 
pl. 5 Paſch. Agreed Arg. Hill. 3 Car. Palm. 515. 


22 Eli. in 
Warren's Caſe. S. P. Co. Lin. 209. b. 410. 8. 5. F. 


24. A. deviſed 20 l. to B. within four Tears, within which Time 
J. S. dies; Vet the Executor ſhall have it. Palm. 514. Arg. 

25. Mortgage Money limitted to paid to Mortgagee betore Michael- 
mas, before which Mortgagee dies, yet the Money ſhall be paid to his 
Executor; Arg. Palm. 514. Hill. 3 Car. B. R. in Caſe of Wood v. 
Bates. 


Litc, Rep. 26. Where a Conditition is to be performed the Court ſeem'd to 


8 be of Opinion that Adminiſtrator is included, and that it thall 
nington's 


Cafe S C. be perform'd to Adminiſtrator. Het. 115. Trin. 4 Car. C. B. Maning- 
the Court ham's Caſe. | 


leem'd to 
be of the ſame Opinion Sed adjornatur. 


21. Grant of a next Preſentation to F. S. during the Life of F. S. does 
not carry the Preſentation to the Executors of |. S. it he dies betore 
the Church becomes void. Cro. C. 506. pl. 8. 14 Car. B. R. Mann 
v. Hyde. 

To 40% pl. 28. In a Ouare Impedit, the Defendant pleaded, that the Patron 
6. Hyde v. granted the next Preſentation to B. who died, and made his Executor, who 
Man. S. C. preſented the Defendant; Iſſue was taken upon Non Conceſſit, and the Fury 
— Tant found that the Patron granted the next Preſentation to B. during his Life, 
was a limit- and tkat he died before the Church became void ; adjudged that this was 
ted Grant, not an abſolute Grant ot the next Avoidance, bur is limited unto him 
ſo that if no to preſent to the Ad vowſon if it becomes void during his Life, and not 
AFC that otherwiſe it ſhould go to his Executors. Cro. Car. 505. 506. pl 8. 
Juring his Trin. 14 Car. B. R. Mann v. Biſhop ot Briſtol and Hide. 


Life his Ex- a 
ccutors ſhould not have 1t, 


29, Limitation of the Truſt of a Term to A. is good to A's Executor. 
Chan. Caſes. 8 Hill. 13 & 14 Car. 2. Goring v. Bickerſtaff. 


2 Lev. 26. 30. A. conveyed Lands to B. and his Heirs, and covenanted with 


S C. reſolv'd 


that the B. his Heirs and Ans for quiet Enjuyment 3 E. was diſturbed in his 
Damages Lite-time, and made |. S. his Executor and died. Agreed by all the 
ſhall be re- Juſtices that though the Covenant was only with B. his Heirs and 
Aſſigns, and that the Eſtate was an Eſtate of Inheritance, yet the 

Breach 


covered by 
the Execu- 


. ic. 6 
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Breach being in the Teſtator's Lite- time, the Executors may wel] tors though 
bring Action ot the Damages. Vent. 176. Mich, 23 Car. 2. B. R. not prong 
in the Co- 


. venant be- 
cauſe they repreſent the Perſon of the Teſtator. 


Lucy v. Levington. 


31. Teſtator for himſelf and his Executors covenanted to pay B. ſo 
much as his Proportion thould amount to /o as B cave him Nutice 11 
Writing and dies. *T'was held, that becauſe the Covenant runs in In- 
rereſt and Charge, and ſo the Executor is bound to pay, Notice matt 
be given to him. 2 Mod. 268. Mich. 29 Car. 2. C. B. Harwood and 
Binks v. Hilliard, 

32. Intereft in an Ideot granted to A. by the King, .Ouamdia the Ideot 
ſhall continue fo, it will go to the Executors of the Grantee; Arg. 
Vern. R. 10. Mich. 1681. in Cale ot Prodgers v. Frazier. 

33. It on a Submiſſion to Arbitrators by A. and B. they award 25 /. 
to A. and that aq releaſe all Demands Sc. to B. and then A. dies 
before the Releaſe made or the Money paid, adjudged that A's Exe- 
cutor not named, ſhall have the 201. (tor by the Award a Duty is cre- 
ated) and ought to releaſe all Demands which A. had againſt B. 2 
Vent. 249. Mich. 2 W & M. in C. B. Dawney v. Veſey. 


34. A. is bound to B. that he will not ſue F. . A's Executor may ſue Executor 
repreſents 
the Perſon 


S. and it ſhall not be any Forteiture of the Bond; tor this Condition 
is a collateral Thing, and ſhall be conſtrued according to the Words 


9 of the Telita- 


which extend to the Perſon only, and not to the Heir jor Executor; tor as to 

Arg. Show. 331, 332. Mich. 3 W. & M. in Caſe of Carivil v. Ed- Obligations 
and Liens, 
but no in 
Conditions. 


wards, cites 27 H. 8. 16. Where it was agreed by Fitzherbert, and de- 
nied by none in the Prior ot St. John of ſeruſalem's Caſe, 


In collateral 


Clauſes the Executor is bound; Arg. Show. 332. Mich. 3 W. & N. 


35. Condition to make A. a Leaſe for Life by ſuch a Day or pay him 
100 J. A. died betore the Day. Treby Ch. J. ſaid it was adjudged that 
A's Executor ſhould have the 1001, 1 Salk. 170. pl. 2. Mich. 9 W. z. 
C. B. Anon. 


[ 
| 


(F. ) Where the Word Executors includes Ad- 
miniſtrators. 
I, Rent upon Condition to the Executors goes to the Adminittrators ; 


Arg. Het]. 115. cites 45 E 3. 18. 

2. It a Man /imits a Thing to be done to his Executors it may be done 
to his Adminittrators ; Arg. Hetl. 115. cites 5 II. J. 12. 26 H. 8 7. 

3. A. delivered 20 l. to B. ad emendum &c. and B. gives a Receipt tor 
ſo much Money, bur it has no Word of Promiſe of Payment ot the ſaid 
Sum. B. dies inteſtate. A. may have Debt upon this Deed againſt che 
Adminiſtrator ot B. Adjudged and aſhrmed in Error. Jenk. 195. pl. 2. 
cites D. 20. 

4. Adminiſtrators thall not take a Thins limited in Purchaſe to an Ex- 
ecutor, As he ſhall not enter tor Condition broken, nor have Rent nor 
Benefit of an Exception appointed to the Executor. Mo. 666. pl. 911. 
Mich. 44 & 45 Eliz. Sparke v. Sparke. 
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: Explees. 


By the 31 
E. 3. Ad- 
miniftrator 
and Execu- 
tor Is all 


5. Bond to pay 70 his Executors ; If there is no Executor it ſhall be 
paid ro the Adminiſtrator, Litt. Rep. 158. Trin. 4 Car. Manning- 


ton's Caſe, 
* 


one ; Arg. Litt. Rep. 175. in Caſe of Parſon v. Evarr. 


And yet 
contra it is 
in Aſhe. 
Ibid. cites 
19 H. 6. 59. 


For more of Executors in General, See Deviſe, Ertinguiſhment, 
Inventorp, and other Proper Titles. 


} | 


Explees. 


—_ — — — == 


(A) Alleged. In what Caſes or Actions they 
mult be. | 


Count is not good, and get when they are alleged they are not tra- 
ver/able ; Per Martin. Br. Explees, pl. 6. cites 9 H. 6. 61. 
2. In Wrir of Entry in Nature of Afiſe the Demandant ought to al- 
lege Explees in his Count ; For this Action is a Præcipe quod reddat. 
Br. Explees, pl. 7. cites 21 H. 6. 18. 


_ J. Formedon the Ex plees ought to be alleged, for otherwiſe the 


3 In Ceſſavit, nor in Writ of Eſcheat, the Demandant ſhall not al- 
lege Explees; The Reaſon ſeems to be, inaſmuch as they claim by his 
Seigniory, and not by any Srifen in their Anceſtor in the Land; Where 
there is no Seiſin in him, nor in his Anceſtor in the Land, there he can- 
nor allege Explees of the Profits of the Land, tor he has only che 
Seigniory. Br Explees, pl. 5. cites 21 H. 6. 22. 

4. The Profits of a Mine are not Explees tor the Land but only for 
the Mine itſelf, Vaugh. 255: Mich. 20 Car. 2. C. B. in the Caſe of 
North v. Coe. | 

5. The ſame of Words which may be a divided Inheritance from the 
Soil Ibid. | 

6. When a Fee-/imple is demanded, there Explees ought to be alleged 
in the Donor and alſo in the Donee ; But when an Efate Tail only is 
demanded, there it is ſufficient to allege Explees in the Donee only. 
2 Lutw. 973. Hill. 3 W. & M. by Lutwich in his Argument intend- 
ed in Caſe ot Hunlock v. Petre, cites 8 E. 3. 19. pl. 3. 2) E. 3. 
84. 9 H. 6.53. and F. N. B. 220. (C) and (D) is expreſs, that in 
Formedon in Reverter Explees in the Donor and Donee ought to be al- 
leged in the Count, and cites Fitzh. Tit. Formedon 31. as to a Re- 
mainder in Fee, and there it was ruled, that a Count tor this Defect 
was ill; but it was amended. And in 50 E. 3. pl. 3. the Difference be- 
tween a Demand of a Fee- Tail and of a Fee-Simple is taken and reſolu- 
ed by the Court, and with thoſe Authorities the following Precedents 
agree, Viz. Raſt, Tit. Formedon in Reverter, three 1 Co. 

ntries 


Fxtinguiſhment. 4.39 


6— — „ = 
Ay; * * re — — — „ bur d ix 
1 
— —_ * n 


U— — 


Entries 340. and 341. and 342. Hearne 593. and 519: Aſhton 40g. 
and 406. two Precedents. Old Entries 91. and 199. b. but the tight 
Folio is 200. 


(B) Alleged. How. And in whom. 


1. L' Fplees was alleged in medietat' gurgitis unde petens ſei/itus in 
Dominic, ſuo ut de 2 and did ot ſay ut de feodo & jure, and 
well; Quod Nota. Br, Explees, pl. 9. cites 13 E. z. 

2. The Demandauts in quod ei deforceat alleged Explees in their Ance/- 8. P. Ibid. 
tors Donees in Tail, and in themſelves alſo, and awarded good; For it Þ| 8. cites 
is only Surpluſage. Br. Explees, pl. 2. cites 46 E. 3.21. 8 C. 

3. Formedon in Remainder ; The Demandanc need not allege Explees It ſuffices 
inthe Donor ; Per Cur. but in the Tenant jor Life to prove the Gitc exe- I Wenge 4 
cured. Br. Explees, pl. f. cites 9 H. 6. 53, 54 eg 


Tenant for 
: f ; Lite, and in 
the Donee in Tail, becauſe he demands Fee-Tail. Ibid. pl. 3. cites 50 E. 3. 1. 2. 


4. But in Formedon in the Reverter he ſhall allege Explees in the S. P. per 
Donor and in tbe Donee. Ibid. wc hog. 
50 E. 3. 1,2. —— S. P. Ibid, pl. 10. cites 11 E. 3 


5. And per Martin in Formedon in Deſcender upon a Leaſe for Life, In Forme- 


| gies e. 
the Remainder to his Anceſter in Tail, he need not make Mention ol the n by 


Tenant for Life. Ibid. | ego 

flue, where the Remaind in Tail, E 
ind h of the firft Donee without Hine, where the Remainder is over in Tail, Ex- 
„ the firſt Donee, and in him in Remainder Facher of the Demandanr who 
brought the Formedon, and otherwiſe iH. Br. Explees, pl. 10. cites 11 E 3. and Fitzh. Forme- 
don, 31. Firzh. Formedon, pl. 31. S. P. cites Trin 11 E. 3. [but there is no ſuch Year in the 
Year Book] — And in Formedon in Reverter Explees ſhall be alleged in the Donor and the Donce ; 
But in Formedon in Deſcender the Explees ſhall be alleged in the Donce only, Ibid. 


For more of Explees in General, See other Proper Titles. 


Extinguiſhment. 


(A) What ſhall be extinguiſhed by Conjunction of 
Ecſtates. 


1. IF the Conuſee of a Statute has the Land ol the Conufor in Ex- Th: Execu- 
rear, and after it is extended upon an Elegit fied againſt — tion by Ele- 


C * Page of the | 


440 Extinguiſhment. 


13 Conuſee, and the Tenant by Elegit grants his Eſtate to the firſt Co. 
renced was nufor dhe is Cena of the Franktenement, this ſhall not ex: 
eee (NgUNſh tc Extent upon the Elegit, (for there it is in Nature of a 


covery of 


Damiges by KEveriton in the Conulce, for it 1s to be intended that it 1s nor 


the Conuſor Extended tor all the Bears for which the Conuſee has his Ex: 
againſt the tent), 31 All. 6. 

Conuſee, 

and held well, and that the Conuſee ſhall never have Aſſiſe againſt the Conufor for the 
upon the Statute. Br. Extinguiſnment, 7 61, cites 8 C —— Br. Aſſiſe, pl. 319. cites S. G. 
Hr. Execution, pl. $4. cites 8 C. [but I do not obſerve that either of tho'e Citations expreſſes the 
Grant over to the Conuſor by a third Perſon] 


Execution 


2. Tf a Copyholder of a Manor has had Time out of Mind cc. a 
Way over the Land ot another Copy holder, and he purchaſes che LInheri. 
tance of his Copy hold, by which the Topyhold is ertinct, yet the May is 
2 ertinct by it. Paſch. 40 Eliz. B. R. between E ans I 
14H jon 
Co Litt. 3. If Tenant for Lite and a Stranger purchaſe the Reverſion, this 
_— ertinguiſhes the Eſtate for Life for one Moiety, and fevers the 
and in c Jotnture. 2 Rep. 61. Wiſcor's Caſe. 39 I); 6. 2. b. 
— 8. GC 


cited 2 Lutw. 1173. 


"x 4. So if one Joint- Tenant = Lite 8 the Reverſion in Fee, 
* £0954 this crtinguiſhes the Eſtate for Lite for a Moiety, and ſevers the 
e Jointure. 2 Rep. 69. U. ect, Caſe Relolved. Contra O. 25 


882 b. 8 P. Y. 8. 12. b. 7 O. 6. 2. b. 3. | 
3 Cro. E bis) pl. 28 Child v. Weſcot. S. C ad FARES 

cites S. C. ro. E. 450. (bis) pl. 28 Child v. Weſcot. S. C adjornatur. id. 481, pl. 15. 
S. C. reſolved. — Luth. 1173. cites Cro, Litt. 182. b. S. P. n 


7 


5. So in the ſaid Caſe if the Fee deſcends to one of the Leſſees for 
Lite; this extinguiſhes the one Moicty, and ſevers the Jointure. 
2 Rep. 60. b. Viycot's Caſe Reſolved, 

6. Ik a Rent be granted to a Tenant of the Land and a Stranger 
in Fee, this is extinct for a Moiety, becauſe he has as high Eſtate 
in the one as in the other, and to the Jointure ſevered. Jl. C. 
419. Bracebridge's Caſe, | 

7. Jt Leſſee for Lite grants his Eſtate to Leſſor and a Stranger, 


This ts extinct for a Yolety, and the Jointure ſevered. 2 Rep, 61. 
Wiſcot's Caſe. 
* Br. Fx- 8. Ik the Tenant infeoffs the Lord and a Stranger, it ſeems that 
ndr. . 58. this is not extinct in any, for theſe are dittint Things. 11 H, 7 
cites S C. 13 dubitatur. 7 Þ. 6. 3. 
thus, vis. 
Per Huſſey Ch. J. If Lord and Tenant are, and the Tenant enfeoffs the Lord and another, who make 
a Feoftment over, the Seigniory is not revived for the Moiety ; for if the other dies, the ſecond 
Feoftce may vouch the Lord for the whole, ſuppoſing that he enfeoffed him of the whole; and if 
they wete diſſeiſed and the other dies, the Lord ſhall have Aſſiſe of the whole ſuppoſing that he 
was diſſeiſed of the whole, Davers contra; For ndthing paſſes bur the Moiety, and the one can 
neither give nor forfeit but the Moicty, and by Partition had between them, the Seigniory is revived 
tor the one Molety. 

If the Lord and A. B. purchale the Tenancy in Fee, and A. B. ſurvives, the Heir of the Lord 
ſhall have the Moiety of the Seigniory ; For the Father ſhall not have as durable an Eſtate in the one 
as he had in the other Wich contra; For all is extinct there, by Reaſon that the Father once had 
as high an Eſtate in the Land per my & per tout as he had in the Seigniory. Br. Extinguiſhment, 
pl. 31. cites 34 Aſſ. 15. 


Br. Extin- 9. If Leſſee for Years as Executor purchaſes the Revetſion, tyts 


Sni, extinguiſhes the Leaſe for Bears, though he has in auter Drott ; 
4 E z. 24. but it ſhall be Aﬀets. Exrtiigutſhment Brook 54. 


Contra, that : 37h 
the Leaſe is not extinct, eſpecially as to be Aﬀets in his Hands as Executor, and if it ſuould be ex- 
tuck 
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Extinguiſhment. 44 


a „ 


tinct it ſeems to be a Devaſtavit ad ultimum. Br. Executor, pl. 174 cites S. C. accordingly» 
but that it ſhall be extinEt as to the Executor of the Purchaſor to have it as a ferm. — Br. Leaſes» 

I. 63. cites 4 E 6. S. P. that ir ſhall be Aﬀets though the Lesſe is extin&t ; but that where they 
| wit a Leaſe as Executors and there is another Leaſe in Reverſion for Years, and they purchaſe the 
Reverſion in Fee, the firſt Leaſe remains by reaſon of the meine Reut. 


10. Tf Leſſee for Years the Reverſion for Life to A. a Feme Covert 2 Rol. Rep. 
are, and the Leſſee grants his Eſtate to the Baron, and after the Feine { LAS 
dies, this Term is not extinct, becauſe the Baron had the Eſtates Wine 


. " "wy WW inſmore 
in ſeveral Rights; for the Frank Tenement was in the Wile, and a Tucker. 
the Baron only {ctzed in her Right. Mich. 22 Jac. B. B. adjudg⸗ . © a9jor- 
ed upon a ſpecial Ver dict between £-a/0en and Windſmore. ang 

ro. J. pl 4. 
Paſch. 9 Jac. B. R. Platt v Sleap, where the Baron having a Term in his own Right and the In- 
heritance deſcended to the Wite (ſo as he had a Freehold in her Right) three Juſtices, contra 
Williams, held that the Term wes rot drown'd, but that the Husband might well aſſign it ver — 
Bulſt. 118 8 C. adjudged accordingly. But Ibid, Crooke J. ſaid if the Husband after this 
Deſcent had hud Iſſue by his Wife fo as thereby he was intitled to be Tenant by the Curteſy, and fo 


to have it in his own Right, it would have much inforced the Caſe ; but there being no Iſlue, no 
Opinion was given as to this Point. * 


11. If a Feme Leſſee for Years takes the Leſſor to Baron, yet this 8. C. cited 
oy not extingnich the Term. 10l. C. Curia. 418. b. Bracebriage's : my Eg 
0 \ S. C. cited 


: f per Curiam 
Cro. J. 275. —Co Litt. 338. b. S. P. The Term is not drowned bat he is poſſeſſed of the Term 
in her Right during the Coverture. 


12. So if Leſſee for Years grants his Term to the Feme of Leſſor, 
yet this does not extinguiſh the Term. Curta, Il. C. 418. b. 

13. He who has a Statute Merchant delivered to him as Bailee upon 
Condition &c. and makes tbe Conuſee his Executor and dies, the Conuſee 
may have the Livery upon Condition againit him as Executor, and e 
contra againſt him as Party, Br. Extinguiſhment, pl. 57. cites 43 E. 
3. 20, 28. 

14. It Tenant by Statute Merchant &c. brings Aſſiſe, and pending the 
Writ the Fee Simple deſcends to him, this ſhall abate the Wric; tor the 
deſcending of the greater Eſtate extinguithes the leſſer. Br. Extinguith- 
ment, pl. 56. cites 32 H. 6. 30. 

15. It a Man has a Warren by Preſcription, and afterwards purchaſes 
he Land to him and to another; yet the Warren remains and is not ex- 
tinct as a Rent or Common ſhould be; note the Diverſity. Br. War- 
ren, pl. 3. cites 35 H. 6. 55. 

16. It there be Ld. Meſne and Tenant, and the Ld. Paramount pur- 
_— the Tenancy in Fee, the Service of the Meſnalty is extinct, Litt. 
D. 231. 

17, Note, by the Juſtices, that if Lord and Tenant are, and the Te- 
nant enfecffs the Lord and 7. N. of the Tenements, and makes Livery 
to F. N. not knowing of the Seigniory, yet the Lord may diſtrain fur the 
Services if he does not occupy the Land nor agree to the Feofſment ; and it 
ſeems that Avowry in Court of Record is a Diſclaimer and Waiver ot 
the Tenancy in this Cate. Br. Extinguiſhment, pl. 33. cites 10 E. 

12. 

F 18. A Man has a Leaſe for Years, and after takes Intereſt for Term of 
Life to take Effect immediately; there the Leaſe tor Years is extinct. Br. 
Extinguithment. pl. 50. cites 11 H. 4. 34. 

19. But where one ſeaſes to J. N. for Term of Life and 20 Tears ver, 
there he ſhall have both; For in the one Cate both are in him ſimul 
& ſemel. Ibid. | 

20. Note, That Franktenement cannct be ſuſpended, but fh be ad- 
Judged in the King without Office in Caſe of Eſcheat or Rever/1in aſter Tail 
determined, cr if Remainder be tailed to the King and the Tenant yp Life 
5 U 444 5 
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Extinguiſhment. 


Dal. 52. pl. 
BY. te oo 
in rotidem 
Ver bis. 


2 And. 192. 
pl. „ K © 
that the 
Leaſe was 
made to O. 
for Years 
with Rent 
reſerv'd, 
ard divers 
Covenants 


dies; For Franktenement cannot be ſuſpended. Br. Extinguiſhment. 
pl. 53. cites 9 H. J. 2. , 
21. It Feme Executrix has a Term and ſhe takes Baron, and the Baron 
purchaſes the Rever/ion the Term is extinEt as to the Feme if ſhe ſurvive 
but in reſpect of all Strangers the ſhall account as Aſſets in her Hands, 
Mo. 54. pl. 157. Paſch. 5 Eliz. Anon, 
22. Leſſee for Years aſſigned the Term to the Wife of the Leſſor and 4 
Stranger, and atterwards the Leſſor bargain'd and ſold the Land for Mo. 
ney by Deed inrolld and died, and the Stranger died, and the Wife claim'd 
to have the Reſidue of the Term not expired, The Queſtion was, Whether 
by the Bargain and Sale the Term of the Wite was extinguiſh'd ? and 
a Diverſity was taken between that and a Feoffment in Fee with 
Livery ; For by the Livery he gives all his Intereſt in the Land and 
Poſleſſion thereof, and all that may be adjudg'd in him thall paſs by 
the Livery, and ſo the Term ſhall paſs alſo by Union and Extinguith. 
ment, but by Bargain and Sale nothing will paſs but the Uſe, and 
cited Plowd. Com. Townlend's Caſe. Bur in the Principal Cate no 
Judgment was given. Mo. 111. pl. 304. Mich. 25 & 26 Eliz. Anon. 
23. The Husband being ſeiſed in Fee made a Leaſe to one O. and F. bur 
it was in ſecret Confidence for the Preferment of his Wife ; and. afterwards 
he made a Feoffment to the ſaid O. and others of the ſame Lands to other 
Uſes. Decreed by Advice of ade” £ Anderſon and Manwood that the 
Term was not extinguiſhed becauſe of he Proviſo in the Statut: 27 H. 8. 
of Uſes which ſaves all Intereſts which the Feuffees to the Uſe of others 
have, or ſhall have in the Lands to their own proper Uſe; and here it doth 
not appear but that O. had this Leaſe for his own Uſe, therefore it is 


on the Part not extinguiſhed by the Feoffment which he took to the Uſe of ano- 
of O. though ther. Mo. 196. pl. 345. Trin. 27 Eliz. Cheyney's Caſe. 


the Leaſe 


in Truth was in Truft to the Uſe of the Wife and the Education of their Sons and Daughters, and 
afterwards C. enfeoft'd the ſaid O. to the Uſe of himſelf and his ſaid Wife, for Term of their Lives 
with Remainder over. The two Chief Juſtices and Ch. Baron held, That becauſe the ſaid O. had 
the ſaid Leaſe to his own. proper Uſe and not to any other, the Leaſe is not determind by the Feoft- 
ment, and that the Intention of the ſaid C. did not tend any how to that Purpoſe ; For it is not an 
Uſe but a Truſt to which the Makers of the Statute had no Regard &c. 


24. Two were ſeiſed of two ſeveral Acres of Land of which the one ought 
to incloſe againſt the other; One purchaſes them both and lets them to 


ſeveral Men. Adjudged that the Incloſure is not revived but remains 


extinguiſhed. Poph. 167, 168. Arg. cites Hill. 36 Eliz. Rot. 1332. 
Hemden v. Crouch. 

25. A Leaſe was made to Baron and Feme for Tears who entred. The 
Leſſor afterwards enfeoffed the Baron who died ſeiſed. The Feme ſurviv'd 
and claim'd the Term. The whole Court held that by the Acceptance 
of the Feoffiment, the Baron had ſurrender'd the Term and it is ex- 
tinguiſh'd, But if it had been by Bargain and Sale inrolled, or by 
Fine, it had been otherwiſe; And judgment for the Plaintiff. Cro. E. 
912. pl. 24. Mich. 44 & 45 Eliz B. R. Downing v. Seymour. 

26. One had a Way from one Acre to another, and afterwards purchaſed 
the Acre upon which he had the Way, and after that ſold it; the Opinion 
ot three Juſtices was, That the Way was extinguiſh'd. Poph, 168. 
Arg. cites Hill. 4 Jac, Jordan v. Ayloff. 

21. It one ſeiſed of a Manor makes a Leaſe for Years of Parcel of the 
ſame, and afterwards makes another Leaſe of the ſame Lands to another to 
commence after the Determination, Surrender or Forfeiture of the firſt Leaſe. 
If the Leſſor infeoff's the firſt Leſſee of the Mancr that is a Determination 


ol the firſt Leaſe, and che ſecond Leſſee may enter. Hetl. 55. Mich. 


3 Car. C. B. Per Crook in Northen's Caſe. 


28. Where 


Exe; 8 
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28. Where a Charge upon Land comes to the ſame Perſon that 1s in- 
titled tothe Land, it he has not the ſame Intereſt in Both there ſhall be 
no Extinguiſhment upon this Account. Barnard. Chan. Rep. 117. 
Paſch. 1940. Price v. Seys. p | 


_ 


_—_— 


K 
nf — 


nnn. 


(A. 2) Extinguiſhment of Charge. By Purchaſe of 
Part of the Land charged. 


I. AND of J. S. was delivered in Execution on a Statute Mey 

chant to A. and B. and afterwards C. ſued an Elegit tor Dama» 
ges recovered in Trelipaſs againſt J. S. and had Execution of a Motecy 
as of the Land 8 S. but vefore the executing the Hlegit F. F. enfeoffed 
A. one of the Conuſees in Tee; It ſeems by this Purchaſe by one of the 
Conufees only, the intire Eſtate is determined and extiatt, Br. AC. 
ſiſe, pl. 231. cites 21 Aſſ. 23. 

2. If Conuſee purchaſes Parcel of the Land, yet this does not dif. If the la- 
charge the Refdue in the Hands of the Conuſor ; tor his Body and Goods he ritance of 
are always chargeable. 2 Roll. Statutes. (M.) pl. 10. cites 45 E, 3. e 
22. b. 25 Aff. 7. 25 E. 3. $51. Com. Pope v. Rolle. 78. b. % E. 3. comes to the 


Execution 127. Contra 22 E. 3. 16. Soner it 
CY | deſtroys the 
Whole Extent. For if it ſhould not the Conuſee would hold the Reſidue of the Land hs = 


cauſe the Profits that ſhould ſatisfy the Debt muſt be lets, and this would be ta the Wrong of him i 
Reverſion, Per Ventris J. 2 Vent. 327. in Caſe of Dighton v. Greeny1ll. ong of hun in 


3. It the Grantee purchaſes Parcel of the Land all ſuc h Things as are Br. Releaſe, 
againſt common Right, are extinct, becauſe in Aſſiſe tor them all Ter- pl, 35: cires 
tenants ought to be named, and inaſmuch as the Grantee hath Parcel No AT 
of the Land by his own Act all the Rent ſhall be extinct. Co. Rep. on p72 ae 
Fines. y. cites 34 Afl. 15. 

4. So it a Man hath a Rent-Charge out of 20 Acres it he releaſes all his Br, Releaſe, 
Right in one Acre this extinguiſhes the Grant in all. Co. Rep. on Fines. pl. 85. cites 
7, cites 34 Aſſ. p. 15. S. C. and 

5. If Connſee purchaſe Parcel of the Land, and after Conuſor aliens the bs ay All. 
Reſidue of his Land to J. S. a Stranger, J. S. ſhall hold his Land pur- * * 
chaſed diſcharged ; becauſe he ought to have Contribution againſt che 
Conuſee, and he cannot contribute to himſelf, and therefore by his 
Purchaſe all the Land which ſhall come ro the Hands of Feoffees is 
diſcharged. 2 Roll Abr. Statutes (M) pl. 8. cites Pl. C. 72. b. Pope v. 

Roſſe. D. 2 & 3 Eliz. 193. pl. 30. Adjudged. 35 H. 6. Execution 


21. Per Cur. 


152 
— 
- 7 W co of 
4 * * 


(B.) By Act in Law. 


I F A. and B. are bound in an Obligation jointly and ſeverally to Cre. C 372. 
C 


and after B. makes D. his Executor and dies, and O tates Pr" pl | 


«5 

upon him the Execution of the Will and fully avminifters au the 1,7... 
Goods of A. and after che Obligee makes the ſame D. his Executor 8 C. ad- 
and dies, whether this extinguiſhes the Obligation as ta BY judged.— 


— * 
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8. C. cited the Qtieſtion 2 DD. 9 Car. B. N. Dore heſter again Webb. this 
lun, wage Doubt and argued upon a Oemurrer at the Bat, and the 
— Court leem'd to be of divers Opinions, and laid it was a good 


cired by Queſtion. Intratur. Mich. 9 Car, Rot. 373. But Tr. 10 Car. 
Holt Ch. J. this was adzudged to be no Ertingutſhment, but the ]Ilaintiff had 
1 Judgment to recover againſt B. becauſe that he had this en auter 

reds Droit. In the ſaid Cale another Matter was, that A. made D. and 


hav ng no 


Aſſersof his Executors, and that C. retus'd the Adminiſtration and died Wwith⸗ 
the Obligor ina Month after, and made (as before is put) D. his Executor allo , 
hei norte and per Cur, the making of C. Executor, he refufing to adininifter, 


ſon who : | 

2 to docs not extinguiſh the ebt. 
ay; but 

it the Executor of the Obligee is made Executor to one of the Obligors and has Aſſets of the Obli. 
gor the Debt is extinct, and the Executor cannot ſue the other Obiigor For the having Aſſets 
amounts to Payment; And ſaid, that the S. P. was again reſolv'd Hill 24 Car. 2. B. R. in Caſe of 
Nock v. Croſse, where the Ohligee was made Executor to one of the Obligors, and in an Action 
by him againſt the other where the Matter was pleaded the Plea was held to be naught, becaufe he 
did no: ſhew to whit Value the Aﬀers were that he adm niſtred; but if the Defendant had ſhezwn 
that he adminiſtred Goods to the Value of the Debt in Demand it had been a good Plea, 

* 2 Lev. 53 Co.k v. Croſs. S. C. adjudged. 3 Keb. 116. pl. 24. Croſse v. Cork. S. C. ad- 
judg'd for the Plaintiff. 


S. C cited 2. Ik the Obligee dies Inteſtate and Adminiſtration of the Goods 
by Holt of the Obligee is committed by the Ordinary to the Obligor, yet this 
1 Sil. +6. does not ertinguiſh the Debt, but the Debt remains notwithſtand⸗ 
and ſays lig this. Retolv'v. 8 Rep, 136. Sr John Needham's Caſe. 

that the 3. Ik Obligee makes the Obligor his Executor this is a Releaſe and 
Reaton of Extinguichment ot the Debt, 8 Rep. 136. Sir John Need bam Caſe, 


the Diver- 3 

ſity between 101. C. 154. Wood ward. 

an Executor 

Obligor and an Adminiſtrator Obligor is, becauſe the Adminiſtrator is made by Act of Law, but the 
Erxecutor is made by the Act of the Teſtator, and for that Reaſon it is no Extinguiſhment ; but if the 
Adminiſtrator having no Aﬀers pays a Debt of the Inteſtate ro the Value of the Bond with his own - 
Money that will be a Releaſe ; though, he ſaid, he did not know that it had ben adjudged fo.—A 
Debtor made Executor ſhall not extinguiſh his Debt, but the ſame (hall be taken to be Part of the 
Tetator's Perſonal Eſtate. Chan. Rep. 138. 15 Car. Askwith v. Chamberlain. Ibid. Marg, 
ſays it 2 be Aſſets (to pay other Debts] and not extinct, Toth. 115. S. C. and that it ſhall FO 
to the Eſtate. 


— — 2 


A makes 4. Ik Feme Obligee takes Dbligor, or one of the Obligors to Baron 
an Jonge it is an Extinguiſhment of the Debt. 8 Rep, 136. Sr John Necd- 


tion to 6. 


to the Uſe of Pam. 

C.——A. ſeals | 

it; A. B. and C. beirg at the Time of 2 it at one Place; A. puts the Obligation into the Hands of 
C. and ſays this will ſerve ; this is good Delivery ; and though C. afterwards marries A. yet the Obli- 
gation remains, and is neither extinguiſh'd nor ſuſpended. Adjudg'd and affirm'd in Error. Jenk. 


221. pl. 75. 


5. Ik Feme Executrix of the Obligee takes the Debtor to Baron this 


FaAGY 

is not any Releaſe in Law, becauſe that ſhe has the Debt en auter 
S'P. adudcd Droit, and it this ſhall amount to a Releaſe in Law it will amount 
that by the [0 d Devaſtavit, * whichis a Tort, which the Law will not ſutifcr. 
Intermarri- 8 Acp. 136. Sir Fohn Necdbam's Caſe Cites Mich. 30 & 31 El. B. 
age the Debt R. adjudged. 


Was not ex- 
tinguiſh*d but only ſuſpended, ard the Action was reviv'd againſt the Executors of the Husband. Cro. 
E. 114. pl. 12. Le. Mich. 31 & zz Eliz. f. R. Croſsman v. Read — Mo. 2 56. pl. 308. S. C. adjudg'd, — 
320. pl. 448. S. C. accordingly —— Co. Litt. 264. b. S. P. and in Marg. cites 8S C S. P. admit. 
ted by Holt Ch. J. Ld. Raym. Rep. 520. Hill, 11 W. z. for if it ſhould be an Extinguiſhment it 
would be a Wrong to Creditors and amount to a Devaſtavit, which an Act in Law will not do, and 
cites 8 C. of 8 Rep. 1 36. a. And Things ſhall be extinguiſh'd between the Parties which yet ſhalt 
remain and have Exiſtence as to Strangers; As if a Tenant for Life grants a Rent-charge and then 
ſurrenders to the Reverſioner, or it a Man who has a Rent in Fee acknowledges a Statute and then 
releaſes to the Tertenant; the Eſtate for Life in the one Caſe will continus as to the Grantee of the 
Rent 


Extinguiſhment. 
Rent and the Rent in the other Caſe as to the Conuſee. Where a Man is indebred a 


the Executrix and the Executrix dies, this is no Devaſtavit ; tor the H 
by Coke to have been adjudged. Gouldsb. 181. in pl. 117, 


„ F — 
— — —— 


— 


1d marries with 
usband has been charged ; Cited 


6. Jf A. and B. are bound in an Obligation jointly and ſeverally to Hob. 10 
C. and C. makes D. the Wite ot A. his Executrix and dies, D. ad- Fl. 2 8 C 
miniſters, and after A. the Baron of D. makes D. his Executrix and NN 853. 
dies, {caving 1ufficienr Aſſets to pay the Debt, and after Þ. dies, 5 C. 44. 
and E. takes Adminiſtration of the Goods ot C. the Obligee unad- judg'd — - 
miniſtred, yet he cannot have any Action upon the Obligation enn 75. 
againſt B. the other Dbligor, becauſe when the Obligor made the. C. . 


Exccutrix of the Obligee his Executrix and left Allets the Debt was judg'd —SC. 


- ited per Cu- 
immediately ſatisfied by Way ot Retainer, and then by Conſequence rijon hy * 


no new Action may be had for this Debt. Mob. Rep. between Fryer judged Jo. 

and Gildridge 14 adjudged. Intratur Pill. 11 Jac. B. Rot. 1990. 3. 
7, If A. promiſes B. a Feme, that it the will marry him he will Hob. 216. 

leave her worth 100 J. at his Death, and after they intermarry, yet pl 280. 


this does not Diſcharge the Promiſe which is to ve perform d afcer 3 
this is ended. Pob. Rep. 279. between % and Sraffera. go 

b * 
of Hobart. Brown). 18. 19. S. C. held ?ccordinely by three ſuiges r e, 46. 8. 
C. ſays that Judgment was ready to be given for the Pliintiff but it was compounded in Court, — 


S. C. cited Ld Raym, Rep, 521, 522. and agreed thereto; though otherwiſe in Caſe of a Bond ac» 
cording to Noy's Report of the ſame Cale, 


8. A. and B. were indebted to C. by Contradt, and C. accepts a Statute of 
A. and brought Debt againſt B. It was ruled that the Acceptance ot the 
Statute was an Extinguiſhment of the Debt. Litt. Rep. 19. Hill. 2 
Car. C. B. cites the Caſe ot Baſſet v. Wood, 
9. If I enfeoff J. S. with a Proviſo contain'd in the Deed that it 
ſhall be lawful for me torevoke the Feoff ment, and afterwards I levy a Fine 
to J. S. of the ſame Land, this is an Extinguiſhment of the Power of 


— by Roll Ch. J. Sty. 389. Mich. 1653. Bird v. Chriito- 
pher. 


12ůůäü» 


— 


(C) In What Caſes there ſhall be extinguiſhment by 
unity of Poſſeſſion. 


By Act of the Party. 


1. IF the Tenant infeoffs the Lord and two others this Both not cx- in fuck 
tinguiſh the Seigniory, for this ſhall be reviv'd if the others _ the 


- ent is 
urvive. 7 Y. 6. 3. extinCt 


for ever; 


Per Rolf. Br, Extinguiſnment, pl. 14, cites S. C, 


2, So if Leſſee for Life grants his Eſtate to Leſſor and two others, Br. Surren- 
(admitting that it is not a Surrender for a third Part as t ?! 1.1- 
Caſe. 2 Rep, is) if the others ſurvive the Leſſor the Kent ſhall be 9 
reviv'd, and therefore not extinguiſh'd. 7 H. 6. 2. b. 

3. Ik he who has Common appendant purchaſes the Land out of 8 Rey. 99 
which it iſſues in Fee the Common ts extinct by it. 7 O. 6. 3. 18 Contra. 
E. 3. 30. b. 24 E. 3. 25. Per #H-/zy, Dubitatur 20 E. 3. Ad⸗ 
mealurement 8. 

5X 4 See 
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4. See 5 Aft. 8. That the Ld. may have Common ia his own 


waites appendant to certain Land. 
PCT who has Common in Groſs, purchaſes the Land out of 


3 


which it iſſues, the Common is extinct. 7 Þ. 6. 3. 
6. Shack Common or Mutual Common, in regard that J have 
Common in your Ground that you ſhall have in my Land, chall 
not be extinguiſhed by Unity of JIoſſefſton for the Neceſſity of the 
publick Good to uſe without Inclolure. 9. 12 Ja. B. per Cur, 
The Biſhop of London's Caſe. | 
8 C. cited 7. Tf the Manor of S. be within the Purlieu of the Chaſe of D and 
Arg. Poph. after the King comes to both, this Unity of Poſſeſſion of the Chace 
167. and Panor ſhall 2 extinguiſh che Liberty of Hunting in S. as 4 
Purlieu. + 17 Cl. 327. 3. . . 
* Ow. 121. $. Unity of I>ofleſſton ot the Land to which a Way is appurtenant 
S. C. re- by Preſcription, and Of the Land over which the May is, will ex: 
2 it 2 tinguiſh the Way; for the Preſcription is gone, and the Wap 18 
<4 agliaſt ügalnſt Common Right. Hill. 4 Jac. B. R. between Jordan 
the Plain= and Atwood ADJUD&ED per three Juſtices againſt two. Contra 11 
tif, and J). J. 25. b. per Davalor, 


that the 3 
Way was not extinguiſhed. 


* Br. Ex- 9. Unity of Poſſeſſion of a Mill and Pool to which a Way is ap- 
tinguiſh- pendant with the Land over which the May is will ertinguiſh the 
ment, pl. Way. * 21 E. 1 b. 21 All. pl. I. admitted. 19 E. 3. J2uſance 
S Cad 3- admitted ; For there upon Partition between the Daughters 
Brook ſays the Mill and Way were aſſigned to one, and this was as a new 
it ſeems that Grant, Contra 20 E. 3. Admealurement 8. + 11 D. 4, 5. 


of, : new 4 If one has a Way or Common appendant in another's Land, and purchaſes the ſame 


fr rts with the Land, yet the Way or Common is extinct for ever. Br. Exti uiſn- 
yo bp L A 1 H. 4. 5. - Firzh, Extinguiſhmenr, pl. 4. cites S. C. 18 


b. Ika Vill has a Way to a Church, and one of the Vill purcha- 
Fol 936. fes the Land out of which ec. and after aliens it, yet this Unity 
does not extinguiſh his May, becauſe it is a Thing ot Neceſſity. 
Pill. 4 Jac. B. R. agreed in Jordan and Arwood”s Caſe. 
11. It the Cuſtom of London be, that where rwo Tenements are 
adjoining and the one has a Gutter running by the Tenement of the 
er that he cannot ſtop it, Unttp of Poſleſſion doth not extinguiſh 
this Cuſtom bur that ir ſhall be revived after that they are ſevered; For 
the Cuſtom ot London extends to all Gutters which are in the Land of 


another and ſo the Cuſtom is revived. 11 P. J. 25. b. Hill, 4 Jac, 


B. R. agreed in Jordan and A:rwood's Caſe. 
A Fence 12. Jt he who has Whire-Acre ought to incloſe by Preſcription a- 
ſhall ex* gainſt Black-Acre, Unity of Poſſeſſion of both by Purchaſe doth not 
once = extinguiſh this Preſcription. Pafch. 7 Jac. B. between 7»gra:: 
Neceſſity; and Bartlet ; Pet three Iuffices agnamnſt one. 


r the ; i 
Arab there were no Fences ; Per Doderidge J. Lat. 154 cites 11 H. 7. 25. and 4 Rep. Ter- 


riogham's Caſe ; awd 22 E. 2. Br. Extinguiſhment, and D. 295. 


Jo. 145. 13 If there hath been uſed Time our of Mind &c a Water-Courtc 
hewry r, to run from a River over a Cloſe called the Hop- Hard to a W atering- 
"8-H 8 Place tor the Watering of the Cattle ot the Occupiers of a Rectory, 
tor. Car. har and for other Neceſlaries of the ſaid Occupiers, and after there is an 
the Water Unity of Poſſeſſion in Fee of the Place trom which, and of the Hop 
Courſe was Ground over which, and of the Rectory and Matering⸗Place to 
not extin@. Mhich in King B. 8. and after by him ſevered again, this Water 


”” 4 1 1 « 8 
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ing⸗Place ſhall be revived becauſe ir is a Thing of Neceſſity, and al- — A Wa- 
ſo the Water-Courſe is natural. Mich. 2 Cat. between $Surey Plajn- der Courſe 
tiff, and Fagor and others Defendants, adjudged upon Demurrer, nee 


C 
from ſuch a Place to ſuch a Place, and fo to the Plaintiſt's Yard to ſupply a Pond with "Waws for 
watering his Cattle, is not extinct by Unity of Poſſeſſion. 4 Buls, 339. Paſch. 2 Car. B. R. Surry v. 
"PS "yp Ree it re, rn the Unity; Arg Lat 153 cites 12 H. 5, 4 
— ANG it is a ing diſtinct from the Land, and alſo a Thing of Neceſl As i 3 
Caſe of a Gutter; Arg. Lat. 153, 154. N K — ans 


14. A Rent iſſuipg out of Lands in Fee was granted to Tenant by the 
Curteſy in Fee; It ſhall not be taken as extinct, but the Rent will go to 
his Heirs although he himſelf could not have it; Arg. Godb. 128. 
cites 5 E. 3. 

15. It be who has a Rent-charge comes to the Land by Tort, and after 
renders it to him who Right has, by this his Rent is extinguilhed ; Quze- 
re. Br. Extinguiſhment, pl. 31. cites 34 Aff. 15. per Belk. 

16. But if the other recovers the Land againſt him by the Law, the Rent 
is revived, Ibid, 

17. Unity of Poſſeſſion of a Manor, which is within the Cinque Ports, 
which comes to the King as Eſcheat as Parcel of the Honour of K. and the 
King grants it over, this is no Extinguiſhment of the Franchiſe; there- 
fore it ſeems that this goes with the Land and na with the Heigniory, as 
in the Caſe of Glouceſter-Fee. Br. Extinguiſhment, pl. 9. cites 49 E. 

2 
: 18. Annuity by a Prior againſt a Parſon of a Church, and counted by 
Preſcription ; It is a good Plea to ſay that A. B. was ſeiſed of the Advoto- 
ſon Tempore H. 3. and gave the Advouſon to the Predeceſſor of the Plaintiff 
in Fee who purchaſed it to hold in proper Uſe, ſo that the Parſonage was 
appropriared in Fee, tor the Unity of Poſſeſſion derermines the Annu— 
iry. Br. Extinguiſhment, pl. 36. cites 2 H. 4. 19, 

19. Where Lands of an Abba charged with Tithe come to Lay Hands, 
and after return to the Hands of the Abbot, yet it ſhall be diſcharg'd 
of the Tithes; Per Thirn ; and theretore it ſeems that he ſhall pay to 
the Tithe again. Br. Extinguiſhment, pl. 12. cites 11H. 4. 34, 35. 

20. An Executor to whom the Teſtator was indebted may pay himfelf ; 
Per Hill; But Brook ſays the Law ſeems to be contra; For if he admi- 
nifters as Executor the Debt is determined. Br. Executor, pl. 59. cites 


12 H. 4. 21. 
21. Profit Apprender is extinct by Unity; Arg. 3 Bulſt. 339. cites 


14 H. 4. J. 

* 10 Aſtiſe, if a Man ſeiſed in Fee grants a Rent-charge in Fee, and 
jives the Land in Tail, and the Tenant in Tail aliens to the Gramee in 
Fee, and he aliens to another, and the Tenant in Tail has Iſſue and dies, 
and the Iſſue brings Formedon and recovers, and the Grantee diflrains, 
and the Iſſue ſays that he purchaſed the ſame Land and ſo extinguijhed 
his Rent, the Grantee ſhall thew how after this the Iſſue brought For- 
medon and recovered, this ſhall not aid him to revive the Rent. Br. 
Extinguiſhment, pl. 18. cites 19 H. 6. 45. 

23. If a Man has Warren in other Land, and after purchaſes the Land, 
the Warren is not extinct ; for it is not like to a Rent or Common. Br. 
Extioguiſhmenr, pl 5. cites 35 H. 6. 56. | ; 

24. In Debt the Abbot of D. granted to M. S. a Corody, viz. fo much ot 
Bread and ſo of the Reſidue &c. for Term ot his Life faciend ralia Ser- 
vic* prout F. N. & alii ufjtar? fuer facere, and after the Grantee let the 
Corody again to an Abbot for ten Tears rendering 31. per Ann. and be 
brought Debt of the 31. and the Abbot ſaid that the Grantee did not do 


the Service, and the Grantee ſaid that he is not lun, for iq the Toy the 
,arody 


— 
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Coroay is ſuſpended; And per Catesby, the Services ought io be done, for 
it is not ſuſpended by the ſecond Leaſe, as it is in Caſe of Land leaſed by the 
Tenant to the Lord; tor there he cannot diſtrain ; but in this Caſe the Ser. 
wices are to be done by his Perſon, by reaſon of the Grant of the Corody, 
therefore he ſhall do the Services as well during the Leaſe tor Years 
as betore, tor it is in etfeEt a Grant upon Condition; and therefore if he 
does not do the Services he ſhall loſe the Thing granted ; Contra of a 
Seigniory in Land, for there he may diſtrain, but here he has no other 
Remedy tor the Nonteaſance, bur to retain tor the Condition. Br, Ex. 
tinguiſhmenr, pl. 34 cites 20 E. 4. 12. 
235. A Man leaſed Land for Tears ; the Leſſee leaſes part of the Term to 
t He Len rendering Rent, il he after ſurrenders to the firfl Leſſor, the Rent 
reſerved upon the ſecond Leaſe is determined. Br. Extinguiſhment, pl. 
34. cites 20 E. 4. 12. per Brian. : 
26. And it a Man leaſes Lands to one for Years rendering Rent, the 
Leſſor grants the Rent to W. S. and after the Tenant for Years ſurrenders, 
the Rent is not extinct. Ibid, 
27. And if a Man 1 me upon Condition to render to him 10 J. ſuch 
a Day, and alter I leaſe it to him for Tears rendering certain Rent, and at 
the Day 1 dot not pay the 101, now he thall retain the Land, and the 
Rent reſerved by me upon the Leaſe is determined and extinct. Br. Ex- 
tinguiſhment, in pl 34. cites 20 E. 4. 18. 
28. It a Man makes me his Steward of his Manor with a Fee of 51. per 
Ann. and a Robe, and atter I grant all this to an Abbot for Years ren. 
dering Rent; it the Grantee does not hold the Courts, he ſhall not have 
the Rent reſerved ; quod Curia conceſſit. Br, Extinguiſhment. pl. 34. 
cites 20 E 4. 12. per Catesby. wu 
And. 26. 29 It three Coparceners are ſeiſed of a Manner in Fee to which a Leet 
pl. = "us C. or Law Day is appendant, and the King purchaſes two Parts ot the ſame 
* — *-:o Manor with the Appurtenances, yet the Court Leet by ſuch Purchaſe is 
| the Intent; not Extinct, but remains ſtill appendant to the third Parc of the ſame 
| for ar leaſt Manor; and this was the Opinion of _— uſt ices of C. B. Bendl. 20. 


N K. : 1 
the K ing pl. 30. Hill. 28 H 8. Anon. cites 33 6. fol. 9. & 15 E. 4 fol. 5. 


ec ech Trin. 6 E. 3. Fitzh. Quare Impedit 40. Trin. 28 H. 8. Dier fol. zo. 
the third P. 209. | 

Coparcener, et 0 = TE : | 

and ſhe has not all the Leet in her by reaſon of the Alienation aforeſaid made by her two Siſters, cites 
Hill. 28. H. 8. 


Le. 248. S. 30. Hthes are not extinguiſhed by Unity of Poſſeſſion, Cro. E. 216. 
C.— Le. pl. 13. Hill. 33 Eliz. B. R. Wickham (Bp. of Lincoln) v. Cooper. 


r 31. A Farmer of the King of a Capital Meſſuage makes a Conduit to 


convey the Water to his Houſe, which he carries acroſs the Land of a 
Copy bolder of the Manor; after the King grants the Capital Meſſuage 
to A. with the Appurtenances, and the Copybeid was granted to ano- 
ther Perſon. The Farmer to amend the Pipe breaks the Land of the 
Copyholder; adjuged juſtifiable, becauſe Terra tranſit cum Onere. 
Mo. 644. pl. 889. T'rin. 43 Eliz. B. R. Guy v. Brown. 

By the Co- 32. Common is deſtroyed by Unity of Poſſeſſion. Arg. Poph. 166. cites 

pyhold el. as ro the Common 4 Rep. Terringham's Caſe. Goldsb. 3. pl. 6. 


cheating to 


the Lord, Abbot of Weitminitet's Caſe. 
the ancient 
Common is extinct, and if by a new Grant he grants Common with it, it is a New and not the An- 
cient Common. Cro. E. 794. pl 40 Mich. 43 Eliz. C. 8 Worledge v. Kingswell 

Commoner by Preſcription takes a Leaſe of the Land out of which &c. for twenty Years, this 
does not deſtroy the Preſcription, becauſe the Suſpenſion is only to the Poſſeſſion and not to the 
Right, and the Inheritance ot the Common ſtill continues, Co Litr. 114. 8. — Common appen- 
dant, and Liberty to convey Water, to avoid Nuſances, and ſuch Things of Neceſſity no Unity can 
extinguiſh, and ſhall paſs as appendant & quaſi Incidents to their Principal. Mo. 644. pl. 889, Trin. 
43 Eliz. B. R. in Caſe of Guy v. Brown.—— Common appendant is extinct by Unity, Per Crew 

Ch. J. 3 Bulſt. 341. in Caſe of Sury v. Pigot, cites 4 Rep. 38. Terringham's Caſe. 


33, Things 
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33. Things which have their Original out of Land, aud not otherwiſe, 
and are due in reſpect of the Land only, and are part of the Pr:/its ot the 
Land, are always extinguiſhed by Unity of Poſſeſſion, it a Man has 
an equal Eſtate in both; As are Seigniory, Rent-Charges, Commons 
Ways &c. But Things not iſſuing out of Lands as part ot the Pro- 
firs, but being derived otherwiſe and due in another Reſpect, though 
they be taken and had within certain Lands, are not extinguiſhed by 
Unity of Poſſeſſion, as Wartens, Franchiſes, Waite, Stray, Wreck, 
Leet &c. and Things which are part of the Profits of the Land and 
payable by ſuch Perſon only who has the Land, ver it they commence 
upon any Perſonal reſpect and not in reſpect ot the Land, and fo the 
Perſon is only charged and not the Land, are not extinguithed by Uni- 
ty ot Poſſeſſion, as Annuities, 'T ythes, Proxies &c. Dav. 5. 6. Trin. 
2 Jac, in SCacc, in the Caſe of Proxies, 


34. Incloſure is deſtroyed by Unity of Poſſeſſion, becauſe it is not Per Crew 
natural as a Water Courſe is; per Whitlock J. Poph. 170. Paſch. 2 U 1 bia. 
Car. B. R. in Caſe of Sury v. Pigot. the Preforig. 


tion was 
gone, cites 5 Jac. Day v. Drake. —- It is extinguiſhed and not to be revived. Arg. 3 Bulſt 339. in 


Caſe of Surry v. Pigot. cites 39 Eliz. Harrington's Caſe. — D 25. b pl 19. but no ſudgment.— 
Adjudged Vent. 97. Bolus v. Henſtock.—— Raym. 192. Bolus v. Henſtock S. C. but no Judgment. 


A Fence is, per Doderidge J. Lat. 154. — Arg. 3 Bulſt. 339. cites 36. Eliz. B. K. Hernden 
v. Crouch 


35. Things which have no Exiflence during the Unity are extinguiſhed by 
the Unity. dee Lat. 153. Trin. 2 Car. in Cafe of Sury v. Pigot. 

36. A. has a Stream of Water-which runs through a Leaden Pipe; if Nor. 84. in 
B. purchaſe the Land where the Pipe is and cuts and deſtroys it, the Ca of Sury 
Water Courſe is extinct; becauſe by this he declares his Intent and He 2 
Purpoſe that he will not enjoy them together. Per Doderidge. Palm. 8 . 
446. Mich. 2 Car. B. R. in Caſe of Sury v. Pigot. Brown's 

AIC, 

37. It a Man has a Mill and a Water-Courſe to it over his Land, and Nov. 84 
ſells the Land, the Water ſhall not be ſtopped being Matter ot Necel- S. C. 
ſity, and not like the Caſe of a Way, theretore not to be extinct 


by Unity, becauſe of NVeceſity, and the ſame hath a continual Run- : 
ning; Per Doderidge J. 3 Bulit, 340. Paſch, 2 Car. B. R. in Cale 
of Sury v. Pigot. . 


38. There is a Difference between a Way, and a Common and a Water- 
Courſe, the two firit begin by private Right by Preſcription by Aſſent, 
and may be extinct by Unity, becauſe the greater Benefit ſhall drown 
the Leſs; But a Water-Courſe begins only Ex jure Naturz, havin 
taken this Courſe naturally and cannot be averted. Per Whitlock 7. 
3 Bulſt. 340. Paſch. 2 Car. B. R. in Caſe of Sury v. Piggot. 

39. Way is extinct by Unity. Arg. 3 Bulſt. 339. cites 11 H. 4. $5.— Becauſe it 
and not to be revived. Ibid. cites Hill. 4 Jac, B. R. Jordan v. Atwood. has no Ex- 
—Cited D. 295. Marg. pl. 19.—Private Ways are extinct by Unity, 2 _ 
but not Ways * of NVeceſſity as to the Church or Market. Per Doderidge |. * 
and ſays that Popham's Opinion was ſo. 3 Bulſt. 340. Paſch. 2 Car. fore is gone. 
B. R. in Caſe ot Sury v. Piggot. Arg Lat, 

* Or to Land of Vendee, there being no other Way. Cro. J. 150. Clerk v. Cogg 4.4 Sid. 29. 


111. S. P. Packer v. Welſtead. A Croſs Way of Eaſe is ex:inguiſh'd by Unity, But noc it it 
be a Croſs Way ot Neceſſity. Per Doderidge J. Noy $4. in Caſe of Surry v. Piggor. 


5 Y go. Warren 


— — — —— — 
—— —— —ꝗᷓ1ẽ—— — —— — — _ 


— — 
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— — 


— 


Becauſe if 40. Warren is not extinguiſhed by Unity of Poſſeſſion, becauſe. « 
— his Ex- Man may have Warren in his own Soil. Per Whitlock J. Poph. 170, 
2 Paſch. 2 Car. B. R.— And becauſe Warren and 75:hes are Things 


the Unity. * co/lateral to the Land. Per Crew Ch. J. Ibid. 172. 


Arg. Lat. 
153. cites 35 H. 6. 55, 56, 11 H. 7. 25. D. 326. b. pl. 3. 


Caſe for 41. There were two Houſes, and the one preſcribed that the other 
On ſhould mend the Gutter, and atterwards they come to the Hands of 
83 one Man and then he aliens one of them. This Unity ſhall deſtroy 
which Wa- the mending of the Gutter, Arg. Poph 166 cites 11 H. 7. 25.—It was 
ter deſcend- argued on the other Side, That this was by the Cuſtom of London, 
ed to — Ibid.—Per Whitlock J. The Gutter was not extingui/hed only by the 
Tn 3 © Unity of Poſſeſſion, but there alſo appeareth in the Caſe that the Pipes 
That he was Were deſtroyed whereby it could not be revived. Ibid. 170. - Per Dode- 
poſſeſſed of ridge J. a Reaſon is given in the Cafe of 11 H. J. 25. why a Gutter 
a Houſe and jg rot extinguithed by Unity of Poſſeſſion. 2dly. Becauſe it is a Mat- 


1% N ter of Neceſſity. Ibid. 172. 173. 


all &c. | | 
It was excepted to becauſe he lays himſelf but in Poſſeſſion of &c. and alledges not a Seiſin in Fee 


(as he ought to do) in the Perſon in whom he preſcribes. But he granted it would have been good 
if he had laid a Poſſeſſion of the Gurter; but this he does not neither, ſo that it comes within nei- 
ther of the Rules; Judgment was ſtay d till moved of the other Side. 2 Show, 81. pl. 66. Mich. 31 
Car. 2. B. R. Pepyn v. Buſtin. | 


42. A. had three Parcels of Land and there was a private Way out of the 
firft Parcel to the Second, and out of the two firt Parcels to the third Par- 
cel. F. S. purchaſed all thoſe Parcels, and then alien'd the two firſt to 
J. N. The Jury found that there was no other Way to come at the Land 
not alien d but through the other two Parcels, This Way being abſolute- 
ly neceſſary it was adjudg'd per tot. Cur. that the Way continues and 
is not deſtroy'd by the Unity. 2 Sid. 39. and 111. Mich, 1658. 
B. R. Packer v. Wellſtead. 
43+ Where an Unity of Poſſeſſion extinguiſhes a preſcriptive Right it 
is requiſite that the Party have an E/tate in the Lands a Oua, and in 
the Lands in Qua, equal in Duration, Quality, and all other Circum- 
flances of Rights. Carth. 241. Paſch. 4 W. & M. in B. R. The King 
v. the Inhabitants of Hermitage. 
It was admitted that where any Matter of Intere/# or Charge is 
claim'd upon Men's Eſtates, as Rents, Commons &c. ſuch are always 
extinguiſhed by Unity of Poſſeſſion and never reviv'd. 4 Mod. 364. Mich. 
6 W. & M. in B. R. in Caſe of Peers v. Lucy. 0 


(D) Cuſtoms. 
Extinguiſbed by Unity of Poſſeſſion. 


By Uni I. I Fla Cuſtom be annexed to the Seigniory there Unity of Pol 
of Poſſeſſion ſeſſion ot che Tenancy and Seigniory does not extinguiſh the 


all Cuſtoms Cuſtom, 14 D, 4 8. 
annexed to 


and Services 

Seigniory or to the Ld. are extinct, as Heriot Cuſtom, Ancient Demeſne, Fine for Alienation or 

Cuſtom to be Bedle to the Ld. or to collect his Rents and the like. But contra of Cuſtom running 

with the Land, as Gavel-kind, Borough- Engliſh. Cpl. 6. intra] Dowment of the whole Land and 

the like; For this runs with the Land, and in this Caſe Unity of Poſſeſſion in the Ld. and Feoftment 

by him after ſhall not change the Cuſtom ; For this runs to a Number and throughout ve whole 
ountry 
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Country or Manor, and not to the Ld. as a fingle Perſon, as in the other Caſes before. Br Avowry, 
l. 46. cites 14 H. 4. 2. Br. Extinguiſhment, pl. 14. cites Br. Cuſtoms, pl. 19. cites 8. C 
r. Cuſtoms, pl. 19. cites S. C. Fitzh. Extinguiſhment, pl. 14. cites S. C. S. P. in the 

Caſe of the King as to Gavelkind and the like, which runs with the Land, or in Caſe of Glouceſter 

Fee, or where the Cuſtom is, That he that is ſeis'd of a Tenement in O tor 40 Weeks ſhall not be 

ouſted but by the King's Writ, although he has no Title, that if the King becomes ſeiſed of the 

Land, yet it does not extinguiſh the Cuſtom ; But where the Seifin of the King is revers'd b Judg- 

ment in Parliament ſo that his Seiſin is defeated, there if the Cuſtom was gone before and the Lr at 

the Common Law, yet now the Cuſtom is reviv'd by this Repeal and fo it was adjudg'd. Br. Ex- 

tinguiſument, pl. 16. cites 21 E. 3. 46. Br. Error, pl. 65. cites S8. C. 


1 


2. If a Cuſtom be that every Tenant of an Honour ſhall pay a Br Avowry, 
Fine of Alienation, if the Ld. purchaſes a Tenancy cr has it by De- Pl. 46: cites 


ſcent or Eſcheat, and after aliens it again yet the Cuſtom is de⸗ A 8 
ſtroyed in this by the Unity of Poſſeſſion.” 14 h. 4. 3. adjudged, gag 


ment, pl. 
12. Cites S. C. 


3. And Note, That this Cuſtom is particular, for though it 
N to diverſe Tenants yet of the Part of the LD. but to one. 
I + 4» 7. 
2 Bar if a Cuſtom be general throughout the County, there Unity 
of Joſlefſton of the Lord doth not extinguiſh the Cuſtom though it 
be annered to the Seignory. 14 D. 4. 7. | 
5. But if a Cuſtom be annexed to the Tenancy the Unity of Br. Cuſtoms, 
Poſſeſſion of the Tenancy and Seigniory does not extinguih the 2-19 << 


Cuſtom. 14 D. 4. 8. br. Avowry, 


; CE plw. 46. cites 
Fitzh. Extinguiſhment, pl. 14. cites S. C. 


6. As ik the Ld. purchaſes Land in Gavelkind or Borough Engliſh Br. Cuſtoms, 
of the Tenant, this Doth not extinguiſh the Cuſtom, becauſe it is 7 Egg 


annexed to the enancp. 4 DD. 4» 8. 11 ID. 7. 25. U. Br. Avowry, 


: 2 pl. 46. cites 
0 Fitzh. Extinguiſhment, pl. 14 cites S. C. 


S. C. 


7. Tf A. ſeiſed in Fee of a Houſe which has certain Lights by Pre- Hob. 13 f. pl. 
ſcription, and B. has another Houſe next adjoining to ir, and B. tor- 78, Hill 
tiouſly erects a Structure upon his Franktenement which overhangs ..; COP 
the Houle of A. and thereby ſtops his Lights, and after B. purchaſes 
in Fee the Houſe of A. and after grants or leaſes over to C. the Houſe 
which was the Houſe of A. C. has not any Remedy to abate this 
Nuſance ; For by the Unity of Poſſeſſion the Preſcription tor the 
Lights was extinguiſhed, ſo that C. ought to take it in ſuch Plight RA 
as it was at the Time of the Grant * made to him; For the Unity Fol. 937: 
purges the Tort, both being in the ſame Hand who might do with 
it a Pleaſure, Per Cur. Pobart's Rep. 175. between Robins 
and Barnes. 

8. So It is if B. after e down his Houſe and rebuilds it in the Hob 3 * 
ſame Banner as it was betore, [o that he doth not make it to auer: 6 
hang more than it did overhang at the Time of the Grant made to coding. 
C. Pob. Rep. 155. Agreed per Cur. 

9. But it he makes it to over-hang more than before Action lies for * 131. 
C. toremedy it, for it is a new Tort. Hob. Rep. 175. in the ſaid in ; 
Cafe of Robins and Barnes. Jac. S. C. 


accordingly, 


10. M A. ſeiſed ofa Houſe in Fee in which he has Lights by Pre- Hob. 141. 
ſcription, and after purchaſes another Houſe in Fee next adjoining, Pl 173- 
and after grants or leaſes the Houſe which has the Lights co — 475 
C. the Preſcription 18 revived, kor this 18 but an Eaſement n accordingly. 

| 
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Ivid. with the Boule, and therefore not extinct by the Unity. Hob, Rep, 


bart Ch. | 
e, 175. dubttatur. 
Note there is a 9 Difterence between Intereſts and Profits, As Rents, Commons &c. and bare 


Eaſements, ſuch as are Lights, Air, Gutters, Stillicidia, and the like; for though while they are 
in one Hand they may be ſtopped or foredone, becauſe a Man cannot be ſaid to wrong himſelt, yer it 
they be divided, Things of that Nature (ſtill in Being) do revive, becauſe they are of no lets Ute of 
themſelves in one Hand than in divers, being equally (Rebus ſtantibus in the ſame Uſe and Occupa - 
tion) neceſſary for the ſeveral Houſes to which they belong ; bur clearly, if even ſuch Things be 
foredore or altered while they are in one Hand, and ſo being the Houtes be again divided they can- 
net be reftored by Law, but muſt be taken as they were at the Time of the Conveyance. 


1. Two have Tenements adjoining, and the one has a Gutter in the 
other's Land, and after the one purchaſes both, and aſter he aliens the one 
to one, and the other to another, the Gutter is revived notwithſtandin 
the Unity &c. by reaſon that it is very neceſſary; Contra if he who had 
both had broke the Gutter. Br, Extinguiſhment, pl. 60, 


(E) Ads in Law. 


Br. Extin- 1. IF Lands deſcend to two Coparceners out of which one has a 
* Rent- charge iſſuing, this does not extinguiſh the Rent but 
$7.4 — only ſuſpends it; for atter Partition it ſhall be revived, 9. 
For it is the 6. 3+ 


joint Act 
of both Parties, S. P. Arg. Hetl. 71. 


And after 2. So it is if Lands deſcend to two Coparcenets, whereof one 


Partition the has the Seigniory, this does not extinguiſh the Seigniory. 7 
revive for I). 6. 4. 


the Portion. : by 
Br. Extinguiſhment, pl. 17. cites S. C. And if in ſuch Caſe the Father has one Acre within 


the Seigniory of that Daughter, and another Acre not within it, and the two Danghters enter and 
make Partition, and this laſt Acre is allotted to the other Siſter who has not the Rent or Seigniory, 
there the Rent or Seigniory 1s revived in toto. Ibid. pl. 25. cites 9 Aſſ. 22. 


- 43. Tf the Meſne takes the 'Tenant to Wife, this does not extin⸗ 
guiſh the Melnalty but only ſuſpend, 7 Þ. 6. 3. b. 

4- Bur it the e and Tenant intermarry and have Iſſue, and 
the Meſnalty and Tenancy deſcend to the Iſſue, this extinguiſhes the 
Melnalty, and ſhall not be revived after though the Iſſue dies with 
out Iſſue, by which the Belnalty ought to go to the Peirs of the 
Part of the Father, and Tenancy to the Heirs of the Part of the 
Mother, tor thts was not intended at the Time of the Conjunction 


of the Eſtates. 7 P. 6. 3. b. dubitatur. 
5. Lord and Tenant ; the Tenant leaſed for Life, Remainder over in Fee, 


and he in Remainder dies without Heir, there the Remainder is talleo, 
and the Seigniory is extint# immediately, and the Lord ſhall not after 
have any Services of the 'Tenant for Lite who was his Tenant betore ; 
Quod Nota; and fo fee that he in Remainder is Tenant though he 
is only Tenant to the Avowry, which ſee plainly in Skrivencr's 
Caſe 15 E. 4. 13. Br. Extinguiſhment, pl. 3. cites 3 I. 6. 1. 

6. It Executor who has a Leaſe for Years by his Teſtator purchaſzs 
the Franktenement the Leaſe is clearly extinguiſhed. Br, Surrender, pl. 


52, cites 4 E. 6. 


7. Quale 


„ Ee. LEE. —c—— 
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7. Quale jus, where a an purchaſes a Fee-Farm &c of an Abtot, 


VIZ. certain Land, rendring to the Abbot and to his Succeſſors 20 l. per 
Annum, there it all the Monks die the Rent is extinct notwithſtanding 
others are newly created there; Per Newton and Paſton. Br. Extin- 
guiſhment, pl. 35. cites 20 H. 6. 1, 8. | 

8. In Annuity, the Plaintiff made Title that all his Predeceſſors were 
ſeiſed of an Annuity by the Hands of one A. Parſon of the Church of D. 
and all his Predeceſſors Time out of Mind &c. till ſuch a Year &c. and for 
the Annutty arrear he brought this Action. The Defendant ſaid that ths 
Parſonage is, and has been, appropriate to the Priory of B. before Time of 
Memory, which is the Abbey of Caen in Normandy, and that E. 3. ſciſcd 
their Poſſeſſtons for War, and the Land of all Privors Aliens, which con- 
tinued till King H. 5. and Anno 2 H. 5 all theſe were given to the King 
and his Heirs, and King E. 4. granted this Parſonage to the Dean of St. 
Stephens and to his Succeſſors, diſcharged as it was in his Hands, and the 
other demurred ; and it the Parſonage be diſcharged or not js the Que- 
ſtion ? or if the Annuity be extinct by reaſon of the Appropriation ? And it 
ſeems in a Manner by all, quod non, but whether it was gone by the Poſs 
ſeſſion of the King, and by the Act of Parliament which gave the Pol- 
ſeſſion ro the King in Fee, or be revived by the Giſt to the Dean in 
Fee or not &c. and by the beſt Opinion it is t determined but fuſ- 
pended during the Poſſeſſion of the King, and is tow revived ; for the Per- 
ſon of the Parſon was charged by reaſon of the Parſonage, and not the 
Land; And though the King cannot be a Parſon, yet it is only a Suſ- 

nſion, and when there is a new Parſon made this is revived ; But pet Va- 
vaſor, the Gitt of the Land by Act of Parliament diſcharges the Annu— 
ity becauſe every one is Party to the Act, bur no other ſaid ſo; And 
as it ſeems this cannot be becauſe the Parſon was charged and not the 
Land; And where a Parſon has Annuity of the Vicar, and he enters into 
theV icarage, this is no Bar inW rit ot Annuity [and cites] 10 H. 5. tor the 
Parſon is charged and not the Soil, and ſo no Suſpenſion; And per 
Frowike J. the Writ of Annuity lies well, aad the Annuity is not de- 
termined ; Quære. Br. Extinguiſhment, pl. 22. cites 21 H. J. 1. 

9. And per Butler, if a Parſon grants an Annuity and re/igns, and af- 
ter the Patron and Ordinary confirms it, this is not good, For it was 
determined before by che Reſignation, I bid. 

10. And per Butler, if a Man had had Common in this Land, yer 
now they may uſe their Common again notwithſtanding the Act ot Par- 
liament ; Quzre in Manus Regis; For per Kingſmill they are not out 
of Poſſeſſion by Office Which intitles the King to the Land. Ibid. 

5. It Land out of which Rent 1s granted be recovered by eigne Title all 
the Rent is extinct ; Bur it a Diſtreſs for the ſame Rent be /imited on 
other Land, and that Land be evided, yet all the Rent remains, +# 
Rep. 24. b. cites the Opinion ot Finchden in 41 E. 3. 15 and affirmed 
it tor good Law in But's Cale, Trin. 42 Eliz. C. B. 

12. Note, this Ditterence was taken by Saunders, viz. that if a 
Leſſee for Years as Executor purchaſes the Neverſion, this ſhall ext ing ui, 
the Term becauſe it is his own Act; But if one that hath a Rever /4un 
be made Executor and hath a Term that way, that ſhall not be an Ext in- 
guiſhment, becauſe the Term and the Rever/zun are conjoined by A in 
Law. Freem. Rep. 289. pl. 338. Hill. 1676, Anon. 
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* Br, Com- 
moner, pl. 
22. Cites 
S. C. 


Extinguiſhment. 


(F) What Thing ſhall be extinct by a Feoffment or 
other Act of the Party. 


I. J F the Lord enfeoffs the Tenant of the Land ſince Quia Emptores, 
(admitting that he may, but Quzre how he can the Tenant 
being in Poſſeſſion) this extinguithes the Seigniory. 3 . 6. 43. b. 
adintted 17 E. 3. 32. 22 E. 3. 18. b. Curta. 39 E. 3. 20. b. 

2. It the Lord of a Manor who has Common de jure in his Waſtes 
on oo Walls this extinguiſhes his Common, 18 E. 3. 44. 

I . + 

3. Tf A rg makes Feoffment of Land in which he has Common a 
pendant, this extinguſches the Common for ever. M. 9 Ja. B. N. 
per Cur. between Catesby and Millinſun. 

4. If A. poſſeſſed of a Term for Rears deviſes it to his Wife for 
13 Years, and after to B. his eldeſt Son tor Lite, and alter to the eldeſt 
Iſſue Male ot B. for Lite and dies, and after the 18 Bears B. enters 
and is pofiefſed, and after C. his eldeſt Iflue Male is born, and after 
B. makes Feoffment in Fee of the Land and dies, this ſhall not de- 
ſtroy the Eſtate of C. he being born before the Feofftment 8 May 
1638, 14 of King Charles upon a Reference out of Chancery to 
Juſtice Jones, Crook and Berkley, between Corron and Heath. By 
the ſaid Juſtices reſolved and ſo certified accordingly, and it was 
on ſatd that the Opinion of the Ld, Keeper was accordingly. See 

+ 90. Bs 

a Abbot having Occaſion to go beyond Sea made F. S. his Pro- 
curator to preſent to ſuch Benefices as became void in his Abſence. J. S. 
reſented in the Abbot's Name to one of his own Benejices or Advowlons, 
it was held that the Right of his own Advowſon did not paſs; But 
yet it is an Uſurpation of the Abbot to that Church; Arg. Godb. 3 19. 
cites 19 E. 3. 60. 

6. Lord Meſne and Tenant, the Tenant holds by 3d of the Meſne, and 
he over the Lord by a Penny, and the Meſne dies without Heir, and 
the Meſualiy eſcheats to the Lord, by this the Seigniory is extinct in the 
Meſnalty, and the Meſualty is now all the Seigntory which the Lord has; 
and therefore now he who was Lord ſhall have zd. where he ſhould 
have but a Penny before. Br. Extinguiſhment, pl. 39. cites 20 Aif, 


7. If Conuſor infeoff's the Conuſee after Execution, this extinguiſhes the 
Execution notwithitanding chat the Feoftmeat be upon Condition, and 
the Condition is broken, and the Conuſor re-enters. Br. Feoffment de 
rerres, pl. 6. cites 46 E. 3. 30. : rt 

8, Where the Lord releaſes Part of bis Services, yet the reſt remains, 
ſo 7 1 a Man cannot plead Hors de ſon Fee. Br. Avowry, pl. 46. cites 
14 H. 4. 2. 

5 It Lord, Meſne and Tenant are, and the Lord releaſes to the Tenant 
all bis Right, by this the Meſnalty is extind ; for the Meſne has not the 
Meſnalty but in reſpef# of the Charge over, that it the Charge over be de- 
rermined there is no more Cauſe to have Service of the Tenant para- 
vaile. Br. Extinguiſhment, pl. 38. cites 8 H. 6. 24. 

10. But per Librum Little. in Releaſes if there was a Surplus of Ser- 
vice, the Meſne ſhall have it not withſtanding the Relcale as a Reut- 
leck. Ibid, p 

11. & 


m_— 


11. $ by 5 All pl. 2. if the Tenant enfeoffs the Lord the Meſaalty F 
is determined. Ibid. 


12. Note the King may extinguiſh a Corody by a Grant or Releaſe to an 
Abbot. Br. Extinguiſhment, pl. 42. cites 8 H. J. 12. 
13. But he cannot — Tenure by Reaſon of his Preroga- 
tive; for the Land ought to be held of ſomebody. Ibid. 
14. Per Huſſey, it the Baron has a Term by his Feme and makes a 
Ferff ment in Fee upon Condition, and re-enters for the Condition broken, and 
the Leſſor enters, and the Baron dies, the Feme ſhall not have the Term ; 
tor 4 Baron had Power to torteit it. Br. Extinguiſhment 59. cites 
11 H. 7. 25. 
15. As it the Lord grants the Seigniory to the Diſſeiſor of his Tenant, 
and the Tenant re-enters, yet the Sceigniory is extinct. Ibid. 
16. It a Man leaſes to one for 10 Years, and after leaſes the ſame Land 
to another for 20 Years, and the firft Leſſee purchaſes the Reverſion in Fee, 
yet the firſt Leaſe is not extinguithed, becauſe the ſecond Leaſe which 
is for twenty Years is Meſne between the firit Leaſe and the Fee- ſim- 
ple, which is an Impediment of the Extinguiſhment. Br. Extin- 
guiſhment, pl. 54. per Hales. 
17. A Releaſe ot all the Right to the Land does not extinguiſh 
Tithes, tor they are not iſſuing out of the Land. Cro. E. 216. pl. 13. 
Hill. 33 Eliz. B. R. Wickham Bp. of Lincoln v. Cooper. 
18, Feoffment by Leſſee is an Extinguiſhment of his Term; Per Poph. 
Cro. E. 322. pl. 10. Paſch. 36 Eliz. B. R. in Caſe ot Read and 
Morperh v. Errington, alias Mitford v. Fenwick. 
19. It one executes Authority in any Land given by another he does So of Sale 
not extinguiſh his own Imereſt in it, As it Leſſee tor Years makes Live- + Land by 
xy as Attorney of the Leſſor. Mo. 60g. pl. 835. Hill. 42 Eliz. B. R. Are Ga 


Diggs's Caſe. So ot Land fold by Commiſſioners of Bankrupts where 2 Are 4 
one has Right. Godb. Arg. 312. it r 
Makes Fcon- 


ment by Force ot the Will he paſſeth pothing of his own Right but only as Executor; Arg. Godb. 
30. Executor cannot make Feoffment but ought to make a Sale, and the Vendee, viz. the Bar- 
gaince, is in without Livery ; But if he makes Livery in his own Name, then he gives away his 
own Right; Arg. Godb. 314. cites 19 E. 3. 17.a It Attorney gives Livery in the Name of 
his Maſter he gives nothing of his own Right, but if in his own Name it is otherwiſe ; Arg Godb. 
314, cites 49 E. 3. 17. a. | 


20. If the Tenant deviſes that the Ld. ſhall ſcll the Land, and the Ld. 
ſells the Land, yet the Seigniory remains. Co. Litc, 52. a. 

21. Leſſee for Life makes Feoffment, and a Letter of Attorney to Leſſor 
to make Livery, who does ſo, yet he ſhall enter for the Forferture. Bur 
had it been Leſſee for ears that had made ſuch Feoffment it ſhould bind 
the Leſſor; For Leſſor cannot make Livery as Attorney to Leſſee tor 
Years, becauſe he had no Freehold ot which to make Livery but that 
was in the Leſſor. Co. Litt. 52. a. 

22. Upon the Statute 13 Elia. 4. which makes Lands of Receivers 
liable for their Debts, if the King ſells, the Right of the Accomptant 
pale „ but not the King's Kighe Arg. Godb. 319. in pl. 41). 

aſch. 21 Jac. in the Exchequer. 


(F. 2) 


Extinguiſhment. 455 


432 * 2 === — : 


4.56 Extinguiſhment. 


—— [—  COCOOEEeD 


_ — — 


— — — — — * — 


(F. 2) Avoided or prevented. By what At. 


| HE Grantee of a Rent-Charge purchaſed Parcel of the Land, 
and the G'rantor granted him that notwinhſ/tanaing this he mig hi 
lliſtrain in the Reft of the Land, and that the Grant ſhall ſtand in Force, 
and Finch held that it was good, by which the other ſaid that he did 
not charge by the Deed. Br. Charge, pl. 48. cites 46 E. 3. 32. 
2 Roll Rep. 2. A, makes a Leaſe jor Tears to J. S. rendring Rent, and then grants 
245. Far- the Rever/ion ſer 40 Fears to B. and C. which he afterwards conveyed 79 
ore] * to them and their Heirs by Bargain and Sale, and covenanted to levy a 
—Cro. |. ue accordingly to make them Tenants tothe Fræcipe to lutter a Common 
043. S. C. Recovery to another Uſe; the Bargain, Fine and Recovery were all 
executed, and it was adjudged that they made all but one Com eyance, 
and that the Reverſion was not deitroyed, and by Conſequence the 
Rent not extingu:!jhed ; tor though the Bargainor might intend to deſtroy 
the Reverition by making this Grant to them and their Heirs, yer the 
Bargainecs could never have ſuch Intention, and though they were 
now ſeiſed to another Uſe, yet by the Statute of Uſes their tormer Right 
is ſaved w hich tl.cy had to their proper Uſe; and their Intention being 
cnly to make a Tenant to the Præcipe, the Statute ſpall be ſo conflirued 
that the Intent of the Parties ſtall ſtand. Arg, 2 Mod. 234. in Cale of 
Addiſon v. Sir John Otway, cites 2 Roll. Rep. 245. Mich, 20 ſac, 
B. R. Farrowes v. Farmer. 
. 3. A. conveyed Lands 10 B. in Fee with a Covenant to make furt ber A/- 
ſurance; Atterwards B. leaſes zo A. for 40 Tears, and then A. makes 
* Aſſurance upon Requeſt; this bars and conveys the Leaſe for 
ears, unleis there were jome precedents Agreement to the contrary. But 
it there had been any ſuch precedent Agreement, then they held that 
it would have operated only in Confirmation and Corroboration ot the 
| Leaſe, and would not have deſtroyed it. Per Hale Ch. B. Hardr. 402. 
Fatch, 17 Car. 2. in SCacc, Cites it as one Heale's Cale. 
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48 (G) Suſpenſion. 
9 
[ Of Rent or Common. 


1. IF Leſior for Bears enter into Part of the Land all the Rent is 
luſpended. ) H. 6. 26. Curia. 55 | 
Fob. 190. 2 Jt a Man leafes for Bears rendring Rent, and Leſſee leaſes 
pl. 236. it to another at W 11], and the firſt Leſlor at the Renr- Day enters into 
S. C. but Part ot the Houſe leaſed by Licence ot rhe Leſſee at Will, pet thts 


dot ae, Doth not ſuſpend his Rent. This was adjudged in B. between 


not appear. 


— Hutt. 6, Darre: againſt Andrews and Cope. AND D. 15 Ja. B. R. this was at 
S. C. but firm'd and admitted per Cur. and the Counſel at the Bar. 


nothing ſaid _ : 
as to the ſuſpending the Rent Brownl. 60 Darrel v. Andrews, S. C. & S. P. as to Entry into 


Part, but not ſaid to be by Licence, but no Opinion as to the Extinguiſhment. 


See pl. 2. 3. If a Pan leaſcs for Bears rendring Rent, and the Leſiee 


4 lcaſcs it to another at Will, and the Leflce at Will licences * mo 
| t 


1 Extinguiſhment. „ 
Leſſor to enter into Part of the Houſe, and the Leſſor by Force of 


his Licence enters and continues there by the Space of halt a Year, 
during which Time the Rent- Day 1ncars ; yet this doth not ſuſpend 
his Rent, tor the Leaſe at Will is not determin'd by the Licence 
to enter, for this does not amount to a Leaſe for halt a Bear, for 
the Licence was not tor any Time certain but only to enter ; and 
atter he continued there by Pirtue of this Licence by Permiſſion for 
the Time atoreſaid. This was adjudg'd in B. between Dorre/ 
againſt Andrews and Cope, AND Paſch. is Ja. B. R. this was af 
firm'd and adjudged per Cur. 5. 16 Ja. B. K. in a nem 
Action between the fame Parties this was adzudg'd again upon 
a Demurrer, 
4. If a Commoner incloſes Part of the Waſte out of which he hag *<< tit Com- 


Common iſſuing, this ſuſpends his Common. 1Þ. 1 Ja. B. ad- LN) 
judg'd in Braa/baw's Caſe. 0 6 F. 5 
pl. 3. 


5. In Aſſiſe a Man leaſed Land for Life rendring 101. Rent per Ann. Br. Arrear- 
The Rent of one Day is arrear, and the Leſſor diſſeiſes the Leſſee, and after ages, pl. 17, 
another Day paſſes, and the Leſſee brought Aſſſe of the Land and recover d, & 5 * 
and the Leſſor brought Aſſiſe of the Rent, and the Term incurred during 
the Sei/in of the Leffor by ee was recouped in Damages, and ot the 
Term arrear before the Diſſeiſin, the Leſſor recovered ic in Damages; 
and ſo fee that the Unity of Poſſeſſion in the Land does not extinguiſh the 
Rent which was due before the Diſſeiſin; Quod nota, Br. Extinguiſh- 
ment, pl. 24. cites 8 Aſſ. 3). 

6. Aﬀiſe of Common 7 Paſture, the Tenant pleaded that in the Time of 
E. 2. the one Land and the other were in the Seiſin of M. and ſo by Unity 
the Common is extint# ; the other ſaid that the Land to which he claimed 
to be appendant is ancient Land, to which Common bas been appendant 
Time out of Mind, and therefore the Aſſiſe awarded. Br. Extinguiſh- 
ment, pl. 27, cites 14 Aſſ. 21. & concordat 15 Aff. 2. It. North, 

But Brook ſays it that it is againit Law, and that the Unity is Ex- 
tinguiſhment tor ever. 

7. It Leſſor does any Thing that amounts to an Entry though he de- 
part preſently, yet the Poſſeſſion is in him ſufficient to ſuſpend the Rent, 
and he ſhall be ſaid Extratenere the Leſſee, until the Leſſee has done 
an A& that amounts to a Re-entry. Le. 110. pl. 149. Paſch. 3o Eliz. 

C. B. Cibel v. Hills. | 

8. In Debt for Rent reſerved on a Leaſe of 2 Warren of Conies ; the 
Detendant pleaded that the Plaintiff had plowed a Field Parcel of the 
Warren by which the Conies had not ſufficient Paſture; but the Court 
(abſente Anderſon) held it no Plea ; for it is not a Rent bur a ſeigniory 
[Sum] in Groſs due by reaſon of the Contract, by which the Entry 
or Uſer ot that Part is not any Suſpenſion. Noy 60. 37 Eliz. Anon, 

9. In Debt on a Demiſe tor Kent, the Defendant pleaded that before Comb. 489, 
the Rent due the Plaintiff did enter upon him, but did not ſay that he did Trin. 8 W. 
expel or hold him cut, and ſo Iſſue was taken upon Non Intravit and 3. E. K. the 
found for the Defendant and Judgment given tor him; for though the S. C. Cited 


Plea in Bar was inſufficient, yet che Verdict was full to the Iſſue. Hob. 7 5 4 
326. pl. 396. Trin. 17 Jac. Rot. 862. Reynolds v. Buckle. be took the 
aſe to be 


miſprinted; for the Entry is no Bar. Expulſion makes the firſt Part of the Bar and holding out the 
reſt. The Book ſays it was found for the Defendant, which could not be, the Judge muſt dirett the 


Jury otherwiſe. 


10. Entry and taking Poſſeſſion by Command of Leſſer does not ſuſ- 
one the Rent; but it he commands to eject Leſſee, this ſuſpends the 
ent. Palm. 150. Mich. 18 Jac. B. R. Heydon v. Godfale. 
It. Taking away a Penthouſe fixed to the Premiſſes is a Treſpaſs but 
no Suſpenſion, 2 Jo. 148. Paſch. 33 Car. 2. B. R. Roper v. E )* 
6 A 
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(H.) What AQ will make a Suſpenſion, 
[ Of Part or of the Whoke.] 


2 Lev. 143. 1. A Rent Service Cannot be ſuſpended in part by the Act of the 
Car. 2 fl. R Party, and in elfe for the other Part. Co. Litt. 184. b. 


Tu iſden ]. ſaid, that what is ſaid by Cook that Rent Service cannot be ſuſpended in Part, and in Eſſe 
in Part is without Reaſon and Authority. — 9 Rep. 134. b. 


Aſſiſe of a 2. Tf the Land out of which the Rent iſſues deſcends to the Gran- 
Rent, a Man tee of the Rent and another as Coparceners till Harti 

ſeized of —_ he Diſtreſ: b Alt till Bartition the Rent 
teur Acres is (UIPeNDeD as to the Piſtreſs. 34 All. 15. 

of Land has 

Iſſue a Son and a Daughter by one Venter, and two Daughters by another Venter, and granted too l. 
cut of his Land to his Son in Fee, the Son died without Iflue in the Life of his Father; the Father 
died; the Land deſcended to the three Daughters; and becauſe the Intire Rent deſcended to the 
eldeſt Daughter who is of the whole Blood to her Brother, therefore it is not extinct but for the 
Portion; quod nota by Award by Advice of all the Juſtices. Br. Extinguiſhment, pl. 31. cites S. C. 


Cro. Jac. 3. If Tenant in Tail the Remainder in Tail are, and Te 
25 pl. 2. Tall grant a Rent in Fee to him in Remainder, this 18 _— 


>. Abu, e Suſpenſion of the Rent, inaſmuch as it iſſues out of the Fra ; 

exactly 8 F. tenement. Mich. 15 1a. B. R. between Dalton and Fig bby — 
judged per tot. Cur. and that it may be granted over by him in 
Remainder. | 

Cro. J 527- 4. So if Tenant in Tail the Remainder in Tail are, and he in 


pls. 3. by, Remainder purchaſes a Rent in Fee of J. S. who had ir before thoſe 


a&tly S. P. Eſtares created, pet this does not make any Suſpenſion becau 
tat he had nothing in the Frank tenement. Mich, 15 Ja. B. K 
in Dutton and Ing bam's Caſe ; Per Houghton. 
S. P. But if 5. Tf Lord and Tenant are of three Acres by 3 d. Rent, and t 
the Tenant Tenant leaſes one Acre to the Lord tor Years, this luſpends 5 


enfeofts the 


© in Fee Seigniory in the whole; For the Seigniory may be ertinct in par 
L ale hog but not ſuſpended in part but for the whole. Br. Extinguichment. 
the Seignio- 48, Co. LItt. 148. b. 


ry is extinct : 
for the third Part and remains for the other two Parts. Br. Extin 


guiſhment, cites 32 H. $.—. See 
Vent, 224. contra, 9 Rep. 135. | 


6. So if the Tenant leaſes for Life, or gives in Tail to the Lord 


part 2 the Land, this ſuſpends all the Seigniory, Co. Litt; 
148. b. 

Cro. J 424- J. If a Man ſeiſed in Fee leaſes for Years reſerving a Rent, and 
pl. 9, S. C. after acknowledges a Statute to J. S. and another Stattite to J. D: 
eas, and then grants the Reverſion for Years to J. S. and Letite attorns; 
tue Mer- this ſuſpends the Statute of J. S. by the Acceprance ot the Leaſe 
chant (L.) ot the Reverſion, as long as the e ſhall continue, though he 
pl. 13 grants the Leale over to another. D. 16 Ja. B. B. between . 


J. Harrington and Garroway àdjudged. Tr. 5 Ja. B. RK. ſame 
_ Tale adjudged, 


8. I a Parſon leaſes his Rectory to another reſerving Rent, and 

Fol. 939. After takes the Tythes Due, ſcilicet, Lambs, Wool and Corn, this 

SYN I. not "—_ his Rent, for this doth iſſue out of the Tythes? 
28 E. 3. 94. 


9. If 


- 
—CrcÞUUKu 
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9. Tf a Man leaſe Land tor twenty one Years reſerving Rent upon i th. 116, 


Condition to re-cnter tor Non- pay ment, ànd after Letlee makes Leaſe Pl. 235. 
for ſix Y ears, to commence two Mears alter ; This future Intereſt 3 


made to the firſt Leſſor ſhall not ſuſpend his Rent or Condition in % Fitch. 
the mean Time, but that he upon Demand of the Rent and Mon- 39 Eliz. 8. 


ayment of it may enter tor the Condition broken. 4 Rep, 52. K. che S. C. 
Nowlins's Caſe. TRIES 3 3 


| : Leaſe in fu- 
turo the Leaſe was not ſuſpended. Jenk 254. pl. 46. S. C. During the two Years the Leſſe 


makes Default of Payment of the Rent, the Condition is not ſuſpended, but that the firſt Leflor may 

enter and avoid the Demiſe and the Re-demiſe; for the Suſpenſion of the Condition ariſes by a pre- 

ſent Intereſt paſſed by the Leſſee to the Leſſor fo that the Leſſee ought to have Profit of it. So ad. 
§. C. cited per Hale Ch. Pollex 68. 


judged and affirmed in Error. 


10. Jf a Man makes Feoffment in Fee upon a collateral Condition 
and after the Feotice re-demiſes the Land to the Feoffor, and then 
the Condition is perform d; in this Caſe the Re demiſe was no Sul⸗ 
penſion of the Condition, and theretore no Jmpediment but that 
the Feoffor thall take Advantage of the Condition, and by this 
deſtroy the Term which he himſelt has accepted. 1 Rep. 97. ohelly*s 
Caſe. 174. Digge's Caſe. 4 Rep. 53. Rawims's Caſe. 

11. Tenant who holds of the King in Chief hoids of other Lords other 
Lands and dies, his Heir within Age, the King ſeiſed the Ward, the 
Seigniory is not properly ſuſpended ; tor the other Lords may have 
Petition for their Rents to the King, and ſhall have their Releaſes. 
Br. Extinguiſhment, pl. 44. cites 29 Alf. 5. and Petition in Fitzh. ' 

12. Where there are ſevera/ Jointenants or Coparceners who hold b 
Suit, and the Part of the one comes to the Lord by Purchaſe or otherwiſe, 
the whole Suit is extinguiſhed ; tor he cannot be contributory to his Com- 
panions for his own Suit, Br. Extinguiſhment, pl. 6. cites 40 E. 3. 

o. | 
, 13. Where a Man has a Leet, and the King a5 certain Land wit h- 
in the Precin& of the Leet, there the Leet is ſuſpended 2 this Parcel 
during the Seiſin of the King during this Time. xtinguiſhment, 
pl. 8. cites 47 E. 3. 12, 13. 

14. A. leaſed to B. for 20 Years two Acres of Land rendring Rent 
with Condition of Re- entry. B. leaſed one of the Acres to C. tor 10 
Vears, and after granted the Reverſion of the ſaid Term in the ſaid 
Acre to A, Per Cur. this is no preſent Suſpenſion of the ſaid Condi- 
tion, becauſe there is nor any Poſſeſron. 3 Le. 221. pl. 294. Paſch, 30 
Eliz. in the Exchequer, Brightman's Caſe. 

15. In Caſe ot Rent-Service, it the Lord parchaſe Part of the Te- 
nancy in Fee, Part is extin&t and in Eſſe for the Retidue. 9 Rep. 135. 
a. Mich. 9 Jac. in the Court ot Wards, in Aſcough's Caſe. 

16. Remainder in Tail or for Life expectant on Eſtate for Liſe or 
in Tail, ſhall never ſuſpend a Heſnaliy, Seigniory, Rent, &c. But 
it Meſne grants his Meinalty tor Lite or in Tail, the Remainder to 
Tenant paravail in Fee, there the Meſnalty is extin&t, becauſe he has 
as high Eſtate in the Meſnalty as he had in the Tenancy. 9 Rep. 134. 
b. Mich. 9 Jac. in the Court of Wards, in Aicough's Caſe. 

17. Diſturbance and Incloſure of Common is no Suſpenſion of Rent; 
Reſolved. Palm. 392. Mich. 21 Jac. B. R. Sanderſon v. Harriſon. 

18. A. having two Houſes with a long Balcony going out of both lets 
one to B. generally without Mention of the Balcuny, and after lets the other 
to C with the Balcony thereunto belonging. Atterwards the Leſſor di- 
vided the Balcony unequally, viz. more to the laft Houſe than to che 
firſt, alter which B. the firſt Leſſee pays Rent; but Rent being at- 
erwards arrcar the Letlor brings Debt, and B. pleads the Eutty 5 the 

g cllor . 
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Leſſor into his Balcony and making ſuch Partition in Suſpenſion; and 
it was conceived that this Partition was no Suſpenſion, becauſe it we 
not expreſsly let, and ſo was never out of Leſſor's Poleſſion „being ne. 
ver divided. 3 Keb. 520. pl. 37. Trin. 2) Car. 2. B. R. Anon. 


(I) Suſpenſion by Act in Law. 


1. IF Guardian in Chivalry enters into the Land of his Ward with- 

in Age, by this the Seigniory is ſuſpended, but if the Feme of 
the Tenant be after endowed of the third rt of the Land, now 
the (hall pay to the Lord the third Part of the Rent, Co. Lit. 
145. 1 


. . „ 
See (H) pl. 2. So if the Tenant gives Part of the Tenancy to the Father of 
Agr the Lord in Tail, and after the Father dies, and this deſcends to the 
the Pary Lord, in this Cale by Act in Law the Seigniory is ſuſpended in 
it cannot be Part, and in Eſſe for Part. Co. Lit. 148. 1. 


ſuſpended in ; : 
Part, but may be exti:&t in Parr, 


3. The ſame Law is of a Rent-charge, Co. Lit, 148. 


(K) Suſpenſion. 
By the Act of God, Enemies &c. 


Sty. 47 Pa- 1. IF A. leaſe Land to B. for Beats rendring Rent, and before che 
—_ 8 Rent arrear the Enemies of the Ring and Realm enter into the 
Noll ch. * Realm, and enter into the Poſſeſſion of the Land and eject the Leſſee, 
ſaid that the and this continues till after the Rent-Day ts paſt, yet this does not 


Defendant ſuſpend the Rent, becaule it becomes due by an expreſs Agreement 
havirg +, between Leſſor and Leflee, and not by Act in Law ; For an Action 
was Hof. Of Covenant lies againſt Leſſee for J2onpayment of the Rent upon 
tilis Exerci- the Reſervation, which is an Agreement between them, and there ts 
tus was not no more Reaſon that the Leflor ſhall ſuſtain the Damage by the 
8 Enemies than the Leſſee, inalmuch as the Leflee has full Power 
mould have Of the Land during the Term, and by his own Contract is to pay 
plcaded that the Rent upon all Perils. Mich. 23 Car. B. B. between Page 
the Army and Fane ADJuogen upon a Demurrer in two Caſes, Intratur 


were Aliens ill. 22 Car. Rot. 1178. and 1179. 


and un- 
known, for the Hoſtilis Exercitus makes not the Plea more certain than before, and that if the Te- 


nant for Years covenantsto pay the Rent, though the Lands leaſed to him be ſurrounded with Wa- 
ter, yet he is chargeable with the Rent and much more here ; and Judgment for the Plaintiff, — 
All. 26. S. C. adjudged for the Plaintiff; And the Court took a Difference where the Law creates 
a Duty or Charge, and the Party is diſabled to perform it without any Default in him and has no 
Remedy over, there the Law will excuſe him; As in Caſe of Waſte, if a Houſe be deſtroyed by 
Tempeſt or by Enemies the Leſſee is excuſed. And reſolved, that though the whole Army had been 


Alien Enemies, yet the Defendant ought to pay his Rent. 


(L 


C—— _ — 
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L) Suſpenſion of Perſonal Things. 


1. IF the Obligee covenants with the Obligor, who is bound to And. 407. 
D 2 Nr * to moleſt ot ſue him betore ſuch 2103 0 oh 
ay, this 18 not any Sulpenſion of the Ocbt, tor the proper Senſe 405 

of the Words is to have Covenant upon it if he lue him vetore the e . 
Day, and not to make this a Releaſe, Mich. 3) Ellz. B. per 352 vl. 7. 
Cur. between Vow/ſe and Feffreys. Dus Ie. 
adjudged accordingly ; But it it had been a Covenant that he would not ſue it at all, 8 4 
might enure as a Releaſe, and to be pleaded in Bar, but not here; For it never was the Intent af 
the Parties to make it a Releaſe. 


2. Ik the Obligee grants to the Obligor chat he ſhall not be ſued Br Barre, 
nor vered upon the ſaid Obligation betore ſuch a Day, and it he is, b. ee 


— — — — 


that then he mall plead the laid Grant as an Acquittance, and that the 15 
{aid Obligation ſhall be void and of no Effect; This ts a Suſpenſion gcc, p!. 
of the Obligation, and ſo by Conſequence a Releaſe, for * this is a 
Grant, and that he ſhall plead it as an Acquittance, 2: P. 7. 23 b. , 


30. 15. cites 
S. C. — 
S. C. cited Show. 46. 


Br, Grants, pl. 58. cites 8. C. — Br. Defeaſance, pl. 16. cites S. C. 


(M) A Perſonal Thing once ſuſpended ſhall be 


extinct. 


1. IF a Perſonal Thing be ſuſpended by an Act in Law it ſhall 


not be any Ertingutthment, 
2. Tf a Feme Executrix ot the Debtee takes the Obligor to Baron, But if Obli— 


and alter the Baron dies, this Suſpenſion is not any Ertingutſh- gee rakes 
ment becauſe it was by an Act in Law and in auter Droit, Mich, 0 ligen to 
zo & 31 Eltz, Lites ir Fohn Needham's Caſe. 8 Rep. 136. ad- n Fin. 

judged. guiſhmenr. 
lt is no Releaſe of the Debt becauſe it would be 2 Devaſtavit; Per Gould J]. 10 Mad = 
There are divers Rights in ſuch Caſe ; Per Holt Ch. J. 12 Mod. 293, ——See (B) pl. 2, z. 
and the Notes there, 


3. Ik two oblige themſelves jointly and ſeverally to one, and after Mo. 855. 
Obligee makes the Feme of one of the Obligors Execurrix and dies, and - C. & 


after her Baron makes her Execurrix allo and dies, the Obligation is 11,4, 10. 
ertinct by this Suſpenſion, Tr. 12 Jac, B. adjudged between s 


Brownl. 76. 


Fryer and Gildridge. 
cited ſo. 
345.— ee Supra (B) pl. 6. S. C. and the Notes. 


4. Tf two oblige themſelves jointly and ſeverally to one wha ſoy bore 
makes the Feme ot one of the Obligors Executrix and dies, who admi- (5 De . 


niſters, this is a Releaſe in Law of the Oebt, imalmuch as he ac⸗ Notes ric. 
6 B ; kKnomwledges 
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knowledges the Executrix to be the Feme of the DObvitgor at the 
Time of the making of her Executrir. Tr. 12 Ja. B. per Cur. 
between Fryer and Gildrich. 
Sty. 38a. 5. If A. being indebted to B. by Obligation, and aftcr A. dies In. 
S (.. acj10g- teſtate, and C. after takes Poſſeſſion ofall the Goods ot A. by which he be- 
ed Nifi, comes Executor de fon Tort, and after B rakes Adminiſtration of 
the Goods of A. though B. 285 have a Treſpaſs or Trover and 
Converſion againſt C. for the Goods by way of Relation, yer he 
may allo have an Action ot Debt upon the Obligation againſt C. ag 
Executor de ton Tort, with an Averment that no Goods of the Ia- 
teſtate came to his Hands to ſatisty any Part of his Debt, and chat 
the Ocfendant C. after the Death ot the Inteſtate ſeized all the Goods 
of the Inteſtate before Adminiſtration granted to him; kor the 
rcaſon that the Action of the Oebtee being the Adminiſtrator 15 ſuf: 
pended when he has Aſſets is, becauſe he may retain to ſatisfy him⸗ 
lelt, and the Law ſupplies it and gives thts Power to retain becauſe 
he cannot ſue himtelt, and here when he has not Aﬀets he cannot 
rctain, and he is not bound to bring Action of Trover and Conver⸗ 
ſion as he may, but may allo bring this Action of Oebt at his]Ileaſure, 
tor it is well proved that Be Action is not ſuſpended, mnaſmuch as 
he might have Action of Debt againſt the Heir where he has not 
any Allets. Tr. 1653, between 4/-by and Child Executor of Black: 
bp adjudged per Cur, upon Demurrer. Intratur Mich. 1652. 
ot. 686. 
6. It Creditor marries one of the Fxecutors of the Debtor it is an Ex- 
tinguiſhment of the Debt. Went, Off. Ex. 31. cites 11 H. 4. 83, 84. 
7. It Obligation is made by three to one, and he makes one of the three 
his Fxecutor and dies, the Obligation is diſcharg'd againtt all though 
it is joint and ſeveral. Br. Obligation, pl. 61. cites 21 E. 4. 80. 
8. It tw). are bound to a Feme by Obligation, and he marries one of 
them, and atter he dies, the Debt is diſcharged for ever. Br, Barre, 
pl. 53. cites 21 H. J. 29. 
9. Bond to pay Rent reſerved on a Leaſe for Years. In Debt Leſſee 
pleads Re-entry before the Day of Payment. On Demurrer it was ar- 
gued, that by Leſſee*'s Re-entry on Leſſor, though the Rent was reviv'd, 
yet the Action being Perſonal and once ſuſpended 1s extinct, bur over- 
ruled by the Court without Argument. D. 140. a. Marg. pl. 40. cites 
Mich. 43 & 44Eliz. C. B. 
10. In Debt on Bond, the Defendant pleaded that the Plaintiff, after the 
Money was due on the Bond, covenanted and granted by Indenture nor 70 
ſue the Defendant in 99 Tears; Per Holt Ch. J. the Suſpenſion of this 
0 Action will not deſtroy the Bond; for every Deteaſance is quodam 


| 
; 
| 
| 
| 
| 


Modo a Suſpenſion ; a Covenant not to ſue at all is an Acquittance, but a 
| Covenant not to ſue alBßond within ſuch a Time goes only in Covenant; 
| that the Rule that a Perſonal Action once ſuſpended is for ever extinct 


does not hold in all Caſes, and Dolben agreed; and Judgment for the 
Plaintiff Comb. 123. Trin. 1 W. & M. in B. R. Anon. 

11. Bond to pay Money after Marriage between Obligor and Obligee, 
or the Debt is only ſuſpended by{the Intermarriage!; Per rwo Juſtices contra 


| Holt. 1 Salk. 325. Hill. 17 W.3. B. R. Gage or Grey v. Acton. 


N. 


| 
\ 
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(N) Suſpenſion avoided. 


1. IF a an leaſes a ReQory for rears reſerving a Rent, and Cro. E. 
upon Part of the Glebe in a Corincr ot the Cloſe is a Sheepcore 1. pl. &. 
and the Leſſor enters and pulls it down, and the Leſſee re enters, and Ns Tu ” 
airer the Rent is arrear, the Rent is luſpended notwithſtanding the . Cher. 
Ke-entry of rhe Leſſee into the Toft, tor Part of the Proſit oi the burn v. Rye. 


Thing lealed is taken from the Leſſce, ſci!icer, his Houſe, and this "+ bon 


as to pul- 


by the Act of the Lefſor. P. 37 El. B. R. per Popham and e gown 
OCawdy. Part of the 
Houſe, but 


ſeems to be S. C. and held accordingly by Popham and Gawdy, but Fenner and Clench doub.cd ; 
Et adjornatur, 


2. If the Leſſor of a Wood or Orchard rendring Rent cuts them 
down, and the Leſſee enters, yct the Rent is ſuſpended, Quere this. 

3. Aſſiſe may be ſuſpended and revived Per dton, Jultice. Br. Alſite, 
pl. 482. cites 13 E. 3. and Fitzh. Title. 

4. As if Diſſeiſor enfeeffs M. who dies ſeiſed, and his Heir enters and 8. p. pr. 
leaſes to the Diſſeiſor for the Life of a Stranger, upon whom the Diſſeiſee Extinguiſh- 
re- enters; the firſt Diſſeiſor brings Aſiſe and Recovers ; the Heir and ment, pl. 
Ceſtuy que vie die; the Difſſeiſcr is Heir to the Heir of the Ferffce againſt eie 
whom the Diſſeiſee brings Aſſiſe. The Diſſeiſor pleads the Recovery ? * 
in the firſt Aſſiſe againſt the Plaintiff, there the Plainrill may confeſs and 
avoid the firſt Recovery in the Aſſiſe without Attaint, becauſe the f:r/# 

Aſiiſe was of the ſecond Diſſeiſin, and this Aſſiſe is of the firſt Diſſeſ;n, 
and ſo the Aſſiſe which was ſuſpended by the Deſcent is now revived ; 
Per Ston. J. Br. Aſſiſe, pl. 482. cites 13 E. 3. 

5. If a Man be condemned upon Recognizance by erroneous Judgment, Br Reviv- 
and after is outlawed and has Charter ot Pardon, he ſhal! have Writ ol Al R 2 
Error, and the Outlawry is no Plea ; for this Action ts revived in him 
for it is not like to an Obligation; tor there it the one be outlawed the 
Obligation is forfeited, bur here he 7s nor to recover any Thing, bt 70 
diſcharge him of the Execution. Br. Extinguiſhment, pl. 41. cites 
29 Af. 47. 

* It . Man is beat or impriſon'd, and aſter is outlaw'd, and then ges Contra of 
Charter of Pardon, now the Action of Treſpaſs is reviv'd by Award; quod ri : 
nota, Br. Revivings, pl. 7. cites 29 All. 63. . 

| for the Kin 
may have the Geods, therefore the Action is gone by the Outlawry. Ibid: 


. Note that 'Thirne ſaid that in the Time of R. Thorpe, the Opi- 
nion of him and of his Companions was, that where a Manor or Suit of 
Tenants of it deſcends to two Daughters, who make Partition, that the one 
ſhall have the Demeſnes, and the other the Services, the who has the De- 
meſnes ſhall not have the Services nor Suit; for the other has the Ser- 
vices, and ſhe who has the Services thall not have the Suit; for the has 
no Manor nor the Suit of it, bur in this Cale if the une Parcener ates 
without Iſſue, the other ſhall have tho Suit again, tor the Suit was not 
extinct, but only ſuſpended ; quod nota & quære; for the Manor was 
once defeated. Br. Extinguiſhment, pl. 13 cites 12 JJ. 4 25. 


8. 11 
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S. P. per 8. If a Man takes a Diftreſs tor Rent, and upon Avowry hath Re- 


EOS IE turn irrepleviſable, it he Beaft dies in the Pound, the Party may dif. 
ol. 4 paſch. train de Novo, Hob. 61. in Caſe of Foſter v. Jackſon, cites 14 H, 4. 


12 W. z. B. 4. 15 E. 4. 10. 


R. in Caſe 4 
of Vaſper v. Eddowes, 12 Mod. 658. S C. cites D. 280. Hob. 6r. & 15 E. 4. to. if the 
Dying be in a Pound over for want of Food Ld Raym Rep 720. S. P. Arg. in S. C. that the 
Diſtramer may have Action of Treſpaſs or Diſtrain again, cites Dr. and Stud. cap 27. — But ſee Br. 
Retorn de avers, pl. 17. fays that the Defendant has no Remedy but to diſtrain de novo; cites 21 E. 


3. 22. 


Co. Lis. 1 9. The Opinion of two Juſtices was, that where a Man leaſes for 
10 . * is, * ö = = o 
25 4 Marg Term of Tears rendering Rent, and onſrs the Leſſee and makes a Feoff ment 


cites S. ( in Fee, and the Leſſee re-enters, the Rent is revived by reaſon the Re- 
and ſays that Verſion is revived. Bur guzre inde, tor he made the Feoffinent diſ- 
by the Re- charged of all Rents ; bur the Rever/zon and the Fee Simple was Parcel 
em * of the Kſlate of which the Feoffor was ſeiſed at the Time of the Diſſeiſfin 
vived, be. and Feoffment made; and theretore a Diverſity. Br, Extinguiſhment, pl. 


cauſe it is 4 Cites 9 H. 6. 16. 

incident to | 

the Reverſion and that ſo it has been adjudged. But if a Man be ſeiſed of a Rent in Fee and dif. 
ſciles the Tenant of the Land and makes a Feoffment in Fee, and the Tenant re-enters, this Rent is 
not revived. And ſo note a Diverſity between a Rent incident to a Reverſion, and a Rent not inci- 
dent to a Reverſion. 


10. If a Feoffor upon Condition dves Treſpaſs upon the Land, and after 
performs the Condition and enters, yet the Feoftee ſhall have Action of 
Treſpaſs, quod fuit Conceſſum, by reaſon that he affirmed the firſt 
N Poſſeſſion. Br. Relation, pl. 44. cites 4 H. 7. 10. 
J 2 Tome 11. So by ſome, where a Man recovers by erroneous Fudgment, and e 
a ter Who loſes does treſpaſs upon the ſame Land, and after reverſes the Judg- 
there itis ment by Error, and is reſtored to the Land and meſne Profits, the other 
faid ro be ſhall not have Treſpaſs. But by ſeveral contra, and that he who reco- 
en vers ſhall have Action of Treſpaſs by reaſon that he is charged to ren- 
>” tber ide der the meſne Profits, and therefore Circuity of Action ſhall be ſuffered 
Plaintifftook there, and therefore it is uo Relation which may avoid the meſue Acti- 
nothing by ons that are veſted. Br. Relation, pl. 44. cites 4 H. 7. 10. * Bur 
his Writ; Brook tays ſee tit. Treſpaſs 425. this Caſe abridged that the Action of 
rec uih Treſpaſs lies well. Ibid, 
the Year 12. It Treſpaſs is done againſt the Heir, and after the eldeſt Brother is 
Book, deraigned, yet Treſpaſs lies tor the firſt Heir; tor it is an Action veſted, 
per Fither. Br. Parliament, pl. 41. cites 4 H. J. 10. 
13. The ſame ſeems to be of a Son born after the Death of the Father, 
where a Daughter was Heir for the Time, the Daughter thall have Treſ- 
als. Ibid. | 
F 14. If the Abbot of B. be bound in an Obligation by his own Seal, and 
after is tran/lated to the Abbey of St. A. Action of Debt lies againſt him 
as Abbor ; Per Vaviſor tor Law. Otherwiſe it ſeems where he is depoſed, 
and after is re-elected Abbot in this Houſe or in another, tor there the 
Action was once extinct, contrary here. Br. Nonabilitie, pl. 28. cites 
9 H. J. 23. 
15. Note per Fitzherbert and Norwich J. that if a Man be bound to 
a Tee Sole, and after marries her, and atter they are divorced, the Feme 
thall have Action upon the Obligation though it was once ſuſpended 3 
quod quzre. Br. Extinguiſhment, pl. 1. cites 26 H. 8. 7. 
16. It the Lord diſſeiſe the Tenant, and is difſeiſed, the Diſſeiſee releaſes 
to the ſecond Diſſeſor, yet the Seigniory is not revived ; tor between the 
Parties the Releaſe enures by way of Entry and Feoſfment as to the 
Land; but not having Regard to the Seigniory, and tor that eng 8 
eſllon 
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ſeſſion was never actually removed or reveſted from the Dilleifor, who 
claimeth under the Lord, the Seigniory is not revived. Co. Litt. 258. h. 

But it the Lord and a Stranger diſeije the Tenant, and the Hi 
releaſes to the Stranger, there the Seigniory by Operation of Law 1s re- 
vived, tor the whole is veſted in the Stranger which never claimed 
under the Lord. And in that Caſe, it the Lord had died, and the 
Land had ſurvived, the Seigniory had been revived. Bur it the Lord 
had difſeiſed the Tenant, and been diſſeiſcd by two, and the Diſſciſce releaſ< 
ed to one of them; the Seigniory is not revived, becauſe he claimed (as 
hath been ſaid) under the Lord. Co. Litt. 218. b. 

17. In Debt for Rent, the Deſendant conteſſed the Leaſe and the Rent phm -92. 
reſerved on it, but pleaded a Preſcription for Common in ten Acres in . S. C. rctoly- 
tor Beaſts Levant and Couchant on the ſaid Tenements every Year ed ——— 
after the Corn ſowed, om 7 Augult till the Corn reaped and carried 2 — ha 
away; and that before any Rent became due, the Plaintiff encloſed the ſaid fag” 
ten Acres, ſo that the Defendant could not uſe his Common; and that 
thereby his Rent was extin&t. But on Demurrer it was inſiſted that 
this Land ineloſed is not alledged to be ſown with Corn ; and if not, by his 
Preſcription he is not to have Common ; beſides he did not alledge that the 
Plaintiff kept thoſe ten Acres encloſed with force, and otherwiſe he might 
break the Hedges and take his Common; ard turther that alledging the 
Rent to be extinguiſhed by the Incloſure is vain ; for the Rent is not 
iſluing out of the Common and ſo the Incloling cannot ſuſpend it; and 
ot that Opinion was all the Court, and that the Plea was ill upon che 
firſt Exception; and Judgment tor the Plaintiff; Cro. J. 679 pl. 16. 

Mich. 21 Jac. Sanderſon v. Hariſon. 

18. Covenant upon Indenture for Non-payment of Rent ; The Plaintiff 
declares that he was ſeized of Tythes, and by Indenture demiſed 
them to the Defendant rendering Rent, and the Detendant covenanted 
to pay it, and he aſſigned his Breach in Non- payment ot ſo much; 
and the Detendant pleaded Eviction. 'The Plaintiff demurred ; and 
Judgment was given tor the Defendant, becauſe ir is a Rent, and the 
Eviction is a Suſpenſion ot it, and therefore a good Plea. Ex. Relarione 
m*ri Mather. Ld. Raym. Rep. 77. Paſch. 8 W. 3. Dalſton v. Reeve. 

19. It a Man Obligor marries a Woman Obligee who are divorced, the Ld. R:ym. 
Debt revives, and the Man ſhall be ſued by the Woman again. 12 Rep 521. _ 
Mod. 290. Paſch. 11 W. 3. in the Caſe of Cage v. Acton, eee 


obiter a- 
b : ü MER greed by 
Holt Ch. J. becauſe the Divorce being a Vinculo Matrimonii by reaſon of ſome prior Impedimentas 
Pre- contract &c. makes them never Husband and Wife ab Initio; but if the Husband had made 2 
Feoftment in Fee of the Lands of the Wife, and then the Divorce had been, that would have been a 
Diſcontinuance as well as if the Husband had died, becauſe there the Intereſt of a third Perſon would 
have been concerned, but between the Parties themſelves it will have Relation to deſtroy 
the Husbard's Title to the Goods; and it amounts to no more than the common Rule, vie. that 
Relation will make a Nullity between the Parties themſelves, but not among Strangers. 


20. In Debt upon a Bond it was pleaded in Bar that in a former Ac- And it was 
tion upon that Bond the Defendant had pleaded the late Starure of the , 


f | 1 the Caſe of 
King /aying Taxes upon Bonds tor Security of Money, and that none |, . 


ſtculd recover ſuch Debts if they had not taxed the fame; and that upur gement 
that Plea the Plaintiff was barred ; and it was objected, that Statute picaded 
was only a Temporary Law, and now expired ; and therefore the Impe- hegte th⸗ 


' 7 1dgment 1 
diment being removed the Plaintiff ſhould recover. But per Holt, 2 » 


Here the Detendant had a good Plea when the firſt Action commenced, }oquela fine 
and Time ſhall not wear it out, 12 Mod. 400. Paſch. 12 W. 3. B. R. Die quo- 


Lady Faulk land v. Stanion. ulque &c. 

which is but 
a temporary Plea, by which the Parties are put out of Court, bur may be brought in by a Re-ſum- 
mons or Re- attachment, but where Outlaur is pleaded in Abite ment atter Pardon and Reverial 
thereof, Party muſt begin de novo. 12 Mod. 2 Laty Faulkland v. Stanicn. 


. : And 


4.66 Extinguiſhment. 


And Co Litt. 128 b and 13 5. b. is to be underſtood _ this Diverſity when the Cauſe ot Action ac- 
crues to Plaintiff at a Time at which he is under the Diſability of an Outlawry; there the Plea of 
Outlawry in Ab.tement ſhall quite overthrow the Writ, and after Removal thereof he mult begin de 
novo; but where the Diſability of Outlawry comes after the Cauſe of Action accrued, there the Plea 
of Outiawry is only a temporary Diſability, which does not abate the Wrir, but is only quouſque ; and 
after Removal thereof he may re- continue the Action by Re-ſummons &c. 12 Mod. 400. Lady 
Faulkland v. Stanion, 


— 


21. Where the ſame Hand is to receive as is to pay, it is an Extin- 
guiſhment. Per Holt. Ch. J. 1 Salk. 305. Hill. 1 Ann. B. R. in Cafe 
ot Wangford v. Wangford. 


(O) Extinguiſhment. Quoad one and not quoad 


another. 


* 


4 Le 235. I: O ſome Purpoſes by the Common Law Rent extinct ſhall be 


Anon. As ſaid in &ſfſe as to a Stranger. ) Rep. 37. b. Mich, 5 Jac, 
Grantce of . tone's Cal 
Lillingſtone's Cafe, 
a Rent- | 
Charge for | 
Life acknowledges a Statute, and afterwards releaſes to the Terre tenant -—230. S. P. per Cook 


Ch. J. Duncom s Caſe 2 Roll. Abr. Statutes 491 (O) pl. 5. Duncomb v. Tillington. —— 
It Rent deſcends to the Tenant of rhe Land it ſhall be Aſlets though it be extinct. 2 Roll Voucher. 
(Z. b) pl. 8.——A. Leflce for 19 Years gave a Bond to B. his Leffor to pay to C. 101. per Ann. for 
the 17 Yew it he or his Aſſigns ſhould or might enjoy the Land ſo long. A. within the Term ſur- 
rendred his Leaſe, which the Leſſor accepted; yet he is ſtill liable to the Annuity to C. and as to 
him the Eftate is not determined. And Debt lies on the Bond; For the Condition is collateral. 
Cto. E. 315. pl. 4. Hill. 36 Eliz. B. R. Ford v. Hollingborough, 


6 Rep. 79.2. 2. Rent releaſed by Baron, yet after his Death ſhall be ſaid to be in 

in Ld. Aber-Eſſe as to the Wite for her Dower, 7 Rep. 37. b. Mich. 5 Jac. in 

Ce Lillingſton's Caſe, : 

| 3. One 1 releaſed to the other, yet his Part ſhall be ſaid in 

Eſſe as to Execution on a Fudgment obtained by J. S. againſt Releaſor. 
6 Rep. 18. b. Paſch. 5 Jac. Ld. Abergaveny's Caſe. 

Cro. J. 638. 4. Eſtate Tail may be extinguiſhed as to the Iſſue and yet be in 

pl. 5. Trin. Eſſe as to ſupport a Leaſe or other Charges prior. Bridgm. 29. Croeker 

21 Jac. 80 v. Kelſey. 


Jo. 60. 
S C. held | 76 We 
accordingly— 2 Roll Rep. 490. 499- S. C. adjudg'd. 


2 Roll Sur- 5. Reverſioner for Life of a Leaſe for Nears grants a Rent, and after- 
N wards joins in a Grant with Reverſioner in Fee, the Eſtate ot Reverſion- 
1 F ©. er for Lite continues as to the Grantee of the Rent; But revera the 
b. l Eſtate for Life is drowned in the Reverſion in Fee, Jo. 3os. pl. 16. 
; Mich. 8 Car. B. R. in Caſe of Major v. Talbott. 
Id. Raym. 6. Tenant for Life grants a Rent and then ſurrenders, yet the Rent 
22 e hall continue during his Life. 12 Mod. 293. Paſch. is W. 3. in 
8. Þ for Caſe of Cage v. Acton, 


that Things : a 
ſhall be extinguiſh'd between the Parties which yet ſhall remain, and have Exiſtence as to Strangers 


J. A Man having Rent in Fee confeſſes a Statute and then releaſes the 
Rent, yet it ſhall have Exiſtence as to the Conuſee. 12 Mod, 292. 
Paich 11 W. 3. in Caſe of Cage v. Acton. 


| (P) Of 


mh, ms » 4 
— Nr l 2 
XD * ü 


ä 


— ap —— 2 —̃— — 2 * 


Extinguſhment. 4.67 


— 2 — — _ — — — — 


— ä — 


(P) Of Part where it ſhall be of the Whole. 


1. IP the LJ. releaſes his Sig niory in Part of the Tenancy, all the 
Seigniory is gone by his own Act. 6 Rep. 1. b. in Bruercon's 
Caſe cites Litt. 49. a. [S. 222.] and 5 E. 2 tit. Avowry, 206. 

2. It a Man has a Reni-charge iſſuing out of four Acres ot Land, and 
releaſes his Right in the one Acre alli is extinguithed ; For it is his own 
Act; Per Thorp. Br. Extinguiſhment, pl. 31. cites 34 All: 15. 

3. It a falſe Verdict be tound and the Party grieved makes a Feoff- So in 19 ff. 
ment of Part he ſhall not have Attaint tor any Part. Arg. Ow. 21. Cites 6. and 39 
38 E. 3. and 12 H. 5. | All. 

In Caſe of a Common Perſon if an entire Thing be divided or ex- 
tinguiſhed in Part by the Act of the Party it is an Extinguiſhment ot 
the Whole; but otherwiſe it is where it is by the A Gd or the 
Law. And. 175. pl. 211. Mich. 29 & 30 Eliz. Knight v. Brech, 
alias Beech. 

5. Lord accepts Part of the Teuancy, all the entire Services are ex- Unleſs 
tinct. 5 Rep. 1. b. Hill, 36 Eliz. in the Court ot Wards, in Bruer- where ſuch 


ton's Caſe. 3 arc 
ro bono 


Tbid. —— Ard where Part of the Tenancy comes to the Ld. by 4 of Law. Ibid. 2, —— 80 of >< ent- 


Service, if the Lord purchaſe Part of the Tenancy in Fee Part is extinct and in Effe tor the Reſidue. 
9 Rep. 135. in Aſcough's Caſe. If one has a Rent Service and he purchaſes the Reverſion or 
Remainder in Fee all the whole Seigniory is extinct ; but a Rent-Charge is nor extinct by ſuch Pur- 
chaſe, for it is chargeable upon the Poſſeſſion, and he ſhall avow as in ow) chargeable to his Diſc 
refs, Per Gawdy J. Cro. E. 226. Paſch. 33 Eliz. B. R. in Cale of Garnon v. Weſton, 


6. As to intire Services when the Ld. comes to any Parcel by a meer Ibid. ſays 
At in Law, and partly by the Act of the Party, and namely, when the x _ - 
original Afi is the Ad of the Party, As where Parcel of the Tenancy is ,, E.; 
recovered in a Ceſſavit all the intire Services which are tor the Bene- and F. N. 3. 
fit of the Lord are extinct and gone. 6 Rep. 2. b. Hill. 36 Eliz, in 299. (As) 
the Court of Wards. Bruerton's Caſe. 

7. There is a Difference between a Right of Action and a Right to the * w 
Land; tor in the firit Caſe it there be a Suſpenſion or Extinguybment E 46% "_ 
in Part it is extinguiſhed for the Whole; but where there is Right to 8. © 
the Land it may be releaſed or ſuſpended in Part, and remain good for 
the Reſidue, Mo. 413. pl. 569. Trin. 37 Eliz. Wright v. the Mayor 
of Wickham. 

8. If he that has Cauſe to bring a Writ of Error or Attarnt takes a Mo 413. 
Leaſe of Part he ſuſpends his Action, and it he takes a Feoffment of it 1 „ & 
TY R «g's 72 K ie Mayor 
it is quite gone. Arg. Ow, 21. 37 Eliz. B. K. in Wright's Cale. of Wick. 

ham. 


8. C. 


9. If one has Title to a Writ of Error to reverſe a Fine makes a Fe- * 1 
ment of Part of the Land, the Feoffinent only dettroys the Title 01 5g l. 50 


Error tor that Part. Cro. E. 469. (bis) pl. 27. Paich. 38 Eliz. B. R. 1 


Wright v. Wickham. Ow 34 
Lev. 72. Winn v. Floyd. 


10. There is a Difference between a Condition Compulſatory and a 
Peer of Revocation that is voluntary. In the lait Caſe a Man may 
by his own Act extinguith his Power in Part, as by levying 4 go 

O 
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— — — ts. 8 —— — — 


. — er Ie 


of Part, and yet the Power remain for the Reſidue, becauſe it it in 
Nature of a Limitation and not of a Condition. Co. Litt 215. a cites 
it as reſolv'd, Mich. 40 & 41 Eliz in the Earl of Shrewsbury*s Caſe. 

tt. Condition or Limitation annexed to the Eſtate of the Land ought 
to deſtroy all the Eſtate to which it is annex ed and not Part ot it. 
1 Rep. 86. b. Paſch. 42 Eliz. C. B. in Corber's Cale. 

12. A Licence uiſpenſing with Part ſhall be tor the Whole; Per Coke 
Ch. J. 2 Bulſt. 291. cites 4 Rep. 120. [a. Hill. 45 Eliz. B. R] Dum- 

ort's Caſe, and the Cale there cited of Leeds v. Crompton. 

13. A Keleaſe of Common in one Acre is an Extinguithment of the 
whole Common; Per Curiam. Show, 350. Paſch. 4 W. & M. in 
Caſe of Nliles v. Etteridge. 


For more of Extinguiſhment See Common (E. a) Condition (I 4) 
(K. d) Copyhold (F. d) Feoffment (A. 2) Fines (4. 2) Fran- 
chiles (C) Deriot (II) Manor (O) (R. 2) Merger. Retealr. 
Revive, Tenure (B. a) and other proper Titles. 


Extortion. 


(A) What is Extortion. And who may be guilty 
of it. 


Br Court 1. f 'RESPASS of Graſs cut, the Defendant ſaid that after the 
Baron, pl. Treſpaſs he was amerced in the Plainiff*s Court for the ſame 
Ls pra Treſpaſs, which was affeer'd at 25. of which he has made Gree to the 
S. P. Br. Plaintiff, and held a good Plea by the Acceptance ot ir, though the 
Treſpaſs, Amercement ot che Court Baron be Extorttion, quod not. Br. I ret- 


pl. 100. cites paſs, pl. 66. cites 48 E. 3. 8. 
12 Hf. 4 8. * | 7 3 
Ibid. pl. 195. cites 39 E. 3. 20. 


Co Litt. 2. Extortio eff crimen quando quis colore Officii extorquet quod non eſt 
$07.28 P. debitum, vel quod eft ſupra debitum, vel ante 7. empus quod eft debitum, and 
Hul x ” 53: this is called Crimen Expilationts & Crimen Concyſronts. 10 Rep. 102. 
Jac. in Caſe a. Mich. 10 Jac. in Beawtage's Cale. 


of Empſon : 
v. Bathurſt, S. P. & S. C. cited. 


— „—ͤ— — 4 CEP... ee roy <a — 
— 


* 
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3. It an Officer or judge takes More than the uſual Fees he is punith- £ I 

able at Common Law. Per Chamberlain J. 2 Roll Rep. 263. Mich, 
20 Jac. B R. Smith v. Mall. 

Bond to pay Fees before they are due is Extortion. Raym. 62. in Har. 52. — 

Caſe ot Nortolk v. Aylmer cites 2 Inſt. 210. So of a Pro- 

Pl 
Stranger. Cro. J. 103. Bridge v. 88 Fo 


— . 


* — 


5. In every Oppreſſion there ought to be a threatning of the Party; 
for the voluntary Payment of a greater Sum where a leſs is due cannot be 
faid Extortion. Godb. 438. pl. 58 3. Mich. 4 Car. in the Star-Chamber, 

Floyd v. Sir 'Thomas Cannon. . 

6. Church-Wardens ot St. Martyns were indicted for Extortiouſly did. 307 
taking ot one Reynel a Silver Cup for making him Gallery Keeper in the Kin 2 on 
Church; Keeling ſaid this was no Offence, nor ſuch an Office where- 7 . 
upon Extortion can be grounded, but a bare Employment. But the «ccording]y. 
Court would not quath it Without Trial; tor then it will appear whe- 
ther the Cup were great or little, exacted or freely given, and per Keel - 
ing if the Church-W ardens have accounted tor it, it ſhall be quaſh'd, 
but not elſe. 2 Keb. 100. pl. 27. Mich. 18 Car. 2. B. R. The King 
v. Ayres & al'. 

Mm. Bailiffs taking excefive Bail, as 40 1. where the Plaint was but 
of zo s. an Information was ordered againſt them tor this Extortion. 

1 Keb. 873. pl. 23. Paſch. 1) Car. 2. B. R. Randal v. Keite. 

8. Every ſeveral Taking is a ſe vera! Extortion, and it is not good Show. 390. 

to lay too many Extortions together; Per Holt Ch. J. Cumb. 194, * & 8 F. 


Paſch. 4 W. & M. in B. R. The King v. Roberts. . 


3 Salk. 1 98. 


pl. 1. S. C. held accordingly; For every Taking was a ſeparate Offence. 4 Mod. 109. 103. 


S. C. held accordingly. Carth. 276. S8. C. held accordingly. 


9. Under-Sheriff refuſing to execute Proceſs till he has his Fees ; If the 1 Salk. 14r. 
Party pays him the Fees ſo betore-hand he may after indict him ot Ex- bl. S. Hill. 
rortion, 1 Salk. 330. pl. 3. Mich, 6 W. & M. in B. R. Helcor's / W. 3. 


in B. R. 
Caſe. Anon. 8. P, 


held accord- 
ingly. 


to. An Indictment for Extortion againſt an Officer tor taking Money 
for not carrying his Priſoner to a Spunging- Houſe ; 'The Court looked upon 
it to be ſo ill a Practice, that they would not hear a Motion to qualh it. 
12 Mod. 255. Mich. 10 W. 3. The King v. Beechcrott. 

it. A Juſtice of Peace's Clerk may commit an Extortion; Per Holt 
Ch. J. 12 Mod. 512. Paſch. 13 W. 3. Anon. 

12. An Indictment was againſt ſeveral for intending to defraud A. of 
his Money, and that they threatned to ſend him to Newgate by Colour of a 
Warrant, and to indit# him of Perjury, unleſs he would give them Money 
and a Note, which he did by Reaſon ot their Threats; And Judg- 
ment for the Queen. 1x Mod. 137. Mich, 6 Ann, B. R. The Queen v. 
Woodward. 


6 D (B) 


| 
| 
| 
| 
1 


* 
— 
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(B) Puniſhable. How. 


1. H E Statute of Weſtm. 1. cap. 26. adds a greater Penalty than 

the Common Law did give; For by this Act the Plainritf 

ſhall recover his double Damages, and betides, they ſhall be puniſhed 

at the Will of the King, viz. by the King's Juſtices betore whom the 

Cauſe depended. 2 Init. 210. | 

Keb 623. 2. his Term Nelme a Bailiff in White-chapel being indicted and 

pl 5 5 bs convicted of Extortion was fred 131. 6 5. 8 d. to be impriſoned one Week 

voor Peg without Bail, and then till he found Sureties for his good Behaviour, aud 

convicted atſobled for ever hereafter to execute the Office ot Bailitt or Under-Bailiti 

of Extor= MS. Rep. (ſaid to be a Copy of Ld. Ch. J. Keyling's) Mich. 15 Car. 2. 
tion, but B. R. Nelm's Caſe. 


does not 
ſay What his Puniſhment was. 


2 Lev. 51. 3. The Governor of the Gatehouſe Priſon in Weſtminſter was found 
. K guilty of Extortion and hard Uſage of the Priſoners in a moſt barbar- 
% hreuch, us Manner, and was eg loo Marks and removed from her Office. 
tan, S. C. Ray m. 216. Mich. 24 Car. 2. B. R. The Lady Broughton's Caſe, 

ref orts that 


Me was fined 5001, and put out of her Office. 


4. An Action lies againſt a Ferryman for extorting Money for Paſſage 
of one that is Toll-free by Cuſtom contrary to the Cuitom, becauſe there is 
no other Remedy. Carth. 194. Trin. 3 W. & M. in B. R. in Caſe ot 
Pain v. Patrick. : | 

5. It is againſt the Courſe of the Court to quaſh an Indifment for Op- 
preſſion or Extortion ; Per Cur. We cannot do it. Demur to it. 5 
Mod. 13. Mich. 6 W. & M. The King v. Wadſworth. 

6. Upon Affidavit ot Extortion, though the Courſe is to take a Recog- 
nizance to. anſwer Interrogatories, yet in Caſe ot great Oppreſſion the 
Court may commit the Party, and he muſt anſwer in Vinculis ; Per 
Holt Ch. J. Cumb. 448. Trin. 9 W. 3. B. R. 

7. Indictment was againſt A. and others, for that being Receivers 
of the Olieen's Tax they Colore Officit extorted Money from ſcveral Perſons. 
On Motion in Arreſt of judgment it was held that tWo Men may be 
indicted jointly tor a Battery or Extortion, becauſe it is a Crime at Com- 
mon Law, ot which they may be jointly or ſeverally guilcy, x1 Salk. 
382. pl 32. Palch. 5 Ann. B. R. The Queen v. Atkinſon. 


(C) Pleadings. 


HE Place where the Extortion was committed ſhould be ſet 
down in the Declaration. See Pl. C. 200. Stradling v. Mor- 


Le. 59 1 1. 
S. C cnted; 


an. 
. 2. The Sum certain extorted mult be particularly fer forth, and he 


cannot ſay that the Defendant did extort divers Sums from divers Men 


generally; And ſo it was adjudged in Reignold's Calc in chis Court; 
er 
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Per Richardſon Ch. J. Godb. 438. pl. 583. Mich. 4 Car. in che Star- 
Chamber ; Floyd v. Cannon. i 

3. If the Charge is for oppreſſing A. B. and C. particularly, and 100 
Men generally, the Proof muſt be firſt as to A. B. and C. before any be 
given as to the others. Godb. 438. pl. 583. Mich. 4 Car. in the Star- 
Chamber. Floyd v. Cannon. ; 1 

4. Indictment ot Extortion againſt a Bailiff of a Hundred did not ex- Keb. 2 57. pl. 
preſs the Cauſe, but ſaid only that Colore Oficii he took fo much and held $7.98 King 
good; But the Book lays that perhaps 1t it had been upon Demurrer it 8. 1 5 


a | C. ad- 
might be otherwiſe. Sid. 91. pl. 13. Mich. 14 Car. B. R. The King judged for 
v. Cover. the Pl int iſt 

it being 


after a Verdict he needed not ſhew particular Cauſe. 


5. It was moved to quaſh an Indictment againſt a Miller for taking 
too great Toll, becauſe it was not ſaid Jurat* nor Onerat' nor the Jurors 
named, Bur per Curiam, it is againſt the Courſe of the Court to quath 
an Indictment againſt Extortion or Oppreſſion, and we cannot do it; 
and bid them demur to it, 5 Mod. 13. Mich. 6 W. & M. The King 
v. Wadſworth. 
6. A Complaint and Charge of Extortion ovght to be particular, and Extortion 
that the Detendant took it Extor/rve, & Colore Officii. 2 Salk. 680. pl. “ 4 Speci- 
2, Paſch. 5 Ann. in Cam. Scacc, The Queen v. Baynes, hck Offence, 


and is ne- 
ceſlary to 


be ſet forth as Felonice in an Indictment ; Per Holt Ch. J. 11 Mod. $2. Paſch. 5 Ann. B. R. The 
Qucen v. the Clerk of the Peace of Cumberland. S. C. 


5 N 
&. Secxir, Fees (A) and other proper Titles. 


(A) Extraparochaal. 


t. FT HE King ſhall have all Tithes in Places which are out of every Br. Viſmes, 
; Pariſh, as in the Foreſt ot Rook, Englewood &c. and may 5 cles 
grant it by his Letters Patents, quod nota. Br, Prerogative, pl. 47. 8 
cites 22 All. 75. pl. 143 cies 

S. C.— 
Br. Scire Facias, pl. 154. cites S. C. 


= 4 2, Lands muſt be Parcel of a Pariſh either by Preſcription or by Act 
* of Parliament; Per Cur. Sti. 137. Mich, 24 Car. in Cafe of Banifter 
v. Wright. | 
3. It a Place is extraparochial and has not the Face of a Pariſh the Carth. 413. 
Fuſtices have no Authority to ſend any poor Ferſon thither; Poſſibly a d. & 404 


. a i 1 Statut 
Place extraparochial may be taxed in Aid of a Pariſh, but a Parith ſhal! ral 


et | not in Aid of that; Per Holt. 2 Salk. 486. pl. 44. Hill. 11 W. 3. Settlement 
r- B. R. Precinct of Bride well v. Clerkenwell. of Poor | 
| evrena not | 

to Extraparochial Places, but that is Cauſus Omiſſus.—8 Mod. 4g Irin. 7 Ceo. Tue K ng v. | 

he Saint Peter's Pariſh in Oxford. 

en | | 

©; 11 

Per 7 
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Iłxtraparochial. 


4. It a Place be a reputable Pariſh and have Church-Wardens and 
Overſcers of the Poor it is within 43 E/iz. though in Truth it be no 
Pariſh; But it it be merely Extraparoc hial as the Tattices cannot fend ro 
fach a Place, ſo they cannot fend from it, as it is exempt trom re- 
cetving ſo it ſhall not have the Benefit of removing; For they have 
not proper Perſons to complain; Perſons in Extraparochial Places muſt 
ſub/;t on private Charity as all Perfons did at Common Law before 43 
Eliz. which enacts that every Pariſh thall keep their own Poor; and 
that Act does not extend to Extraparochial Places. Per Holt Ch. J. 
2 Salk. 48. pl. 48. Trin. 12 W. 3. B. R. Inhabitants of the Foreſt 
ot Dean v. the Parith ot Linton. 

5. One ſoitlid in a Pariſh removes into an Extraparochial Place where 
he gains a Hettlement, and then removes into another Pariſh where he be- 
comes chargeable. The Queſtion was, What this lait Pariſh can do 
with him? Whether by the Statute that enables them to ſend ſuch a 
One to the laſt Pariſh where he was laſt legally ſettled, they may ſend 
him to the Pariſh he lived in before he remov'd to the Extraparochial 
Place ? For ſend him to the Extraparochial Place they cannot for want 
ot proper Officers to receive him. Powell J. took this to be Caſus 
Omitlus, and what ought to be moved in Parliament, theſe Extraparo- 
chial Places being many in Number and of great Extent. 10 Mod, 8r, 
Hill. 10 Ann, B. R. The Queen v. Doughton. 

6. By Virtue of 13 & 14 Car. 2. cap. 12. S. 21. the Fuftices may 
exerciſe the Powers given by 43 Elix. and that Act in all Extraparochial 
Places containing more Houſes than one, ſo as to come under the De- 
nomination of a Vill or Townſhip. Adjudged by Parker Ch. J. and 
tot. Cur 2 Salk. 486. pl. 44. in Marg. cites 11 Ann. B. R. Stoke- 
Lane Inhabitants v. Dolring. 4 

7. The Statute of 43 Eliz. 2. extends to Extraparochial Places, and 
fo do all Poor Acts when ſuch Places are within the ſame Miſchiet as 
other Pariſhes, and ſhall be ſubje&t to the Control of the Juſtices of 
Peace, and the Penalty tor not meeting in the Church ſhall never be 
inflicted on the Overſeers of the Poor, becauſe the Inhabirants of fuch 
Places have no Church to meet in. Moſt of the Foreſts in England are 
Extraparochial, and ſo is Chriſt-Church in Oxford, but they ought to 
maintain their own Poor, 8 Mod. 39. Paſch. 7 Geo. Rufford Pariſh's 
Caſe. 


For more of Extraparochial, ſee other proper Titles. 


MVSEVM 
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